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PREFACE 


In keeping with its legislative mandate, the Bureau of Justice Statistics, and 
its predecessor entity, the National Criminal Justice Information and Statistics 
Service, has long been concerned with the significant issues associated with 
criminal justice information policy. 

In particular, BJS recognizes that criminal justice policies and procedures 
must reflect an appropriate balance between the privacy interests of the indi- 
vidual, the data needs of law enforcement, and the informational interests of the 
research and private sector communities. Such procedures must also be consistent 
with technological developments and must insure that appropriate levels of 
protection are provided to insure security and privacy of data. In these times of 
fiscal constraint, criminal justice information policy must also be responsive to 
increased needs for interjurisdictional data exchange in order to maximize cost 
effective utilization of available data resources. 

Over the past five years, almost all states have enacted legislation addressing 
some aspect of criminal justice information policy. Such legislation establishes the 
framework for the development of individual state operating policies and is critical 
to the establishment of data exchange arrangements involving multiple jurisdic- 
tions. 

Consideration of changing state legislation and analyses of the evolution of 
national legislative trends is thus significant at this time, in light of the continuing 
legislative interest in this area and the need to further the federal-state dialogue 
relating to criminal justice information policy. 

This volume represents the fourth compendium to state privacy legislation 
issued by this office. It is anticipated that this document will serve as a valuable 
guide for those persons interested in reviewing both individual state legislation and 
overall trends in this critical area. 


Benjamin H. Renshaw, III 
Acting Director 
Bureau of Justice Statistics 
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FOREWORD 


This document is the latest in a series of documents which compile and 
analyze state law and policy relating to privacy and security of criminal history 
record information. The series, begun in 1974-75, includes both (1) compilations of 
state laws and administrative regulations addressing criminal history record 
information, and (2) analyses of trends and issues reflected in that body of law and 
policy documents. The purpose of the series is to apprise legislators, planners, 
administrators, and other interested individuals of the rapid changes in this subject 
area over the past decade. 

The first compendium of existing law’ was issued by the Law Enforcement 
Assistance Administration (LEAA) in 1974 as part of its efforts in connection with 
the promulgation of regu’ations covering privacy and security of criminal history 
information.” 

A second compendium® based on a s'ibsequent survey was issued in January 
1978 and documented the growth of state criminal justice privacy laws subsequent 
to the earlier survey. At that time, a companion document® was also published 
which analyzed policy issues in specific areas of privacy law and provided an 
overview of the significant changes in state laws that had occurred, largely as a 
result of the impact of the federal regulations. 

A third compendium in the biannual series was released in January 1980 and 
catalogued state laws and regulations through mid-1979.° 

The present volume is an update of those previous documents. It includes a 
current supplement of state laws and regulations as well as an analysis of trends 
and issues reflected in the material included in both the 1979 supplement and this 
new supplement. The legislative research was concluded in July 1981 and any 
enactments of privacy and security legislation by the states up to that date are 
included in this edition. The analysis includes discussions of trends and conclusions 
with reference to critical information policy issues such as the organizational 
placement of regulatory authority, review and challenge by record subjects, record 
quality requirements, limits on dissemination, and access to criminal records for 
research purposes. 

The format and classification categories used in this edition are consistent 
and compatible with the 1978 and 1979 editions to aid research requiring the use of 
all three documents. Slight changes have been made, however, and these changes 
as well as recommendations on how best to use this supplement are discussed in the 
Introduction. 


‘Compendium of State Laws Governing the Privacy and Security of Criminal 
Justice Information, 1974. 


“28 CFR Part 20. 


*Privacy and Security of Criminal History Information, Compendium of State 
Legislation, 1978. 


‘Privacy and Security of Criminal History Information, An Analysis of Privacy 
Issues, 1978. 


*Privacy and Security of Criminal History Information, Compendium of State 
Legislation, 1979 Supplemeni, 1979. 
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INTRODUCTION 


The privacy and confidentiality of per- 
sonal information continues to be of public 
concern, as evidenced by the activities of 
the federal government and state legisla- 
tures during the past several years and as 
expressed in recent public-opinion polls. A 
comprehensive nationwide survey con- 
ducted by the Sentry Insurance Company in 
1979 found that the American people are 
greatly concerned about personal privacy 
and the negative impact on their lives that 
may result from pervasive applications of 
computer technology and the trend toward 
more widespread collection and use of per- 
sonal information. The survey reported 
that three out of four Americans now be- 
lieve that the right to privacy should be 
akin to the inalienable American rights of 
life, liberty and the pursuit of happiness. 

With respect to criminal justice infor- 
mation policy, the past decade has been 
one of considerable activity and progress 
at both the federal and state levels. Un- 
doubtedly, the most significant develop- 
ment was the enactment of Section 524(b) 
of the Omnibus Crime Control and Safe 
Streets Act (now Section 818(b) of the 
Justice System Improvement Act of 1979), 
which provides for the security and privacy 
of criminal history record information col- 
lected, stored or disseminated with support 
made available under those acts. The 
Department of Justice issued regulations 
to implement Section 524(b)* imposing 
minimum general requirements for the 
maintenance, use and dissemination of 
criminal history record information, leav- 
ing the development of comprehensive pro- 
grams and specific procedures to imple- 
ment the regulations to the states. 

The federal regulations were _instru- 
mental in stimulating many states to enact 
their own laws which would, at a minimum, 
comply with the requirements of the fed- 
eral government. In addition, the regula- 
tions have triggered a reassessment of 


*28 CFR, Part 20. 
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existing state privacy and security laws 
that has gone beyond mere compliance, as 
evidenced by the fact that many states 
have enacted comprehensive criminal his- 
tory laws that greatly exceed the require- 
ments of the regulations. 

This supplement and the earlier compil- 
ations in the series are intended as refer- 
ence documents for those working in the 
area of criminal justice information law 
and policy. The documents should be use- 
ful to legislators, legal analysts, re- 
searchers, planners, administrators, and 
others with an interest in this subject, in 
developing information policy or imple- 
menting information practices. By con- 
trast and comparison of the various 
approaches reflected in different state 
laws and regulations, planners and adminis- 
trators should be greatly assisted in devel- 
oping effective and fair policies for their 
jurisdictions. By facilitating such compar- 
isons and by furthering research in this 
area, these compilations hopefully will 
contribute to the evolution of enlighténed 
information privacy policy. 


Scope of the 1981 Supplement 


This supplemental! edition contains five 
sections. Section 1 sets out findings and 
trends based upon the cumulative statutes 
and regulations included in the 1978 Com- 
pendium, the 1979 Supplement and this 
volume. 

Section 2 defines categories into which 
state laws have been classified and consists 
of graphic representations depicting devel- 
opments in those categories of criminal 
justice information law and policy. 

Section 3 includes an analysis of the 
statutes and regulations included in both 
this supplement and the 1979 Supplement 
(for which no analysis was published) and is 
intended to update the analysis set out in 
the volume published as a companion doc- 
ument to the 1978 Compendium. This 
section examines several critical issues in 


the area of criminal history record infor- 
mation policy. Issues examined include: 
(1) types of agencies given responsibility 
for the development and oversight of state 
criminal justice information policy; (2) the 
rights of record subjects to review their 
criminal history record and challenge in- 
formation they deem inaccurate or incom- 
plete; (3) criminal record cissemination 
policy; and (4) record quality and audit. 

Section 4 reviews state implementation 
responses to the Federal Bureau of Justice 
Statistics (BJS) privacy and security regu- 
lations (28 CFR Part 20) as they impact 
access for research and statistical pur- 
poses. 

Section 5 sets out the full text of state 
statutes and regulations with complete ci- 
tations to the official state codes or other 
state compilations where they may be 
found. The compilation methodology in- 
cluded a survey of state officials con- 
cerned with criminal record programs and 
policy and extensive library research in 
state codes. (The survey compiled the laws 
of 53 jurisdictions: the 50 States, the 
District of Columbia, Puerto Rico and the 
Virgin Islands. Herein, ail are referred to 
as "states.") Where survey responses in- 
cluded administrative regulations, they are 
included in this volume, although in some 
cases they were in existence before 1979 
but were not included in the earlier edi- 
tions. The statutory provisions set out in 
this supplement include both new laws and 
recent amendments to existing laws on 
security and privacy. In some cases where 
laws included in earlier editions have been 
extensively amended, the full text of the 
amended law has been included in this 
supplement. Although for this reason the 
material in this supplement duplicates 
some of the material in prior editions, the 
duplication was felt to be necessary to 
avoid confusion and to simplify use of the 
volume as a research tool. 

In addition to the aforementioned sec- 
tions, an appendix has been added which 
reviews the security and privacy legislation 
in six states which have enacted compre- 
hensive statutes since the 1978 Compen- 
dium was issued. 


How to Use the 1981 Supplement 


Section 5 of the present volume is in- 
tended primarily as an updated supplement 
to the 1978 Compendium. When taken 
together with that compendium and the 
1979 Supplement, the series comprises the 
most comprehensive existing collection of 
criminal justice privacy and security laws 
and regulations of the states. Since the 
volumes are cumulative, to review the 
complete text of all statutes and regula- 
tions controlling privacy policy for most 
states it will be necessary to consult more 
than one volume, and for many states all 
three volumes must be consulted. For this 
reason, changes in format have been kept 
to a minimum to insure compatibility of 
use among the three volumes. In addition, 
charts are provided indicating for each 
state which volumes must be consulted in 
order to accumulate all of that state's laws 
and regulations. 

To facilitate use of the supplement, the 
laws and regulations have been classified 
into 28 substantive categories. These 
categor‘es ere defined at the beginning of 
Section 2. They include the identical 27 
categories used in the earlier volumes plus 
the additional category "Central State Re- 
pository." The first set of tables {p. 13) 
lists citations to all state statutes and 
regulations under each of these 28 classifi- 
cation categories. For example, the table 
for the category "State Regulatory Author- 
ity" indicates whether a particular state 
has a provision establishing or designating 
an agency to promulgate statewide privacy 
and security policy and, if so, provides the 
legal citation to the provision to facilitate 
referencing the text in this volume or one 
of the earlier volumes. In addition to 
finding particular citations, the reader is 
able to quickly identify the concentration 
of states addressing a particular policy 
area. 

Another view of state privacy trends is 
reflected in the Table on p. 11 entitled 
"Survey Comparison of Changes in State 
Statutes and Regulations by Classification 
Category." At a glence, the table indi- 
cates the degree of attention that a parti- 


cular area of privacy policy has received in 
the states in the four years (1974, 1977, 
1979 and 1981) in which surveys have been 
performed. Again, the table retains the 
classification categories utilized in the 
previous volumes for continuity of data 
analysis. 

In the full text of Section 5, an indi- 
vidual table for each state is included to 
assist the user of this volume in accumu- 
lating all of the laws and regulations of 
particular states included in all three com- 
pendium volumes. The states are present- 
ed alphabetically and the table is found as 
the first page preceding the text of each 
State's statutes and regulations. The tables 
utilize the 28 classification categories re- 
ferred to above and set out the citations to 
state laws and regulations in each category 
and an indication of whether the text of 
the provisions is included in this supple- 
ment or can be found in one of the previous 
volumes. If no entry appears under one or 
more classification categories for a parti- 
cular state, it means that the state has no 
law or regulation addressing that policy 
area or that research has failed to detect 
any. A table is included for every state, 
although for a few states there is no fol- 
lowing statutory or regulatory text, since 
those states have not enacted legislation 
since the 1979 Supplement was issued. 

It should be pointed out again at this 
point that in some cases where state laws 
have been extensively amended since the 
1979 Supplement, the entire text of the 
amended law is included in this volume 
even though some of the provisions are 
unchanged from the text in previous vol- 
umes. For this reason, the fact that a 
table indicates that a particular provision 
may be found in this supplement does not 
in every case mean that the provision was 
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enacted since the 1979 Supplement. 

Finally, ‘t should be noted that the 
individual s.at cables presented in this 
supplem nt include new subdivisions of 
four classification categories. Category 3, 
"Regulation of Dissemination," has been 
subdivided to show whether the states per- 
mit or prohibit access by various types of 
groups or individuals (criminal justice 
agencies, non-criminal justice govern- 
mental agencies, and private individuals) to 
various types of information (conviction 
information, non-conviction information 
and arrest information). Category 4, 
"Right to Inspect," has been subdivided to 
show whether the states permit an indi- 
vidual to make notes concerning his crim- 
inal record or to obtain a copy of it. 
Category 14, "Accuracy and Complete- 
ness," has been subdivided to permit sta- 
tutes to be classified as relating to dispo- 
sition reporting, audit, or other accuracy 
and completeness requirements. Finally, 
Category 22, "Security," has been sub- 
divided to enable statutes to be classified 
as relating to physical security, admin- 
istrative security or computer security. 

It is felt that these new classification 
sub-categories will present a more accur- 
ate and detailed view of state legislative 
and reguiatory activity in these four im- 
portant policy areas and will make the 
compendium a much more useful research 
tool. All state laws and regulations 
appearing in any of the volumes in the 
compendium series have been classified 
according to these new sub-categories. 
Thus, the individual state tables in this 
volume will enable the user to find laws 
and regulations under the new sub-categor- 
ies in this Supplement as well as in the 
original Compendium and the 1979 Supple- 
ment. 


Section 1 


FINDINGS AND TRENDS 


The following findings and trends re- 
flect a review and analysis of the laws and 
regulations set out in Section 5 and in the 
1979 Supplement. The laws were analyzed 
with reference to the 28 classification cat- 
egories defined in Section 2. 

Although the analysis focuses specifi- 
cally on the substantive requirements of 
those laws, the conclusions were also in- 
fluenced by two related factors. First, 
careful attention was paid to comprehen- 
sive state statutes. The scope and nature 
of comprehensive legislation are relevant 
factors in framing the overall security and 
privacy philosophy of a state. It is signifi- 
cant if a state addresses the multiplicity of 
policy issues systematically rather than 
treating various requirements on an indi- 
vidual or piecemeal basis. This is discussed 
further in the Appendix which examines in 
detail the laws of the six states which have 
enacted comprehensive laws since the 1978 
Compendium was compiled. 

Second, the level of state legislative 
activity over the last five years has been 
carefully weighed to permit an accurate 
portrayal of trends. Findings and trends 
become clearer when factors which have 
developed over an extended period of time 
are examined. Therefore, the analysis of 
the laws in the 1979 and 1981 Supplements 
was enhanced by considerations of legisla- 
tive activity preceding the surveys. 

Viewed from these perspectives, the 
laws and regulations set out in tiis volume 
support the following general findings: 


1. All states have laws which address at 
least one aspect cf security and privacy 
policy (see categories defined in Sec- 
tion 2). On an average, each state has 
addressed 14 of the categories. 


2. Twenty-three states (43%) have devel- 
oped and promulgated comprehensive 


security and privacy laws and policies. 
States are moving from a patchwork 
approach of policy development to a 
more systematic and comprehensive 
approach. 


. The states appear to exhibit a definite 


preference for broad legislation estab- 
lishing a policy framework, leaving fine 
grained policy and procedure to regula- 
tions. 


. The Federal Regulations appear to have 


played a major role in stimulating the 
States to pass legislation and regula- 
tions governing not only the privacy and 
security of criminal histories but also 
the quality of state criminal justice 
information systems. The Regulations 
addressed five aspects of security and 
privacy policy: (1) individual access, (2) 
dissemination, (3) completeness and 
accuracy, (4) security, and (5) audits. 


. The bulk of law and policy was passed 


during 1976 and 1977. Tabulating the 
1981 results (see the table on page 11) 
as a baseline of 100% of legislative 
activity for each category thus far, the 
laws passed effective 1977, on an aver- 
age, represented 80% of the total ac- 
tivity while those passed by 1974 repre- 
sented only 31% of the total. The 
enactment of legislation during the 
time period appears to correspond with 
the issuance of the Federal Regulations 
in 1976. 


. The states generally appear to begin 


with the presumption that criminal jus- 
tice records are public, and then carve 
out exceptions to limit access. This 
approach is consistent with freedom of 
information laws and can help to avoid 
conflicts between criminal history rec- 
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10. 


11. 


ord laws and freedom of information 
acts, so long as each is drafted with an 
eye to the other. 


The states frequently distinguish be- 
tween original records (police blotters, 
dockets and chronological entries) and 
dossiers, which are compilations of in- 
formation indexed by name or other 
identifiers. Even when non-conviction 
information in dossiers is restricted, 
the original records usually remain 
available, although in most cases it 
would be impractical to search for 
them. This seems to be a way for 
states to provide some privacy while 
not completely restricting records of 
historie facts. 


The states generally accept the concept 
that restrictions should be placed on 
the release of non-conviction informa- 
tion. Although the Federal Regulations 
allow states to disseminate such infor- 
mation pursuant to law or rule, the 
states generally choose not to make 
non-conviction information available 
outside the criminal justice system. 


. There is some willingness on the part of 


the states to restrict dissemination of 
conviction data in narrow circum- 
stances, such as first offenses, simple 
misdemeanors, or drug or alcohol re- 
lated offenses, or if there has been an 
executive pardon. 


Thirteen states (25%) have chosen to 
regulate the collection of investigative 
and intelligence data and nineteen 
states (36%) have regulated the dis- 
semination of such data. 


Forty-three states (81%) allow the rec- 
ord subject to inspect his criminal his- 
tory, and 35 states (66%) specifically 
provide for amendment or correction of 
an inaccurate record pursuant to the 
record subject's request. While such 
provisions do not deal with the confi- 
dentiality of information, they are gen- 
erally considered to be the heart of 


12, 


13. 


14, 


15. 


16. 


"privacy" rights, since they permit the 
record subject to know what informa- 
tion is recorded, and give him a role in 
monitoring the accuracy of these rec- 
ords. 


Twenty-nine states (55%) require that 
transaction logs be maintained when 
criminal history information is dis- 
closed to third parties. Most of these 
states require that corrected informa- 
tion be automatically forwarded to 
criminal justice agencies which have 
received erroneous or incomplete infor- 
mation, although most of the states do 
not provide for automatic notification 
to non-criminal justice agencies. The 
record subject, who is entitled to a 
copy of the transaction log in most 
cases, has the responsibility to com- 
municate corrections to non-criminal 
justice recipients. 


Forty-six states (87%) provide that a 
state regulatory authority shall provide 
general oversight of criminal history 
record management policy, and 21 
states (40%) have established separate 
privacy and security councils. 


Fifty-two states (98%) have established 
some sort of central state repository, 
although not all of them are fully oper- 
ational statewide and only a few of 
them conform to the model contem- 
plated by the Federal Regulations. 


During the eight vears covered by these 
surveys, the largest gain in record man- 
agement regulation has been with re- 
spect to accuracy and completeness re- 
quirements. Now 49 states (92%) have 
such provisions, although only 14 dealt 
with this matter as of 1974, a 250% 
increase. Most states specifically 
address accuracy and completeness of 
records; some only require that crimi- 
nal justice agencies establish pro- 
cedures to encourage accuracy. 


The category "Listing of Information 
Systems," reflects no growth between 


17, 


18, 


19, 


1977 and 1981. None of the six states 
reviewed in detail later in the Appendix 
specifically require criminal justice 
agencies to provide public notice of 
criminal history record systems or to 
list the location and nature of their 
information systems. The legislatures 
appear to have viewed such a require- 
ment as unnecessary because it is com- 
monly known that criminal justice 
agencies keep criminal history records. 


Thirty-two states (60%) have provisions 
dealing with information system secur- 
ity. Frequently such legislation is de- 
tailed in its requirements, probably re- 
fleeting the fact that the security re- 
quirements in the federal regulations 
are the most detailed provisions of the 
regulations, 


Thirty-five states (66%) allow purging 
of non-conviction information (simple 
arrests without disposition or when the 
disposition is favorable to the accused). 
Twenty states (38%) provide for the 
sealing of such information. Twenty- 
four states (45%) allow purging of cer- 
tain conviction information (relating, 
for example, to drug abuse, minor or 
first-and-only offenses after a reason- 
able time with a "clean" record). 
Twenty-two states (42%) provide for 
sealing of conviction information in 
some circumstances. 


Remedies and penalties for failure to 
comply with laws or regulations for 


20. 


privacy and security may include civil 
or criminal sanctions, or both. This 
survey shows that 33 of the states 
(62%) provide civil remedies that may 
include punitive as well as compensa- 
tory damages, and sometimes the re- 
covery of attorney fees. Civil penalties 
against agency personnel for violation 
or neglect of their duties may include 
job transfer, suspension or dismissal. 
Criminal penalties for willful trans- 
essions, authorized by 39 states 
74%), usually classify such conduct as 
a misdemeanor which could entail im- 
position of a fine or imprisonment. 


The interstate exchange of criminal 
histories may impact on privacy protec- 
tion. There is a lack of uniformity 
among the states regarding information 
disclosure policy even though there may 
be general agreement as to overall pri- 
vacy policy. Although LEAA and the 
Bureau of Justice Statistics have stim- 
ulated and guided policy development, 
the federal regulations nevertheless 
leave much room for state variance. 
To the extent that the interchange of 
criminal history records between states 
is desirable, additional devices for uni- 
formity and continuity are necessary. 
It should be noted that the development 
of a uniform criminal history privacy 
act, a project undertaken by the Con- 
ference of Commissioners on Uniform 
State Laws, may impact on this issue; 
however, the project is still far from 
eompletion. 
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Section 2 


CLASSIFICATION CATEGORIES AND SUMMARY TABLES 


Classification Categories 


Following are definitions of the cate- 


gories into which state laws and regula- 
tions have been classified for both the 
individual and summary state tables. To 
assist the user of this volume, the 27 
classification categories used in the previ- 
ous volumes have been retained. Category 
28, "Central State Repository," is a new 
category in this volume. 


1. 


State Regulatory Authority. 


A grant of power to a state agency to 
promulgate statewide security and pri- 
vacy regulations for criminal justice 
information systems. 


Privacy and Security Council. 


A state board, committee, commission, 
or council whose primary statutory 
function is monitoring, evaiuating, or 
supervising the confidentiality and 
security of criminal justice informa- 
tion. 


Regulation of Dissemination. 


Restrictions on dissemination of crim- 
inal history information. 


Right to Ingpect. 


The right of an individual to examine 
his criminal history record. 


Right to Challenge. 


The right to an administrative proceed- 
ing in which an individual may contest 


10. 


11. 


the accuracy or completeness of his 
criminal history record. 


Judicial Review of Challenged l.for- 
mation. 


The right of an individual to appeal an 
adverse agency decision concerning 
challenged information to a state court. 


Purging: Non-Conviction Information. 


The destruction or return to the indi- 
vidual of criminal justice information 
where no conviction has resulted from 
the even’ triggering the collection of 
the information. 


Purging: Conviction Information. 


The destruction or return to an indi- 
vidual of criminal history information 
indicating a conviction. 


Sealing: Non-Conviction Information. 


The removal of criminal history infor- 
mation from active files where no con- 
viction has resulted from the event 
triggering the collection of the infor- 
mation. 


Sealing: Conviction Information. 


The removal from active files of indi- 
vidua! criminal history information in- 
dicating a conviction. 


Removal of Disqualifications. 


The restoration of rights and privileges 
such as public employment to persons 
who have had criminal history records 
purged or sealed. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


Raght to State Non-Existence of a Rec- 


The right to indicate in response to 
public or private inquiries the absence 
of criminal history in cases of arrest 
not leading to conviction or where an 
arrest or conviction record has been 
purged, 


Research Access. 


The provision for and regulation of 
access to criminal justice information 
by outside researchers. 


Accuracy and Completeness. 


A requirement that agencies institute 
procedures to insure reasonably com- 
plete and accurate criminal history in- 
formation, including the setting of 
deadlines for the reporting of prosecu- 
torial and court dispositions. 


Dedication. 


The requirement that computer con- 
figurations be assigned exclusively to 
the criminal justice function. 


Civil Remedies. 


Statutory actions for damages or other 
relief resulting from violations of pri- 
vacy and security laws. 


Criminal Penalties. 


Criminal sanctions for violations of pri- 
vacy and security laws. 


Public Records. 


Requirements that official records 
maintained by public officials be open 
to the public. 


19, 


21. 


23. 


24. 


25. 


Separation of Files. 


Requirements that criminal history in- 
formation be stored separate from in- 
vestigative and intelligence informa- 
tion. 


Regulation of Intelligence Collection. 


Restrictions on the kind of intelligence 
information which may be collected and 
retained and/or prohibition on its stor- 
age in computerized systems. 


Kegulatien of Intelligence Dissemina- 
on. 


Restrictions on dissemination of intelli- 
gence information. 


Security. 


Requirements that criminal justice 
agencies institute procedures to protect 
their information systems from un- 
authorized disclosure, sabotage, and 
accidents. 


Transaction Logs. 


Records which must be maintained by 
criminal justice agencies indicating 
when and to whom criminal justice in- 
formation is disseminated. 


Training of Employees. 


Security and privacy instruction which 
must be provided to employees handling 
criminal justice information. 


Listing of Information Systems. 


A mandatory disclosure of the exis- 
tence of all criminal justice informa- 
tion systems describing the information 
contained in such systems. 


26. Freedom 


of Information (Includ 
Criminal Justice Information). 
Provisions for public access to govern- 


ment records that apply to criminal 
justice records. 


27. Freedom of Information (Excluding 
Criminal Justice Informa : 


Provisions for public access to govern- 


ment records from which criminal jus- 
tice records are specifically excluded. 


Central State Repository. 


Establishment of a bureau, agency or 
other entity to collect and maintain 
criminal history records or criminal 
identification data for all criminal jus- 
tice agencies in the state. 
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SUMMARY TABLSS 


Survey Comparison of Changes in State Statutes/Regulations 
by Classification Category 


The table on the following page graph- 
ically depicts comparative results of legis- 
lative survey findings for the years 1974, 
1977, 1979, and 1981. The reader should 
note, however, that each survey year is 
cumulatively included in the results of the 
succeeding survey, with the sum of the 
legislative activity reflected in the current 
survey year. In some categories (for ex- 
ample, "Regulation of Intelligence Dissem- 
ination," and "Training of Employees") the 
cumulative number of state provisions for 
1981 is less than the numbers shown for 
previous years. This reflects in most cases 
a more stringent review and classification 
of state laws in the 1981 survey rather 


than the repeal of laws by the states. For 
example, in counting the number of laws 
that regulate the dissemination of intelli- 
gence data, only laws specifically directed 
at such data have been counted in the 1981 
survey. In previous years some state public 
record statutes have been counted in this 
category because they could be construed 
as broad enough to cover this type of data. 
Similarly, only laws specifically providing 
for training of personnel in some aspect of 
privacy and security have been counted 
under the "Training" category. Previously, 
some broad police training provisions not 
specifically directed at privacy and secur- 
ity were counted. 


/0 
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BEST DOCUMENT AVAILABLE 


SURVEY COMPARISON OF CHANGES IN 
STATE STATUTES/REGULATIONS BY CLASSIFICATION CATEGORY 


ITEM pr 1977 | 1979 | 1981 ITEM 1974 | 1977 | 1979 | 1981 

T + TT 4 
be State Regulatory Authority 7 38 42 46 15. Dedication 2 3 3 2 
2. Privacy and Security Council 2 10 13 22 16. Civil Remedies 6 22 25 33 
3. Regulation of Dissemination 24 40 44 51 17. Criminal Penalties 18 35 39 39 
4. Right to inspect 12 40 43 42 18. Public Records 9 43 42 53 
5. Right to Challenge 10 30 36 36 19. Separation of Files 5 10 10 6 
6. Judicial Review of Challenged Information 10 20 22 17 20. Regulation of Intelligence Collection 3 10 10 12 

7. Purging Non-Conviction Information 20 23 28 35 21. Regulation of Intelligence Dissemination 7 24 25 18 
a 8. Purging Conviction Information 7 113 | 19 | 24 22. Security 12 | 26 | 31 | 32 
9. Sealing Non-Conviction Information 8 15 16 20 23. Transaction Logs 6 11 27 28 
10. Sealing Conviction Information 7 20 21 22 24. Training of Employees 4 18 23 15 
11. Removal of Disqualifications 6 22 22 27 25. Listing of Information Systems 1 8 8 7 
12. Right to State Non-Existence of a Record 6 13 17 22 26. F.O.1. Including CJ oe oe 18 27 
13. Research Access 6 12 14 21 27. F.O.1. Excluding CJ oe oe 19 22 
14. Accuracy and Completeness 14 41 45 49 28. Central State Repository oe ~ ad 51 


*The figures presented are cumulative and may include statutes or regulations previously enacted but excluded from prior surveys. 


**DATA UNAVAILABLE FOR THESE YEARS. 


| 


BLAM DARE 


— 


Summary of State Statutes/Regulations 
by Classification Category 


The tables on the following pages, en- 
titled "Summary of State Statutes/ 
Regulations by Classification Category," 
contain detailed matrixes summarizing 
state statutes and regulations through July 
1981. For easy reference, the table for 
each classification category has been or- 
ganized alphabetically by state, and the 
matrix references are keyed to section 
numbers of the state codes. 

To locate the text of the legislative 
provisions cited in these tables, the indi- 
vidual state tables preceding each state's 
collection of laws in Section 5 should be 
consulted. Those tables will refer the 
researcher to the appropriate edition of 
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the Compendium which contains the text 
of the pertinent state legislation. 

These summary tables, and all other 
tables in this volume, reflect the laws of 
53 jurisdictions: the 50 states and the 
District of Columbia, Puerto Rico and the 
Virgin Islands. For ease of reference, all 
53 jurisdictions are referred to throughout 
this volume as "states," 

The citations are to official compila- 
tions of state laws. Only title and section 
numbers are set out in these summary 
tables. For the full titles of the compila- 
tions to which the citations refer, refer- 
ence should be made to the individual state 
tables in Section 5. 


BLANK preg 


- 
BEST DOCUMZNT AVAILABLE 
SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 
I. State Regulatory Authority 

AL| 1-9-3915 61-9-598 LA | 151578) 151578.1 
Ax) '2:62.010 rae | 25-151 on| E-0. 75-23; 181.555 
Az| *!-2203(3); 61-1750 mo] 27-796 pa| '8-9161 
AR| 51101; 5-103 6-168 PR| Act #129, Sect. 1, c) 
CA} Penal Code 11077 ma | 4.961, 962 RI 

26-32-401; 24-72-301 299C.06 sc | 23-3-130 
cr} 34-192) ms | E.0. 201 sD 
pe} 11-8501; 11-8607 mao} £.0. 5/5/75; Regs Lela, 1.1.2 tn| £.0.9 
= mt| 94-5-105 Tx| TCS Art. 6613 (21) 
FL | 943.05; 943.06 NB | 29-3516 uT| 77-26-6 
Ga} 924-3002, 92A-3003, 92A-3005 ay | 216.185; 179A.080 yr | 20-2051 
Hi | 846-2.5 NH 106-8114 vi 
1 | 19-9812 NJ | £.0,5 53:1-12 VA] 9-109 1); 9-111.4 
tL | 38-206-25 127-55a) NM| 29-3-1 WA! 10.97.090 
ny | 4-23-4-1; 6-23-65 10-1-2.541 NY| Ex Law 835, 836 wy} 15-2-25 
tA | 749.1; 692.10 NC] 119-10.1.C; 1146-12-15 vI 
Ks| 22-4708 Np| 12-60-17 Wy] 9-136.19; 22.31 
xy| 17.197; 17-150(b) | On| 109.57 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 
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BEST DOCUMENT AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


2. Privacy and Security Council 


AL| 41-9-594 iA OK 
AK ME or} &.0. 75-23, (10,11) 
27-746 PA 
AR| 1103 MA} 6-170 _ pa| Act 129, Sect. 4(i),8; Regs Sect. 3 
CA mM Ri 
MN} 15.169 sc 
| cT ms} &.0. 201 sD 
pe| 11-8602 Regs 1.1.1 ™ 
DC MT ™ 
pi | 743-06 - 943.08 NB ur 
GA| 92A-3005 NV] 179A.080 vT| £.0. 31 
Hi} = 846-2.5 NH] Regs Sect. 7.C, 7.D vi 
ID NJ] £E.O. VA| 9-109 
IL NM \ 
IN NY wv 
692-19 NC vi 
KS 22-4704 NO wy 
Ky} (1 5:578; 15:578.1 OH 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


AL 41 -9-621; 41-9-622; 41-9-642; Reg. 003 

AK 12.62.030, Reg. 6AAC 60.070 
13-1273; 41-1750; 
Reg. 13-1-01; 13-1-05; 13-1-06 

AR 5-1102 

CA P Cc , 5 
24-72-305 

cT 4 -142k.n 

DE 11-8511; 11-8518 

DC Duncan Ordinance, Sect. 2, 3 

FL 943.053 

GA 92A-3003, Reg. 140-2.01 

Hi 846-9 

ID 19-4812 

iL 38-206-7; 38-1003-5-1 

IN 1O-1-1-13; 5-14-1-3 

1A 692.2 

KS Reg. 10-12-2; 22-4704; 22-4712 

xy| ‘17-150 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


3. Regulation of Disseminatian 


15:578.12; 4:1, 44:04); Reg. 17-326 


16-612; 16-613; 16-615; 25-1631: 


AGE 


6.172; Reg. 2.16-2.26 


4.462; 4.1801(3) 


_Reg. ll, V; 299C 13; 15.1621 


15.1641; 364.06; 


Reg, 3.2.1 


44-5-301, 302, 303; 44-5-214 a 


29.3523; Reg. 3, 7; 29-3520; 29-210 


179A.100 


106-B:14; Reg. Sec. 3.B, 3.C 


5321-165 5321-17 


28-2-3; 29-10-5; 29-10-78 


Corr Law 752; CPL 160.30 


114.10.1; 114-19 


12-60-15 


ox|  74-150.9 
com | 181-5555 181.3405 E.0, 75.23) 

PA! 18.9121, 18.9126, 18.9125 
PR! Act 129, Sect. t; Reg. Sect. Sa), (c) 
ae oe 

SC] 23-3. -23; 23-3- 

SO| __23-5-2: 23-6-9, Rey, 2:02:03:06 

TN] 10-7-507 _ 

TX] _TRCS Art. 6252-17a; TCS Art. 441014) | 
UT! 77-26-16; 17-18-2 

VT] 20-2053 

vi 

VA] _ 19.2-389; Reg. 4.0 

WA] _10.97.050; Reg. 365-50-290 to 365-530-550 
wv 15-2-24 

Wi} 165.83()) 

Wy| %-2-568 


Sg |% |2 |é |é 2 12 6 |§ 


109. 57(A); 109. 57(D) 


Tuli titles of state code compilations are set out in 
individual state tables in Section 2. 


BEST POCUNICNT AVAILABLE 


/? 


AL 41-9-621; 41-9-643 

AK 12.62.030; Reg. 6AAC, 60.080( 5) 
AZ 41-1750(9) 

AR 5-1102; Reg. 3 

CA Penal Code Sect. 11121 

co 24-72-301; 24-72-303; 24-72-306 
CT 54-169 

DE 11-8511; Reg. 1.4 

DC Duncan Ordinance Sect. 3,4,5 
FL Reg. 11C-8; 943.053 

GA 92A-3006; Reg. 140-2.10 

Hi Reg. 2,3; 846-14 

ID 19-4812 

iL 38-206-7 

wy hee 

IA 692.5 

KS 22-4709 

KY 17.150; 61.874; 61.884 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


4. Right to inspect 
LA Reg. 17-33; 15:578:13 OK 
ME} 16.620.1 OR 181.555; E.O. 75-23; Reg. 257-10-035 
27-751; 76A-3; Reg. 12.06.08.07 PA 18-9151; 18-9152; Reg. 195.4 
6-175; Reg. 3-1-3.7 Pra| Act 129, Sect. 4(m); Reg. Sect. Ha) 
Mi 4.1801(3) Ri 38-2-3 
15.165; Reg. VI $C Reg. 73-24 
MS sO 23-6-11; Reg. 2:02:03:01 
Reg. 6.1.1 TN] Reg. 
mT| %4-5-214 TX 
NB} 29-3920; 29.3525; Reg. | UT| 77-26-1617); 63-2-85.4(5) 
NV 179A.1 50 VT 1-318 
NH Reg. 3; B-9 
NJ VA} 9-1LL.11; Reg. 5.0 
NM| 29-10-8 WA| _!0.97.080; 43.43.730; Reg. 365-50-070 
NY _ wv 
NC| Reg. .0808 wi 
ND wy 
OH} = 149.43 _ 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 


/S 


BEST COCUNINT AVAILABLE 


AL; 41-9-645 

AK] 12.62.030; Reg. 6AAC, 60.080( 5) 
AZ 

AR 5-1102; Reg. 4,5 

CA| Penal Code 11126 

CO; 24-72-307 

CT 54 -142(1) 

DE Reg. 1.5 

DC 

FL Reg. 11C-8; 943.056 

GA| %2A-3006; Reg. 140-1.06 
HI | = Reg. 2,3,4; 846-14 

ID 

IL 38-206-7 

IN 4-1-6-5 

1A 692.5 

KS 22-4709 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


5. Right to Challenge 
Reg. 17-324; 15:578.13 
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16.620.2 


27-752; Reg. 12.06.08.07 


6-175; Reg. 3.8-3.12 


15.165; Reg. VI 


Reg. 6.2.1 


44-5-215 


29.3525; 29.3526; Reg. 1,7 


179A.150 


Reg. Sect. 7 


29-10-8 


Reg. .0808 


2/2 fF l2 22 212/815 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


181.555; E.O. 75-23; Reg. 257-10-035 


18-9151; 18-9152; Reg. 195.5 


Act 129, Sect. 4,15; Reg. Sect. Ab) 


Reg. 73-24 


Reg. 2:02:03:02 


Reg. 


77-26-1647); 63-2-85.4(6) 


= 15 |S jk |2 6 |6 |2 |3 (3 18 |8 


9-11 1.11; Reg. 6.0-11.0 


10.97.080; Reg. 365-50-210; 43.43.730 


wy 


BEST DOCUMENT AVAILABLE 


IF 


AL 41-9-645 
AK 12.62.030 
AZ 

AR 

CA Penal Code 11126 
co 24-72-307 
CT 

DE 

DC 

FL 

GA 92A-3006 
Hi 

ID 

IL 

IN 

1A 692.5 

KS 

KY 17.1 50(5) 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


6. Judicial Review of Challenged Information 


LA Reg. 17-334 OK 

ME 16.620.4 - OR 181.555; Reg. 257-10-035, 050 
"i 27-753 PA 18-91 52(e) 

MA 6-176 PR Act 129, Sect. 16 
Mi RI 

MN 15.165; 15.0424 sc 

MS sD 

sO} TN 

MT Tx 

NB UT 

NV VT 

NH vi 

NJ VA 9-11.11 

NM| = 29-10-8 WA 43.43.730 

|NY wv 

NC Wi 

ND wy 

OH 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 


BEST DOCUMENT AVAILABLE 


AL 41-9-625 

AK 12.62.040; Reg. 6AAC, 60.100 
AR 5-1109 

CA Reg. of Dept. Justice 
co 

CT 54-142a 

DE 

DC 

FL 943.058 

GA 

HI 831-3.2; 853-1 

ID 19-4813 

iL 38-206-5; 127-55(a) 
IN 35-4-8-1 

IA 692.16; 692.17 

KS 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


7. Purging: Non-Conviction information 


LA 44:9; 15357811 
ME 
27-736; 27-737 
MA} _ Reg. 1.21 (b) 
Mi 4.463 
MN 152.18; 299C.11 
MS 
MO} = 610.100 
MT 44-5-212 
NB 
NV 179A.160 
NH Reg. 3D 
= 
NM! 30-31-28 
NY/ Crim. Proc. 160.50 
NC; 15-224 
ND 
OH 2951.04.1 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


74-150.7; 22-991C 


OK 

oR 181, 555(3); Reg. 257-10-020 
PA 18-9122 

PR 

RI 12-1-12 

SC 17-1-40; Reg. 73.21 

SD 

™N 40-2109; 40-4001; 40-4002 
T™ Crim. Proc. Art. 55.01 

uT 77-26-1644); 77-18-2 

VT 

vi 

VA] _- 9-11.95 Reg. 13.0-13.45 19.2-392.2 
WA 10.97.060 

wv | 5-2-24(H) 

Wi 

wy 


BEST DOCUMENT AVAILABLE 


o/ 


AL 

AK 12.62.0460 
AZ 8-247 

AR 

CA] Reg. Dept. Justice 
CO} —.24-72-308(8) 
CT 54-142a 

DE 

DC 

FL 943.058 

GA 

HI 

ID 

IL 

IN 

IA 

KS 21-4619 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


8. Purging: Conviction Information 


LA} 15:578.11 OK| 74-150.7; 11-794; 63-2-410 
ME OR} 181.555(3); Reg. 257-10-020 
27-292 PA| 18-9122 
MA| Reg. 1.21(b) PR| Act 129, Sect. 8 
MI Rl 12-1-13 
MN} 364.04; 152.18 SC] Reg. 73.21 
MS SD 
TN 
MT! 44-5-212 Tx 
NB UT] 77-18-2 
NV vT 
NH] Reg. 3D vi 
NJ VA; 9-111.9; Reg. | 3.0-13.4 
NM| WA 
NY| 160.55 CPL wv 
NC| 90-96; 15-223 wi 
ND wy 
OH]  2151.35.8; 2953.32 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 


ote 


BEST COCUMERT AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


9 Sealing: Non-Canvictian inf armatian 


AL LA 
AK| Reg. 6AAC, 60.100 ME 
az| 13-4051 PA 
= a 276-1085 me -_ 
CA} 851.8, 1203.45 Penal Code a RI 
@ CO}  24-72-308 MN] 299C.11; 152.18 SC| Reg. 73.21 
CT! 54-i92a MS $p| 39-17-114 
DE 610.100 TN 
DC MT! 44-5-202(8) T™ 
FL| 943.058 NB uT 
GA NV] 179.255; 179.275 vT 
Hi} = 831-3.2 NH vl 
1D NJ} 2C:52-6 VA! 9-111.9; Reg. 13,0-13.4 
iL _ NM| 30-31-28 v 
IN NY| 160.50 CPL; 170.56 CPL wy 
1A NC vi 
KS Np| 12-53-18 wy 
KY} 17.142 OH 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


BEST DOCUMENT AVAILABLE 
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SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


10. Sealing: Conviction information 


AL LA 

AK] _Reg. 6AAC, 60.100 ME OR} 137.225 

AZ 13-907 PA 

AR} 43-1231 MA}  94C-34; 276-100A; 276-1008 PR 

CA Penal Code Sect. 1203.45 Ml 14.1 47411) Ri 

CO} —24-72-308 MN| 364.04; 638.02; 242.31 SC} Reg. 73.21 

cT 54-142a MS sD 

DE TN 

DC MT Tx| Fam. Code Sect. 51.16 
FL 94 3.058 NB uT| —-77-18-2 

GA| = 24A-3504 NV] 179.255; 179.275; 453,336.5 vt 

HI 712-1256; 831-3. NH] 651:5 v1 

ID NJ 2C:52-2 through 5 VA} _9-111,9, Reg. 13.0-13.4 
IL NM w 

IN NY} 160.50 CPL; 160.55 CPL wv 

WA nec wi 

KS ND wy 

KY OH| = 2951.35.8 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 
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DEST POCUIIZNT AVAILABLE 


AL 

AK 

AZ 13-905 through 13-912 
AR 43-1231; 43-1233 

CA Penal Code Sect. 1203.45 
co 24-72-308 

CT 

DE 

DC 

FL 893.14; 943.058 

GA 24 A-3504 

HI 712-1255; 853-1 

ID 19-2604 

IL 

IN 

1A 

KS 21-4619; 22-3722 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


11. Removal of Disqualifications 


LA 44-9 
ME 
27-292 
MA 276-100A; 276-100C 
MI 14.15 (7411) 
MN 364.03; 152.18; 242.31. 
MS 
mo} =: 95.290 
MT 
NS —-4 
NV 453.336.8 
NH 651:5 
NJ 2C:52-27 
NM| 30-31-28 
NY CPL 160.60; 170.56 CPL 
NC 90-96; 15-223; 15-224 
ND 12-53-18 
OH 2953.33; 2151.35.8; 2951.04.1 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


XS 


OK] _63-2-410 
OR 137.225 
PA 

PR 

RI 12-1-13 
SC 

SD 39-17-114 
TN 

TX 

UT 

VT 

vi 

VA 

WA 

wy 

wi 

wy 


BEST DOCUMENT AVAILABLE 


AL 

AK 

AZ 

AR 

CA 432.7 Labor Code 
co 24-72-308 

CT 54-142a 

DE 

Du 

FL 893.14; 943.058 
GA 24 A-3504 

Hi 712-1256; 831-3.2 
ID 

IL 

IN 

LY 

KS 22-4712 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


12. Right to State Non-Existence of a Record 


LA 
ME 
27-292; 27-740 
MA 94C-34; 276-100A; 276-100C 
Mi 
MN 152.18 
MS 
1 
610.100 
MT 
NB 
NV 
651:5 
mK) 2C:52-27 
NM 30-31-28 
NY 160.60 CPL 
NC 90-96; 15-223; 15-224 
ND 
OH 2953.33 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


OK} — 63-2-410 
137.225 

PA 

PR 

RI 

Sc 

sD 

™N 

= oe Be, 55.03; Fam. Code 

UT 77-18-2 

VT 

vi 

VA 19.2-392.4 

WA 

wv 

wi 

wy 


BEST POCUMENT AVAILABLE 


AL 

AK| _12.62.030(c); Reg. 6AAC 60.090 
AZ 

AR 

CA| = 11105; 11144; 13202; 13205 P.C. 
co 

CT 54-142m 

DE 

DC 

FL| 943.057 

GA _ 
Hi 846-9(4) 

ID 

IL 

IN 

IA 692.4 

KS 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSFICATION CATEGOPY 


13. Research Access 


16.613.4 


5 ik |S 


27-745; 43B-22; Reg. 12.06.08.10 


6-173 


15.1621 Reg. VB 


EEE 


MT! 44-5-304 


NV} 179A.100; 179A.090.5 


NH Reg. Sect. 3.B.7 
N35 


NM; 29-10-6.B 


NC} 114-10.1; Reg. 0202 


OK 

OR} _£.0. 75-23, (3,6); Reg. 257-10-030 
PA 

PR} Reg. Sect. &(cX3) 

RI 

sc 

$D 

TN 

TX 

UT 77 -26-162Ke) 

VT 

Vi 

VA 19.2-389 

WA! _10.97.050(6); Reg. WAC 446-20-190 
wv 

Wi 

wy 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


of / 


BEST GOCUMENT AVAILABLE 


AL 41-9-622; 41-9-634; 41-9-648 
AK 12.62.040(2); Reg. 6AAC 60.020 
AZ Reg. 13-1-02; 41-2205; 41-1751 
AR 5-1107; 5-1112 
; PC, Sect. 11079, LLLL5, LLL16, 11126, 
CA 13150, 13151, 13152 
CO 24-32-41 2(3); 24-72-307 
CT 29-11; 54-142h(a),(b)(c); 54-142) 
DE 11-8503; 11-8504; 11-8505; 11-8506 
dC h 14% a(b) 
FL 
7A. ; 
GA Reg. 140-2.03 
HI 846-3,4, 5,6,13 
ID 19-4812; 19-4813 
IL 38-206-2; 38-206-2.1; 38-206-5 
IN 4-1-6-2; 4-1-6-5; 10-1-1-15; 10-1-1-18 
1A 749.4; 692. 5; 692.13; 692.15; 692.21 
21-2501; Reg. 10-10-2,3,4; 22-4704(cX6); 
KS 22-470 5(c) 
KY 17.1105 17.1475 17.150 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


14. Accuracy and Completeness 


OK 74 150,10; 74-150,12 
TST. SIT; 187.321; E.0. 75-23; 181-555 
OR Reg. 257-10-020,030,040; 181-530 
1S 9111 18-9112; 18 FITS; 18-9114; 
PA 18-9141; 18-9161; Reg. 195. 2 
PR Act 129, Sect. 1,8,12d; Reg. Sect. 6,7,10 
RI 12-1-7; 12-1-8; 12-1-105; 12-1-11 
23-3-120; 23-3-130; 23-1-90; 23-3-40; 
SC Rey 23224 23-30 
23-5-4; 23-5-8; 23-6-16; Reg. 2:02:02:01; 
sD 2:02:04:01 
™N 38-503 
T™X 
UT 77 -26-5,8,9,10, 11 
vT 20-2054; 20-2053(b) 
Vi 
O.LLL. 5; 9-111.10; Reg. 3.0, 12.0, 
VA 19.2-390, 19,2-389.D 
10.97. 040; 10.97.0645; 10.97.090.3 
WA 43.43.740 
wv | 5-2-24(fXg) 
wi 165.83 165.84 
WY 9-2-566 


LA 15:578.35 1525795 15:579.15 152579.3 
ME 16,613.45 25-1542.4; 25-1544 
MD! 27-747; 27-748; Reg. 12.06.08.09, 10,12 4 
MA 6-171; 6-175; 66A-2; 127-23; 127-27 
MI 4.463 
299C.06; 299C.09; 299C.10; 299C.17; 
MN} 15.1641; Reg. IC, Il 
MS 
57.103; 57.105; Reg. 2.1.2, 2.1.3, 23.2, 
MO} 2.3.1, 2.3.2, 4.2.1., 4.2.2 
MT 44-5-202; 44-5-213; 44-5-215 
29,3515; 29.3516; 29.3517; Reg. 2; 
29-3526 
216.235; 216.235.8; 179A.080; 
NV 179.090 
NH! —_06B:14; Reg. Sect. 4,5 
NJ 53:1-13,14,15,18,20.2 
NM 29.3.1; 29.38 
NY Crim. Proc. 160.20; Ex Law, 837-6 
NC 
ND 12-60-10; 12-60-11; 12-60-13 
OH 109.57(A); 109.61; 1347.05 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


BEST DOCUMENT AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


15. Dedication 
pAL LA OK 
AK 12.62.040 ME OR 
AZ PA 
AR MA PR 
CA MI RI 
co MN Se 
é CT MS SD 
DE TN 
DC MT T™ 
FL NB UT 
GA 92A-3003 NV VT 
HI NH vi 
ID NJ VA 
iL NM WA 
IN NY uy 
IA NC wi : 
KS ND wy 
KY OH 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


BEST DOCUMENT AVAILABLE 


off 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


16. Civil Remedies 


AL LA 15:579.5 
AK 12.62.060 ME} 25-1550 
AZ 39-121.02; 13-4051.C 76A-5; Reg. 12.06.08. 10N 
AR 12-2806 MA| 6-177; Reg. 3.22 
CA MI 4.446 
co 30-10-101; 24-72-305 MN} 15.166; 15.167; 299C.21 
Q CT 4-197 MS 
DE 29-10005; 11-8520; 11-8521 Reg. 1.4.3 _ 
pC 1.1527 MT 44-2-205 
FL 119.02 NB} _84-712.03; 84-712.07; 29-3528; Reg. No. 7 
GA 92A-3007 NV 
HI NH 
ID NJ 47:1A-4; 531-20 
IL NM : 
IN NY Corr Law 755 
1A 68A.5; 692.6 _ NC 
KS 22-4707 ND 
KY 61.882; 17.157 OH 149.99; 1347.10 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


OK 

OR} _ 192.490; Reg. 257-10-040 
PA 18-9181; 18-9183 

PR 

RI 12-1-12 

sc 30-4-100; 23-1-90 

sD Reg. 2:02:04:03 

TN 

™ 

UT] _63-2-88 

vT 1-319; 1-320; 20-2054(b) 
vi 

VA} = 9-1 11.125 2.1-346.1 

] 10.97.1105; 42.17.390 

wv 

wi 

wy 


BEST DOCUMENT AVAILABLE 


AL 36-12-42; 41-9-600 

AK 12.62.060(b) 

AZ 41-1750.D 

AR 5-110; 5-LLLL; 12-2807; 43-1235 
CA G.C. 6251; P.C. LL141; 13302 
co 24-72-309 

CT 29-17; 54-142k(e) 

DE 11-8520; 11-8521 

DC 

FL{ 119.105 119.02 

GA] 92A-9939 

Hi 28-46; 846-16 

ID 

IL 38-206-7 

IN 5-2-4-7; 35-4-8-4 

IA 692. 5; 692.7; 692.9; 68A.6 

KS 22-4700; 22-4707 

KY 17.157 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSMICATION CATEGORY 


17. Criminal Penalties 


LA} = 15579. 5; 44:9.D OK __ 
ME; = 16-619 OR 
27-739; 43B-22; 76A-5; PA 
MA; 6-178 /PR} Act 129, Sect. 20 
MI 4.446; 28.760 RI 
[MA 19.167 SC | _23-1-90; 30-4-i10 
MS| 25.53.59 SD} 236-18 
109.180; 601.115 TN] 40-4004; 10-7-505 
MT TX] Crim. Proc. Art. 55.04 
NB] 29.3527; Reg. 3 UT| _ 77-26-19; 77-26-20 
NV 179A.170; 239.010 } vT 
NH} = 106B:14; 651:5 vi 
NJ 2C:52-30; 53:1-20 VA 19.2-392.4.C; 9-111.13 
NM) 14-2-3 7 WA| = 10.97.1205 43.43.856; 43.43.810 
NY WV| = 29B-1-5; 15-2-24()) 
NC wi 
ND wy 
OH| 1347.99; 2953.35 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


3/ 


BEST DOCUIIENT AVAILABLE 


AL 36-12-40 

AK 09.25.110; 09.25.120 
AZ 39-121.01 

AR 12-2801 

CA 6251 Govt. Code 
co 24-72-2013; 24-72-303 
St 1-15; 1-195 1-21(j) 
DE 29-6412 

DC 1-152] 

FL 119.01 

GA 27-220; 40-2701 

| Hil 571-84; 92-9; 92-50 
ID 9-301; 59-1009 

IL 116-43.4 

IN 4-1-6-1; 5-14-1-2 
1A 68A-1 

KS 45-201 

KY 61.870 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


18. Public Records 


LA 44:1 OK 51-24 
ME| 1-401 OR} 192,001 
MD] 76A-1 PA] 65,661 
MA| 66-10; 66A-! PR} 32-178) 
MI 28.760; 4.1801 RI 38-2-1 
MN 15.17 SC 30-4-10 
MS 25.53.53 sD 1-27-1 
MO} —:109.180; 109.190 TN] —10-7-503 
MT] 9 10) TX| —TRCS Art. 6252-17a, Sect. 3(aX8) 
NB} 84-712; 29.3520 UT| —_78-26-2 
NV] 293.010 VT] 1-315 
NH] 7Az1; 7A:4; 9LAs4 vi 3-881 

NJ 47:1A-1 VA 42.1-76 
NM 14-2-1 WA 42.17.250 
NY Pub Off Law .87 wv 29B-1-1 
NC 132-1 Wi 19.21 

ND] = 44-04-18 wy, = -7-9-101 
OH} = 149.43 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 


BEST pOcuIIC. 


AVAILABLE 


AL 

AK Reg. 6AAC, 60.030 
AZ 

AR 

CA 

co 

CT 

DE 

DC 

FL 

GA 92A-3005; Reg. 140-2.02 
HI 

ID 

IL 

IN 5-2-4-2 

IA 692.8; 692.9 

KS 

KY 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


19. Separation of Files 


LA Reg. 17-3:9 OK 
OR 
PA 18-9106 
MA PR 
Mi RI 
MN] SC{ 73-21 
MS SD 
MO} ™N 
MT ¥x 
NB UT 
NV VT 
NH Vi 
NJ VA 
NM WA 
NY WV 
NC wi 
ND WY 
OH 


Full titles of state code compilations are set out in 


individual state tables in Section 2. 


BEST COCURIINT AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


20. Regulation of Intelligence Collectian 


AL 41-9-639 LA 

AK 12.62.010; 12.62.015 ME 

AZ MD 

AR MA 

CA Mi | 
co MN 5 
CT MS 

DE MO} 

DC MT 

FL 943.08 NB 

GA 92A-3005; Reg. 140-2-02 NV 216.245; 216.290 

HI NH Reg. 3 

ID NJ 53:6-4; 5336-5 

IL NM 

IN 5-2-4-3; 5-2-4-4 NY 

IA 692.8 NC 

KS = ND 

KY OH 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


E.O. 75-23 


20-1954 


43.43.3854 


wy 


9-2-568 


BEST DOCUMENT AVAILABLE 


AL 41-9-641 


AK 12.62.030(e); 12.62.010 


AZ 41-1750 
AR Reg. 2 
CA 


CO 24-7 2-305( 5) 


FL 943,08 


GA 92A-3005; Reg. 140-2.02 


IN 5-2-4-6 


1A 692.8 


KY 17.1 50(2) 


SUMMARY OF STATE STATUTES/REGULATIONS 


21. Regulation of Intelligence Disseminatior 


BY CLASSIFICATION CATEGORY 


LA OK 

ME] 16-614 OR 

MD ; PA 

MA PK 

Mi Ke 

MN} = 15.162(2a) SC 

MS sD 

Mo} IN 

MT| 44-5-404(2) TX 

NB; Reg. 7 UT] 77-26-13 

NV] 216:245 vt| 20-1955 

NH vi 

NJ VA 

NM Wa|  93-43.8545 43.43.856(2) 
NY wv 

NC wi 

ND wy, 7136-27; 9-2-568 
OH 


Full titles of state code compilations are set out in 
individua! state tables in Section 2. 
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DEST COSUlNT AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


22. Security 
AL] _41-9-594; 41-9-621(9); Reg. 004,005 LA} 15:55 15:578.14 OK 
aK Rea, SAAC, 60.690, 40,000 ME oR| £0. 75-23; Reg. 257-10-025 
AZ Reg, 12.06.08.11 PA| 18-9131; Reg. 195.6 
ar} 5-1103 Ma| 6-171; 6-174; Reg. 3.13, 3.16, 19, 21 PR| Act 129, Sect. 8; Reg. Sect. 14, 16,17 
CA| PAC. Sect. 11077; Reg. Sect. 706,707 Mi RI 
co MN] 15.1641; Reg. IV SC| Reg. 73-21; 73-23 
cT| 54-142 MS SD 
DE| 11-8604; 11-8605; 29-5940 E.0.; Reg. 5.1.1, 5.3.1, 5.5.1 TN 7 
pc MY] 44-5-401 through 405 ™ 
FL] 943.08 NB| 29.3518, 29.3519; Reg. 3 uT|  77-26-16(5),(6) 
GA} 92A-3003; Reg. 140-2.02, .08, .09 Nv] 179.080.1; 179.080.2 VT 
Hi} = 846-7 NH] Reg. |, 2 vi 
ID NJ VA] 9-111.10; Reg. 14.0-14.6 
nul 4-25-7 wal 10.97.090 
IN 4-1-6-2 NY| Ex. Law 837 wv 
IA | 692.105 292.12; 692.14 INC wi 
KS| 22-4704; Reg. 10-11-1 ND wy) 7-2-568 

OH} 1347.05 


Full titles of state code compilati ms are set out in 
individual state tables in Section 2. 


"TST DOCUMENT AVAILABLE 
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SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


23. Transaction Logs _ 


% |S 


Reg. 257-10-035 


18-9121(f) 


Reg. Sect. HeXf), 10 


s 


Reg. 73-22 


Reg. 2:02:02:05 


VA 


9-11.11; Reg. Ll 


AL 41-9-640 LA Reg. 17-336 
AK 12.62.030; Reg. 6AAC, 60.070 ME 16-620.5 

AZ MD} = Reg. 12.06.08.10 

AR Reg. 6,7 MA 6-172 

CA P.C. Sect. 11078; Reg. Sect. 703(c) Mi 

co MNi Reg. VI _— 
CT 54-142h(c) MS 

DE Rog. 1.5 Reg. 2.3.2, 6.2.3 

DC MT 44-5-215; 44-5-305; 44-5-404( 3) 

FL 943.055 NB 29-3517 

GA 92A-3003; Reg. 140-2.02, .06 NV 179A.130 

HI 846-6 NH Reg. 3.C.4 

ID NI 

IL NM 

Bi %-!4-¢ nod 

IA | 692.25 692.3 — NC 

KS | Reg. 10- \4- | — ND 

KY eel aed 


Reg. 365-50-320; 10.97.050(7) 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


T Boos 
3 ? BES 


racy rerney fi 
baw re ASL 


Ui: jastd @ 


AL LA} = 15:578.2 OK | 
AK 12.62.030(d) ME OR 

AZ PA 

AR 5-1112 MA} 6-171 PR 

CA P.C. Sect. 11077; Reg. Sect. 710 MI RI 
co MN _ SC 

CT 54 -142i(d) MS sD 

DE Reg. 5.4.1 ™N | 
DC MT ™ 

FL 943.08 NB} Reg. 3; 29-3518 UT 

GA 92A-3003; Reg. 142-2.09 NV vT 

HI 846.7(5) NH vi 

ID 19-4812 NJ VA} Reg. 14.4 

IL NM WA 

IN 4-1-6-2 NY wv 

iA 692.11 NC wi 

KS ND wy 

KY 15.330; 15A.070 OH 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


24. Training of Employees 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


BEST BOCUMENT AVAILABLE 


16-804 


24-30-606; 24-30-607 


FF |= ($ if 18 IR IS 8 [9 |e RR le 


IN 


4-1-6-7 


1A 


KS 


KY 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


25. Listing of Information Systems 


5 


15.163 


7-A:2 


OH 1347.03 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


3 q BEST 


74-118.13 


18-9171 


FA 


by 


n 
vy 


APE IAA 
UUirid anid 


T AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


26. F.O.1. (including Criminal Justice Information) 


AL LA 44;3(4) OK 
AK ME 1-401 OR 192. 500 

<a MD 76A-1, 2 PA 

AR 12-2801 MA 66A-1 : PR — 
CA | Ma L801 RI 38-2-1 

co 24-72-301; 24-72-303 MNi 15.162 sc 7 — 
CT ees sD 1-27-1 

DE TN 10-7-507 ; 

DC 1-1521 MT Tx TRCS Art. 6252-17a _ 
FL 119-01 NB ; UT a 
GA 40-2701 NV _ vT 1-317bM5) — 
HI 92-50 NH vi 3-88 1(g) oe 

ID 9-301 NJ VA H 1427, 2.1-342 | 
IL Oo NM 14-2-1; 14-3-2 WA 

IN | 4-1-6-1 _ NY tv BS | 
IA | oe NC wi 2b | 
m 50-712 ND wY - 
(a | tl | 


Full .'t'es of state code compilations are set oyt in 
“ivi ° tate tables in Section 2. 


BEST 


DOCUMENT AVAILABLE 


SUMMARY OF STATE STATUTES/REGULATIONS 
BY CLASSIFICATION CATEGORY 


27. F.O.1. (Excluding Criminal Justice Information) 


AL LA} 44:3(4) OK 

AK ME| 1-401; 25-1631 OR} 181.540; 192.500 
Az| 39-121.01 MD! PA 

AR MA PR 

CA| Sect. 6254 Govt. Code MI RI} 38-2-1 

co MN SC 

CT 4-190(i) _ MS} 25-41-3 so 

DE}  29-10002(d\2" Mo} TN| 10-7-503 

pc MT TX} TRCS Art. 6252-17a 
FL NB UT] 63-2-89 

GA NV VT| 1-317(bX5); 20-2056 
HI NHi = 106-B:14; 91-A:5 VI 

ID NJ VA| 211-342; 2.1-384 

IL NM] 25-i0-4 WA] 43.43.710; 42.17.250 
IN NY wy; 29B-1-4 

IA 692.18 NC wi 

KS i ND wy| 9-9-1001; 5-2-568(d) 
KY! 61-878 OH} 1347.04; 149.43 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


Uy JU sidan 


rer aonacey PMLABLE 


G/ 


SUMMARY OF STATE STATUTES/REGULATIONS 


BY CLASSIFICATION CATEGORY 


28 Central State Repository 


AL] 41-9-591 LA} 15-577 OK} 74-150.9 
AK ME} 25-1541 OR} 181.066 
AZ| 41-1750.B.6; 41-2205 MD} 27-747(b) PA| 18-9161 
AR] 5-1102 MA| 6-168 PR| Act June 30, 1979 #129, Sect. 1, 13 
CA| Penal Code Sect. 11105 MI | 4.461, 4.462 RI | 12-1-7, 12-1-9 
| CO} 24-32-401, 412 MN} 299C.05, .06 SC | 23-3-110 
CT} 29-11 MS §D | 23-5-1; 23-5-2; 23-6-1 
peE| | 1-850! MO} Reg. 1.1.2, 2.1.1 TN| £.0. #9; 38-503 
pc| 4-134a MT| 44-5-213 Tx} TCS Art 4413(14) 
FL| 943.051 a NB} 29-209; 27-210 uT| 77-26-3 
GA| 92A-3002 NV} 216.235 VT/ 20-2051 
HI | 846-2, 2.5 NH} 106-B:14 VI | 19-2-388 
ID | 19-4812 NJ | 53:1-13 VA| 19.2-388 
IL | 38-206-2; 127-55a.6 ; NM 29-3-1 WA! 43.43.700 a 
IN | 10-1-1-12 7 NY] Exec Law Sect. 835, 836 WV! 15-2-24 
IA | 749.1 NC] 114-10; 114-19 WI | 165.83 
nal 22-4705 ND] 12-60-01, 07, .10 wy! 9-2-564 
Kyf 170 _ neato 


Full titles of state code compilations are set out in 
individual state tables in Section 2. 


moyeciT AVAILABLE 


yyUiuet ” 


BESi 


Section 3 


IMPLEMENTATION ISSUES 


This section analyzes four policy areas 
that are especially important to an effec- 
tive criminal justice information law and 
policy. The areas addressed are (1) Regu- 
latory Authority, (2) Review and Chal- 
lenge, (3) Access and Dissemination, and 
(4) Record Quality and Audit. 


Regulatory Authority 


When a state undertakes to govern the 
privacy and security of criminal history 
information, legislation or regulations of- 
ten require interpretation for effective im- 
plementation, since all possibilities can 
never be anticipated in drafting. For the 
most part state legislation is not detailed, 
and looks to regulations for implementing 
detail. If implementing regulations are to 
be enonsidered by the various state and 
local operating agencies who maintain in- 
formation, there can be wide disparities in 
the way the same or similar questions are 
resolved. Although a state may establish a 
consolidated information system within a 
central state repository, the question of 
what entity will be charged with rule- 
making and oversight of the information 
system remains, as well as the question of 
where in government such an authority will 
be established. The role of the courts in 
choosing and participating in a regulatory 
authority is importait since the judicial 
branch guards its separate status, but must 
cooperate if an information system is to 
function efficiently. Record management 
practices of the judicial branch should be 
in conformity with those of executive 
branch agencies and the question of how to 
achieve this uniformity between the two 
branches of governments can be extremely 
sensitive. 
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The Role of a State Regulatory Authoritv 


The federal regulations do not require 
that a single authority be established to 
provide uniformity in the development of 
state policy for the regulation of criminal 
history information, or to oversee and 
monitor the operations of the information 
system. The regulations do contemplate a 
central state repository, but the matter of 
a state regulatory authority remains open 
for the states to resolve. 

In the early seventies, the National 
Advisory Commission on Criminal Justice 
Standards and Goals recognized the need 
for such a rule-making authority, and 
recommended that each state establish a 
separate privacy and security council that 
could serve as an "ombudsman," vigilant to 
whether privacy requirements are too lax 
or too restrictive. The reason for recom- 
mending a separate privacy and security 
council was to allay the fear that a regula- 
tory authority, which deals daily with 
criminal justice agencies, may become 
biased on behalf of the agencies and per- 
haps not provide sufficient protection to 
individual privacy. 

The powers of a regulatory euthority 
vary from state to state depending upon 
the political environment. There are three 
basie functions to be provided by a regula- 
tory authority: (1) promulgation of regula- 
tions governing the management of and 
access to criminal history information; (2) 
review and adjudication of complaints or 
disagreements arising from the administra- 
tion of information policy; and, (3) moni- 
toring the operation of the system to 
assure compliance with laws and regula- 
tions. Conceivably, these functions could 
be assumed separately by three different 


agencies, © ‘pecially if the state has an 
investigative or auditing agency that pro- 
vides independent analysis. On the other 
hand, all of these functions could be com- 
bined into one regulatory agency. 

Because statutes vary in detail about 
information regulation, the powers and 
functions needed by a regulatory authority 
will also vary. If a state statute is brief 
and provides merely a framework for pol- 
icy, a regulatory authority may need far 
more latitude in the promulgation of poli- 
cies and the development of rules to imple- 
ment them. The choice is how much 
guidance the state legislature provides, and 
how much authority should be left to 
specialists and experts. 


Options for Record System Supervision 


In 1977, 38 states had a state regula- 
tory authority; currently 46 of them do. 
Additionally, 10 states had separate pri- 
vacy and security councils in 1977; and 21 
states have such councils now. Since less 
than half of the states have such a council, 
it seems that the need for an independent 
"ombudsman" is eons dered by the states to 
be a much lower priority than the need for 
a central regulatory authority. 

A trend toward the consolidation of 
criminal justice information systems con- 
tinues. Five of the six states that enacted 
comprehensive legislation during the past 
three years established central repositor- 
ies. A central repository helps to insure an 
adequate level of completeness and aeccur- 
acy, though this depends primarily upon 
faithful disposition reporting. The reposi- 
tory is, however, merely a mechanism for 
reeord maintenance and control; rules to 
govern it and procedures for reporting 
must be fashioned. 

Even though the great majority of the 
states now have regulatory authorities, the 
choice for the situs in government of this 
responsibility varies greatly depending up- 
on each state's political and criminal jus- 
tice environment. A review of the legisla- 
tion indicates that, in most eases, one of 
three options has been used for the place- 
nent of regulatory authority: (1) the De- 
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partment of Public Safety, (2) the Office 
of the Attorney General, or (3) an Indepen- 
dent Regulatory Board. A general descvi_- 
tion and comparison of these approa.:..¢. 
may be useful. 


Department of Public Safety 


Many states have created a department 
of public safety within the executive 
branch with responsibility for a wide range 
of funetions, commonly including fire, law 
enforcement and corrections. The judici- 
ary usually is not included within this exec- 
utive department, but may cooperate with 
it through a liaison or advisory board. In 
States with such an arrangement the 
department frequently is given management 
responsibility for criminal justice informa- 
tion. Rule-making authority for privacy 
and security compliance and information 
system management and operation may 
rest with the public safety director or 
commissioner, or may be vested in an ad- 
visory or regulatory board within the de- 
partment. The day-to-day responsibility 
for system operation is usually vested in an 
information system manager and is a func- 
tion separate from policy formulation. 

Effeetive liaison with the judiciary to 
assure its participation in disposition re- 
porting and information flow may be more 
difficult to achieve when the executive 
department manages the information sys- 
tem. Major gaps in information control 
will result unless the judiciary is a full 
participant and observes prescribed pro- 
cedures. One device for achieving this 
participation is for representatives of the 
judiciary to participate in the formulation 
of an overall information management pol- 
icy acceptable to the courts. When regula- 
tions or orders governing executive agen- 
cies are promulgated, compatible court 
rules ean be issued by the state's chief 
justice or judicial council. 

The department of public safety usually 
exercises control over most executive 
branch criminal justice information § sys- 
tems. Thus, sensitive information housed 
in state law enforcement agencies, correc- 
tional agencies and record repositories can 


be treated with uniform rules of confi- 
dentiality and security. Also this structure 
and its policies, because of its operational 
nature, has credibility and exercises a cer- 
tain degree of control with regard to the 
information practices of local criminal jus- 
tice agencies. 


The Attorney General 


In a number of states, the Office of the 
Attorney General has been given responsi- 
bility for the development of policy regu- 
lating criminal justice information. The 
effectiveness of this arrangement depends 
upon the attorney general's relationship 
with the criminal justice community, since 
a close working relationship between oper- 
ating agencies and the regulatory authority 
helps to assure acceptance of rules. In this 
role the attorney general prescribes regu- 
lations and interprets the law to resolve 
disputes involving record subjects or third 
party requestors. The attorney general 
may even enforce information system reg- 
ulations by prosecuting criminal actions, 
thus combining in one place a broad range 
of responsibilities for making and oversee- 
ing criminal justice information policy. 
However, some states view this as an un- 
satisfactory arrangement for the reason 
that it can be awkward for the attorney 
general to promulgate regulations, inter- 
pret compliance and prosecute violations. 
In addition, because the attorney general's 
office often does not have authority over 
ali aspects of state criminal justice infor- 
mation funetions, its scope of control of 
Statewide information policy may be 
limited. 


Independent Regulatory Boards 


Another option is to establish an inde- 
pendent bureaucratic entity to formulate 
policy and rules for the criminal justice 
information system. The operational man- 
agement of the system may be vested in 
the state police, or elsewhere. The board 
may or may not perform the function of 
"ombudsman," as discussed earlier, and is 
thus to be distinguished from a privacy and 
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security council which may be dedicated 
solely to such a task. 

A few states have privacy boards that 
have responsibility for all state informa- 
tion systems, not just those for criminal 
justice. This may be the case when the 
state has a strong open records law which 
must be observed in the interest of indi- 
vidual privacy. 


Review and Challenge 


This part considers the right of a record 
subject to examine his record and to re- 
quest the amendment or removal of in- 
formation deemed inaccurate, irrelevant or 
stale. A right to review and challenge a 
record is consistent with fairness, for it 
seen.s equitable that an individual be able 
to see information used to make decisions 
affecting him. This basie right is found in 
many different areas of privacy law, in- 
cluding the Privacy Act of 1974 and the 
Federal Regulations. 

In addition, an essential requirement 
for any recordkeep 1g system, without re- 
gard to matters of privacy, is that infor- 
mation be complete and accurate. Review 
by the data subject can help to achieve 
accuracy since he is in a good position to 
know whether the record adequately re- 
fleets his criminal history. 

In states that have adopted review and 
challenge provisions, an exception usually 
is made for intelligence and investigative 
information. This is consistent with the 
Federal Regulations which do not require 
that the data subject have access to such 
information. Review rights under the reg- 
ulations are limited to information con- 
cerning arrest, disposition, sentence and 
post-sentene? history. 

The difference between review and 
challenge snould be emphasized. Simply 
because a state permits a data subject to 
review his record does not mean that chal- 
lenges are permitted in the event error is 
claimed. Sound policy, however, would 
appear to dictate that if a record subject 
can review his record, there also should be 
a procedure for correcting erroneous infor- 
mation. 


The technique of review and challenge 
probably is the most pervasive privacy pro- 
tection procedure in effect nationally to- 
day. Even in states with no legislation or 
regulation providing for review and chal- 
lenge, the privilege is apparently available 
through informal practice, since LEAA has 
received written assurances from every 
state that review and challenge practices 
are in place. The number of states identi- 
fied through this survey which provide the 
individual with a right to inspvet his record 
has increased to 43 (81% of the states). 
The number of states specifically providing 
the individual with a right to challenge his 
record is 35 (66%). It may be that some 
states which have not formally created a 
substantive right of challenge informally 
observe a policy of correction. Neverthe- 
less, the right to challenge lags behind the 
right to inspect. This may reflect a fear in 
many states that the burden of a challenge 
procedure would be beyond their resources. 
However, those states allowing challenge 
have not reported a significant burden on 
the criminal justice system from the exer- 
cise of the right. 

Every state with a challenge procedure 
provides for administrative review in case 
of disagreement. This administrative 
appeal generally goes first to the highest 
official in the ageney, and then on to the 
state regulatory authority or some other 
designated official or agency. In this sur- 
vey a total of 18 states (34%) were found 
to provide for judicial review if the results 
of the administrative review are not satis- 
factory to the record subject. In the 
absence of statutory provisions specifically 
authorizing judicial review, many state 
courts would be likely to provide for 'e- 
view under their general equitable powers. 


Aecess and Dissemination 


One of the most critical parts of any 
criminal justice information policy is the 
matter of access to criminal records by 
third parties--individuals or agencies other 
than the criminal justice agency holding 
the records or the record subjects. Third 
party disclosures may be to other criminal 
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justice agencies, government non-criminal 
justice agencies or to the general public, 
including the media and private employers. 

The Federal Regulations do not directly 
impose restrictions on access to criminal 
records. Conviction records (where the 
accused is found guilty or pleads guilty) are 
expressly permitted to be freely dissemi- 
nated. Non-conviction records (arrest in- 
formation if no disposition has been report- 
ed after a year and the case is not still 
actively pending, and dispositions favorable 
to the accused) are affected by the regula- 
tions, but only to the extent that dissemi- 
nation policy must be in accordance with 
state law, executive order or court rule. 
Thus, each state is left free to determine 
its own scheme of dissemination by legisla- 
tion or other official action. 


Freedom of Information Laws 


The 1981 survey found that fifty-two 
states (98%) now have freedom of informa- 
tion acts (FOIA) or public record laws 
(some states have both) that declare gov- 
ernment records to be open and available 
for public access and_ inspection. In 
twenty-two of these states, criminal jus- 
tice records (or at least some types of 
criminal records) are exempt from the pub- 
lie disclosure requirement. The language 
of the exemptions varies widely: some- 
times it refers specifically to criminal jus- 
tice information or to law enforcement 
agencies or purposes, at other times to 
specifie agencies or to specific information 
uses. In addition to the specific exemp- 
tions, other state FOIA or open record laws 
have general exemption language that can 
be construed to cover criminal records. A 
common form of such an exemption (found 
in a majority of state FOIA laws) relates to 
records "required to be kept confidential" 
by federal or state law or regulation. The 
Department of Justice regulations have 
been interpreted by some state officials to 
remove criminal history records from pub- 
lie availability under such an exemption. 
Clearly, where other state law, such as a 
comprehensive criminal history record 
Statute, declares certain records to be con- 


fidential, the FOIA exemption would be 
Satisfied. Still another frequent form of 
exemption relates to records where dis- 
closure would constitute a "clearly un- 
warranted invasion of privacy." Thirteen 
state FOIA acts include this kind of ex- 
emption, which has been construed in some 
states to cover criminal records. 

Thus, freedom of information acts do 
not necessarily render all criminal records 
public. The important point is that where 
such laws exist, care must be taken to 
assure that the state's criminal record dis- 
closure policy is consistent with the open 
record law rather than conflicting. Where 
the criminal record policy is embodied in 
State law, the law generally will be con- 
sidered to override the FOIA law or to 
bring criminal records within an exemp- 
tion. The same is generally true where the 
criminal record policy is embodied in exec- 
utive orders or in statewide regulations. 
However, in some of these cases, the rela- 
tionship between the criminal history pol- 
icy and the FOIA law may be ambiguous 
and may cause confusion and misunder- 
standing unless the policy is carefully 
drafted and publicized. 


State Policies on Dissemination 


For the 1978 Compendium and the 1979 
Supplement, state laws relating to criminal 
record dissemination were grouped under 
one classification category. For this 1981 
Supplement, dissemination laws and regu- 
lations have been classified into subcate- 
gories so as to permit analysis of national 
dissemination trends according to record 
types and types of recipients. The subcat- 
egories relate to (1) conviction informa- 
tion, (2) non-convietion information, and 
(3) arrest information, and to three types 
of recipients--(1) criminal justice agen- 
cies, (2) government non-criminal justice 
agencies, and (3) the private sector (inelud- 
ing the media, employers, credit agencies 
and the iike). The individual state sum- 
mary tables in Section 2 indicate for each 
type of information and each type of recip- 
ient whether disclosure is authorized or 
prohibited by law. It should be noted that 
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a state's actual disclosure policy may dif- 
fer from the classification of its laws, 
since the policy in effect may be more or 
less stringent than the law requires. 

The table on page 48 shows the cumu- 
lative totals of each of the dissemination 
subcategories. Not surprisingly, the table 
shows that all types of criminal history 
records are freely disclosed in virtually 
every state for purposes related to the 
administration of criminal justice. Fifty- 
one states (96%) expressly authorize the 
dissemination of conviction records to 
criminal justice agencies and 49 states 
(92%) authorize the dissemination of non- 
conviction and arrest records to criminal 
justice agencies. Further, no state law 
expressly prohibits the dissemination of 
any kind of criminal record within the 
criminal justice community. It should be 
noted that private investigators or private 
security organizations are generally not 
accorded the same access rights as public 
criminal justice agencies; rather, they 
usually are held to have no greater rights 
than the general public unless special 
allowances are made by statute or regula- 
tion. 

It is customary for state law to author- 
ize the disclosure of criminal history infor- 
mation to a variety of non-criminal justice 
governmental agencies for employment 
purposes and other purposes, even though 
private sector access for such purposes 
may not be authorized. The 1977 Analysis 
cited this prevailing policy and discussed in 
detail the reasons for allowing government 
access, including record checks of appli- 
eants for jobs involving national security or 
officials in high public offices. The survey 
revealed that 43 states (81%) authorize the 
disclosure of conviction information to 
government non-criminal justice agencies, 
35 states (66%) authorize the disclosure of 
non-conviction information to such agen- 
cies and 37 (70%) authorize the disclosure 
of arrest information to such agencies. On 
the other hand, relatively few states pro- 
hibit the release of criminal records to 
government non-criminal justice agencies. 
Four states prohibit the disclosure of con- 
vietion records, ten states prohibit the 


SUMMARY OF STATE STATUTES 
AND REGULATIONS ON 
DISSEMINATION OF CRIMINAL HISTORY RECORDS 


umber tates That: 
Authorize | Prohibit 

Type of Recipient Record Type Access Access | 

Criminal Justice Agencies Conviction 51 0 
(For Employment and Non-conviction 49 0 
Administration of Arrest 49 0 
Criminal Justice) 

Government Non-Criminal Conviction 43 4 

Justice Agencies Non-conviction 35 10 
(Including Public Arrest 37 8 
Employment and 
Licensing) 

— 

Private Sector Conviction 32 7 
(Including Media, Non-conviction 25 14 
Employers, Credit Arrest 27 12 
Agencies, Private 
Investigators) 
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BEST DOCUMENT AVAILABLE 


disclosure of non-conviction records. and 
eight states prohibit the disclosure of 
arrest information to government non- 
criminal justice agencies. 

With very few exceptions, the states 
are much more restrictive in their dissem- 
ination policies toward private sector 
agencies and individuals, particularly with 
respect to non-conviction records and open 
arrest records. The laws of 32 states (60%) 
may be construed as at horizing the dis- 
closure of conviction records to private 
persons. On the other hand, seven states 
prohibit the disclosure of even these less 
sensitive records to the private sector. 
With respect to other types of data, re- 
strictions are even more common. Less 
than half of the state laws (25) specifically 
authorize the dissemination of non-convic- 
tion records for private purposes and 27 
(51%) authorize the disclosure of arrest 
records. However, 14 states (26%) prohibit 
the disclosure of non-conviction records to 
the private sector and 12 states (23%) 
prohibit the disclosure of arrest records to 
private persons. 

With respect to the above tabulations, 
several points should be borne in mind. 
First, only seven states prohibit the disclo- 
sure of all types of records to the private 
sector; in all of the other states, presum- 
ably at least conviction records are avail- 
able, although they may not be specifically 
authorized. Second, even though a state 
law may authorize the disclosure of certain 
types of records for private purposes, ac- 
tual practice in particular criminal justice 
agencies may be to_ withhold’ them. 
Finally, even though a state's law may not 
specifically authorize the public disclosure 
of certain types of records, actual practice 
in particular criminal justice agencies may 
be to disclose them unless disclosure is 
expressly prohibited. In summary, there 
are a large number of states in which the 
publie disclosure of at least some types of 
criminal records is neither authorized nor 
prohibited. Whether or not these records 
ean be accessed for private purposes will 
Cepend upon factors other than state law, 
such as local law, local ageney policy or 
the impact of the state's public record or 
freedom of information law. 
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Intelligence and Investigative Information 


It is noteworthy that in contrast to the 
attention given to criminal history records 
by the states, relatively few states have 
undertaken to regulate the collection or 
dissemination of intelligence information. 
Only 13 states (25%) restrict the collection 
of intelligence information and 19 (36%) 
regulate the dissemination of intelligence 
information. This inactivity no doubt re- 
flects a legislative reluctance to regulate 
by statute this type of sensitive informa- 
tion. However, even without explicit limi- 
tations on intelligence information, the 
standard operating procedure in most juris- 
dictions is to carefully guard such data and 
to disseminate it only to law enforcement 
personnel, In some instances, intelligence 
information is not permitted to be kept in 
automated data systems and frequently it 
is not permitted to be disseminated outside 
of the agency which compiled it. 

Florida recently enacted legislation ex- 
empting a variety of criminal justice infor- 
mation from its public records law. Intelli- 
gence and investigative information is so 
excluded. (Other information exempted is 
that which reveals informants, surveillance 
techniques, undercover personnel, victims 
of sexual assault or child abuse, the assets 
of a victim of crime, and the name and 
address of law enforcement personnel.) 
Such exemptions are common in other 
state public record laws. 


Purging or Sealing 


Classifying a statute as "purge" or 
"seal" can be difficult when different 
words are used to limit or close access to 
information: e.g., remove, erase, close, 
expunge, destroy. For purposes of the 
Compendium series, statutes or regulations 
that provide for the physical destruction of 
records or their retur:, to the record sub- 
ject have been classified as purging pro- 
visions. ‘valing has been considered to 
mean the removal of records from active 
files. However, in some eases, a record 
may be removed from a central repository 
while original operating agency files are 
left intact. In other cases, information in 


central or local repositories that has been 
"purged" by court order may yet be avail- 
able in the public court record. 

The survey and research revealed that 
35 states (66%) provide for the purging of 
non-conviction information. Sealing of 
non-conviction information is provided for 
in 20 states (38%). For conviction data, 24 
States (45%) provide for purging while 22 
states (41%) have provisions for sealing 
such information. (Most states provide for 
the confidentiality of juvenile justice rec- 
ords, but that subject is beyond the scope 
of this survey.) 

Coneerning the rights of the record 
subject, 27 states provide that sealing or 
purging shall remove the disqualifications 
attendant upon conviction for a crime 
(right to vote or employment). Twenty- 
two states specifically authorize the rec- 
ord subject to deny the existence of an 
arrest or conviction subsequently purged or 
sealed. 


Local Agencies and State Regulations 


Uniformity is lacking as to whether 
laws and regulations applicable to the cen- 
tral repository and state agencies also con- 
trol local criminal justice agencies. Some 
States regulate only the state agencies, 
considering it impractical to impose infor- 
mation management requirements on small 
criminal justice units. On the other hand, 
if local departments may disclose informa- 
tion restricted in state agencies, state laws 
may be circumvented. For this reason, 
nineteen states include local agencies 
within the purview of the state legislation 
or regulations.* As information systems 
continue to be improved and automated, it 
is probable that local agencies will be 
subjected to information regulations to the 
same extent as state agencies. 


*Alabama, Alaska, California, Colorado, 
Connecticut, Florida, Hawaii, Kentucky, 
Louisiana, Maine, Maryland, Massachu- 
setts, Viontana, Nebraska, Nevada, Penn- 
sylvania, the Virgin Islands, Virginia and 
Washington. 
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Record Quality and Audit 


Accuracy of information is frequently 
identified as one of the most important 
aspects of "information privacy." When 
information is used to make decisions that 
affect individuals, and when that informa- 
tion is as sensitive as that contained in 
criminal justice records, good management 
requires that the information be complete 
and accurate. Forty-nine states (92%) 
have promulgated laws or regulations con- 
taining specific requirements for accuracy 
and completeness of records. This repre- 
sents an increase of eight states over the 
number in 1977, and a significant increase 
from the 14 states (26%) that had such 
requirements in 1974. Some of these laws 
deal substantively with record accuracy, 
through such requirements as procedures to 
insure the accurate recording of informa- 
tion and ongoing systematic procedures to 
detect and correct errors. Other laws deal 
with such matters as disposition reporting, 
qury before dissemination, audits and 
transaction logs. 


Disposition Reporting 


A central repository increases the like- 
lihood of complete and accurate criminal 
history information. This approach 
assumes the existence of a disposition re- 
porting system and the cooperation of 
criminal justice agencies reporting from 
the regional or local level. 

The Federal Regulations require that, if 
a state has a central repository, disposi- 
tions of criminal charges must be reported 
to the repository within 90 days. Other 
agencies must report and record disposi- 
tions as promptly as feasible. Given the 
variety of participants and activities in- 
volved in the process after arrest (e.g., 
discretion to select charges, preliminary 
hearings, diversion, trial continuances, sen- 
tencing, appeals, performance under proba- 
tion or parole, release from the system), 
most states have experienced difficulty in 
fashioning a workable disposition reporting 
process. In spite of these difficulties, the 
development of improved practices and 


procedures designed to support a more 
complete and accurate data base con- 
tinues. The survey found that 46 states 
(87%) have some statutory provision re- 
quiring the reporting of dispositions, al- 
though not all of them set out reporting 
deadlines and relatively few of these sta- 
tutes contain sanctions to make them man- 
datory. 


Query Before Dissemination 


In addition to complete and timely re- 
porting of dispositions, another key pro- 
cedure to maintaining accurate records is 
for local criminal justice agencies to query 
the central repository before permitting 
access or dissemination of their records. 
The Federal Regulations require a query 
whenever the state has designated a cen- 
tral repository, except in those instances 
where time prohibits. A central reposi- 
tory, procedures for disposition reporting, 
and a query to the CSR prior to dissemina- 
tion are the essential techniques for record 
accuracy and completeness. 


Audits 


The Regulations require that each state 
have an audit program to monitor compli- 
ance with information system require- 
ments. The purpose of the audit is to 
assure that the laws are being observed, 
that information is accurate and complete 
and that dissemination restrictions are 
honored. With respect to the conduct of 
audits, two basie policy approaches are 
evident. Audits may be performed by 
personnel of the agency which controls the 
records (the central state repository), or 
the audit may be performed by persons 
outside the controlling agency. An advan- 
tage of the former is that the audit would 
be less costly: it would be performed by 
personnel most familiar with the records 
systems, and cooperation would be en- 
hanced through previous relationships. The 
principal advantage of using an outside 
auditor is that the review would be con- 
ducted in an independent and objective 
fashion, at least in the eyes of the public. 


The Regulations call for two types of 
audit: (i) an audit of the central state 
repository; and (2) audits of other local and 
state agencies providing information to the 
repository. Audits of local agencies are 
commonly conducted by central state re- 
pository personnel. The audit of the repos- 
itory, however, is subject to varying 
approaches. Audit choices may range from 
the repository itself, a parent state agency 
(e.g., a division of the department of public 
safety), an associated criminal justice 
ageney (e.g., the SPA), a sister state 
agency (e.g., office of finance or budget), 
or a private outside evaluator. The state 
choice may vary according to cost, feasi- 
bility, experience or political climate. 

Many states continue to develop an 
audit policy approach. The survey found 
that 25 states (47%) have an audit provi- 
sion in their statutes or regulations. The 
prevailing approach appears to be an 
annual audit of the central state repository 
and periodic random audits of contributing 
state agencies. Local criminal justice 
agencies in the state are usually so numer- 
ous that regular scheduled audits of all of 
these agencies are, generally, beyond the 
resources of the state repository. Accord- 
ingly, some scheme for local audits must 
be developed, often based upon a random 
sampling approach. Adequate budget re- 
sources for auditing staff appears to be a 
major concern among record systems ad- 
ministrators. 


Transaction Logs 


An especially effective auditing tool is 
the transaction log--the record of activity 
with respect to disclosures from any file. 
At present, 29 states (55%) specifically 
require transaction logs, a significant in- 
crease over the 11 (22%) reported in 1977, 
and the 6 (12%) in 1974. In addition to 
facilitating audit, transaction logs serve 
the mission of record quality by providing a 
means of notifying and correcting inaccur- 
ate information disseminated to third par- 
ties. The "life" oi the transaction log in 
many states ranges from one to three years 
and, where some degree of automation 


exists, the process is computerized. 


Security 


In addition to monitoring and reporting 
record access, an audit may review the 
information system's security--the 
methods of protecting data from unauthor- 
ized loss, alteration or dissemination. A 
total of 32 states--almost 60%--mandate 
security programs. Many states have de- 
tailed security requirements and separate 
provisions for manual and automated sys- 
tems. Twenty-four states (45%) provide 
for physical security of buildings and 
equipment against fire, flood and other 
hazards. Twenty-one states (39%) provide 
for security of computers and other au.o- 
mated processing equipment. Twenty-five 
States specifically require that the em- 
ployees responsible for information main- 
tenance be carefully screened for the job 


assignment and receive proper training. To 
evaluate the level of compliance with 
these laws, audit procedures may also 
serve to verify employee selection and 
training. 


Penalties and Remedies 


If an audit discloses that personnel or 
agencies habitually fail to carry out their 
responsibilities, sanctions must be avail- 
able to induce compliance with state laws 
or regulations. In this respect, 39 states 
(four more than in 1977) provide criminal 
penalties for intentional violation of crim- 
inal history regulations. Thirty-three 
states provide civil remedies or penalties. 
Civil penalties may include the reassign- 
ment or termination of personnel who will- 
fully violate laws or regulations, while 
criminal penalties include fines or impri- 
sonment. 


Section 4 


ACCESS FOR RESEARCH AND STATISTICAL PURPOSES 


When criminal history information not 
identifiable to particular persons is dis- 
closed for research or statistical purposes, 
privacy and confidentiality cannot be im- 
paired. The Federal Regulations recognize 
this and provide that such purely statistical 
information is excluded from coverage. 

However, members of the academic and 
research community make persuasive ar- 
guments for the need to obiain criminal 
history information which is referenced to 
identifiable individuals. The researcher 
may wish to pull together data from 
several sources concerning a particular in- 
dividual and must be able to use personal 
identifiers to do so. He may also wish to 
track a particular individual's criminal jus- 
tice system contacts over a period of time 
and will need identifiable information to do 
so. Such research often is useful to the 
administration of criminal justice in the 
study of the effectiveness of particular 
operations or activities or the development 
of more effective approaches to criminal 
justice responsibilities. The Regulations 
recognize this usefulness and provide that 
agencies covered by the regulations may, 
but are not required to, disclose identifi- 
able criminal history information for re- 
search or statistical purposes. Such dis- 
closure is permitted regardless of whether 
or not the proposed research or statistical 
activity is supported by JSIA funds. 

The Department of Justice (DOJ) has 
issued additional regulations covering the 
confidentiality of research and statistical 
data gathered in the course of JS! 4-funded 
projects. These regulations (28 CFR Part 
22) cover, among other things, authorized 
uses and transfers of research and statis- 
tical data, subject notification require- 
ments, final data disposition requirements 
and data security requirements. They also 


provide that the data shall be immune from 
legal process and may not be introduced in 
a judicial proceeding without the consent 
of the data subject. 


These requirements 


apply only where the project or activity for 
which the research or statistical data is 
gathered is JSIA funded, and they apply 
only to the data gathered, not to the 
agency records from which the data is 
extracted. 

This analysis concerns only the privacy 
and security regulations (28 CFR Part 20), 
not the confidentiality regulations de- 
scribed in the previous peragraph. BJS has 
published a pamphlet explaining the confi- 
dentiality regulations ("Confidentiality of 
Research and Statistical Data," LEAA, 
U.S. Department of Justice). 


Requirements of the Regulations 


As noted, the privacy and security reg- 
ulations authorize, but do not require, the 
disclosure of criminal history records (in- 
cluding non-conviction information) for re- 
search or statistical purposes. Where in- 
formation identifiable to particular indi- 
viduals is released for such purposes, an 
agreement insuring confidentiality must be 
entered into between the criminal justice 
agency and the recipient. The agreement 
must: 


1. specifically authorize access to the 
data; 


2. limit the use of the data to re- 
search, evaluative or statistical pur- 
noses; 


3. insure the confidentiality and secur- 
ity of the data; and 


4. provide sanctions for violations. 


The regulations do not specifically re- 
quire that the agreement be in writing, but 
BJS has strongly encouraged written agree- 
ments. The regulations also do not provide 
for a charge to be made by the criminal 
justice agency for the cost of preducing 


the information and do not expressly 
authorize or prohibit redissemination by 
the recipient for further research purposes. 
However, BJS has said that reasonable 
charges are permissible and that further 
dissemination for research or statistical 
purposes is permissible if a written confi- 
dentiality agreement is secured from the 
new recipient.* 


Response of the States 


The results of the 1981 survey indicate 
that 20 states specifically provide by sta- 
tute or regulation for the release of crimi- 
nal history information for research or 
Statistical purposes.** The influence of the 
JSIA regulations is evident, since the 
majority of these states use statutory 
language essentially identical to that of 
the regulations.*** 

Those that depart from the language of 
the regulations generally add requirements 
or restrictions not expressly stated in the 
regulations. For example, several states 
add requirements related to the qualifies- 
tions of researchers or the type of resear «11 
that may qualify for disclosure. The 
Alaska statute permits disclosure to "quali- 
fied" persons for research "related to law 
enforcement," and the implementing regu- 
lations provide that the research program 
must be approved by the Governor's Com- 
mission on the Administration of Justice. 
The California statute provides that identi- 


*Privacy and Security of Criminal Justice 
Information: A Guide to Research and 
Statistical Use, BJS, 1981. 


** Alaska, California, Connecticut, Florida, 
Hawaii, lowa, Vaine, Maryland, Massachu- 
setts, Minnesota, Viontana, Nevade, New 
Hampshire, New \Mexieo, North Carolina, 
Oregon, Puerto Rico, Utah, Virginia, Wash- 
ington. 


*** | anguage essentially identical to the reg- 
ulations is found in the statutes of Connec- 
ticut, Hawaii, Maine, Maryland, Massachu- 
setts, Montana, Nevada, New Hampsnire, 


Utah, Virginia and Washington. 


fiable data may be released for research 
purposes only to a "public agency or bona 
fide research body immediately concerned 
with the prevention or control of crime, 
the quality of criminal justice, or the cus- 
tody or correction of offenders." New 
Mexico's statute permits dissemination of 
non-conviction data for research purposes 
only to "personnel assigned to com «actual 
research for a state or federally ap, wed 
criminal justice project." Finally, Oreg.1's 
regulations permit information to be made 
available only to "qualified persons for 
research and evaluation related to criminal 
justice activity." 

All of the 20 states provide for the 
execution of confidentiality and nondisclo- 
sure agreements conforming essentially to 
the requirements of the regulations. How- 
ever, several states include additional re- 
quirements. A common additional provi- 
sion is one giving the criminal justice 
agency (or some commission or board) the 
authority to monitor the progress of the 
research to ensure that the nondisclosure 
agreement is complied with and to termi- 
nate access if violations are discovered. 
Alaska requires researchers to post a $500 
bond upon the signing of the nondisclosure 
agreement. Washington's statute provides 
that the nondisclosure agreement must 
contain provisions giving notice that dis- 
semination and use of the released data is 
subject to state and federal laws and regu- 
lations and that these laws and regulations 
"shall be cited with express reference to 
the penalties provided for a_ violation 
thereof.” 

Finally, several states inelude provi- 
sions limiting the publication of data or 
reports generated from the research. For 
example, Alaska and North Carolina pro- 
vide that the criminal justice agency re- 
leasing the records may examine and verily 


the accuracy of all data or report: gener 
ated from the research and may prohibit 
the publication of erroneous data. Cali- 
fornia's statute provides that reports or 
publications derived from disclosed records 
may not identify specifie individuals. Con 
necticut's statute provides that published 
reports may not identify individual subjects 


without their prior written consent. 

Several points should be kept in mind 
concerning the availability of criminal his- 
tory records for research and statistical 
purposes, First, the Federal Regulations 
do not apply to the dissemination of con- 
viction records and, as noted in Section 3, 
32 states authorize the dissemination of 
conviction records to private non-criminal 
justice recipients and only seven states 
expressly prohibit the disclosure of convic- 
tion records to the private sector. Thus, 
conviction records should be obtainable for 
research purposes under the laws of the 
great majority of the states. Second, even 
with respect to non-conviction records (in- 
cluding open arrest records), researchers 
may be able to obtain such records under 
the laws of states other than the 20 states 
that specifically authorize access, since 
researchers presumably are entitled to 
access rights as private individuals. Only 
14 states expressly prohibit the dissemina- 
tion of non-conviection records to the pri- 
vate sector and only 12 states expressly 
prohibit the disclosure of arrest records to 
private persons. To the extent that re- 
searchers can be grouped with other types 
of non-governmental, non-criminal justice 
recipients under state laws, they may be 
entitled to access to non-conviction rec- 
ords and arrest records in a number of 
states that do not expressly authorize re- 
searcher access, but do not prohibit it 
either. For example, New York permits 
researcher access to the records of its 
central state repository although such 
access is not expressly authorized |vy law. 
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Finally, state laws may not in all cases 
be conclusive on the issue of researcher 
access to criminal records at the local 
agency level, since most state laws on 
criminal records apply only to state crim- 
inal justice agencies or state-generated 
criminal records. As noted above in the 
discussion of state dissemination laws, only 
nineteen of the states have statutes that 
apply to local agency dissemination poli- 
cies, Local agencies in other states may 
have dissemination policies at variance 
with state law; thus, researcher access 
may be permitted by local agencies in 
states other than the 20 states that ex- 
pressly authorize researcher access by 
state law. Of course, this distinct. n cuts 
both ways. Eight of the state laws that 
expressly authorize researcher access do 
not apply to local criminal justice agency 
dissemination policies.* Local agencies in 
these states may or may not permit 
researcher access. Although other surveys 
have shown that local agencies tend to 
follow the lead of the states with respect 
to criminal record policies, particularly in 
those states with comprehensive laws, an 
analysis of local agency policy is beyond 
the scope of this document. Suffice it to 
say that the question of researcher access 
to criminal records may depend more on 
local agency policy than on state law. 


*lowa, Minnesota, New Hampshire, New 
Mexico, North Carolina, Oregon, Puerto 
Rico and Utah. 
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Section 5 
STATUTES AND REGULATIONS 


This section of the Supplement sets 
forth the actual text of the state laws and 
implementing agency regulations enacted 
or amended since 1979. It is the purpose of 
this collection to make available to the 
researcher the variety of approaches and 
alternatives taken by the states in regard 


to their criminal history information prac- 
tices. However, the reader is cautioned 
that this effort is current through July, 
1981, and thus further review of a particu- 
lar state's legislation may be appropriate 
to include the most recent enactments. 
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BEST DOCUMENT AVAILABLE 


State Regulatory Authority 


41-9-591 


Citation 


41 -9-594 
Privacy and Security Council 41-9594 x 
Dissemination Regulations Reg. 003 
41-9-639 x 
Conviction Inform 41-9-642 x 
3.10 Authorizes to Criminal Justice Agencies | 41-9-621(6) X 
3,11 Authorizes to Govt. Non-Criminal 
Justice Agencies 41-9-642 x 
3,12 Authorizes to Private Sector 1-9-6462 x 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction | 
3.20 Authorizes to Criminal Justice Agencies | 41-9-621 X 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22. Authorizes to Private Sector 
3.23. = Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 41-9-639 x 
3.25 Prohibits to Private Sector 41-9-639 x 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 4!-9-62! x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 41-9-642 x 
3.32 Authorizes to Private Sector 41-9-642 x 
3.33 ~=Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
Inspection 
4.1 Right to Inspect Onl 41-9-621 X 
en an : 41-9-643 X 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obtain Copy 
Right to Challenge 41-9-64 5 x 
Judicial Review of Challenged Information 41-9-645 X 
Purging Non-Conviction Information 41-9-625 x 


Purging Conviction Information 
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BEST DOCUMENT AVAILABLE 


9, Sealing Non-Conviction Information 
10, Sealing Conviction Information 
Ll, Removal of Disqualifications 
12, Right to State Non-Existence of Record 
13, Research Access Reg. 003 X 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 41-9-622 
41-9-648 Xx 
14.2 Auditing Requirements 
14.3 Other Accuracy/Completeness 41-9-622 
Requirements 
15. Dedication 
16. Civil Remedies 
41-9-600 
17. Criminal Penalties 46-12-42 
18 Public Records 36-12-40 
19, Separation of Files 
20. Regulation of Intelligence Collection 41-9-639 
21. Regulation of Intelligence Dissemination 41-9-641 
41 -9-594 
22. Security 41-9-621(9) 
22.1 Physical (Building) Security Reg. 005 X 
22.2. Administrative Security Reg. 004 X 
22.3. Computer Security Reg. 005 X | 
| 41-9-640 | | 
23. Transaction Logs | 
| | 
24. Training Employees | | | 
| | | 
25. Listing of Information Systems L 
26. FOIA (Including C31) | | 
| if 
27. FOIA (Excluding CJ) } 
41-9. x 
28. Central State Repository 7 — 
60 


§ 15-19-7. Effect of determination; records not open to public inspection; 
exception, 


(a) No determination made under the provisions of this chapter shall 
disqualify any youth for public fice or public employment, operate as a 
forfeiture of any right or privilege or make him ineligible to receive any license 
granted by public authority, and such determination shall not be deemed a 
conviction of crime; provided, however, that if he is subsequently convicted of 
crime, the prior adjudication as youthful offender shall be considered. 

(b) The fingerprints and photographs and other records of a person adjudged 
a youthful offender shall not be open to public inspection; provided, however, 
that the court may, in its discretion, permit the inspection of papers or records. 
(Acts 1971, 8rd Ex. Sess., No. 335, p. 4622, § 6.) 


In general, — The Youthful Offender Act is confidentiality in the proceedings and in the 
intended to extricate persons below 21 years of availability of the offender's records with regard 
age from the harshness of criminal prosecution _to the -_e— The introduction of 7 —~ 
and conviction. It is designed to provide them into such proceedings would destroy any 


with the benefits of an informal, confidential 
rehabilitative system. Raines v. State, 294 Ala. 
360, 317 So, 2d 559 (1975). 

The Alabama Youthful Offender Act was 
conceived for the purpose of protecting those 
who fall within its ambit from the stigma and 
practical consequences of a conviction for a 


confidentiality with which the act attempts to 
clothe the proceedings and the youthful 
offender's record. As a practical matter, the 
provision that youthful offenders be tried “at 
court sessions separate from those for adults 
charged with crime” would become virtually 
impossible to carry out. Raines v. State, 294 Ala. 


crime. Accordingly, the act provides for 360, 317 So. 2d 559 (1975). 
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DEST COCUMENT AVAILABLE 


BLANK PASE 


6X 


BAG Rie 
Category Citation 
State Regulatory Authority 12.62.010 x 
Privacy and Security Council 
Dissemination Regulations 
Conviction Informati Reg. 6AAC, 60.060 . 
3.10 Authorizes to Criminal Justice Agencies | 12.62.030(a) x 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 12.62.030(a) X 
3.15 Prohibits to Private Sector 12.62.030(a) X 
N viction Ing Reg. 6AAC, 60.060 x 
3.20 Authorizes to Criminal Justice Agencies | 17.62.030(a) X 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 12.62.030(a) X 
3.25 Prohibits to Private Sector 12.62.030(a) X 
Arrest Information 
Reg. 6AAC, 60.060 x 
3.30 Authorizes to Criminal Justice Agencies 12.62.030(a) Xx 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 12.62.030(a) 7 
3.35 Prohibits to Private Sector 12.62.030(a) X 
Inspection 
4,1] Right to Inspect Only 
4.2 Right to Inspect and Take Notes 12.62.030(c) - 
4.3 Right to Inspect and Obtain Copy 
12.62.030(c) X 
Right to Challenge Reg. 6AAC, 60.080 X 
xX 
Judicial Review of Challenged Information 12.62.030(t) 
° x 
Purging Non-Conviction Information on a at ead X 
Purging Conviction Information 12.62.040(3) x 
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BEST DOCUMENT AVAILABLE 


RAE Sie 
Category Citation 
9, Sealing Non-Conviction Information Reg. 6AAC, 60,100 x 
10. Sealing Conviction Information Reg. 6AAC, 60,100 X 
11. Removal of Disqualifications 
12. Right to State Non-Existence of Record 
Reg. 6AAC, 60.090 x 
13, Research Access 12.62.030(b) X 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 
14.2 Auditing Requirements 
14.3 Other Accuracy/Completeness Reg. 6AAC, 60.020 x 
Requirements 12.62.040(2) X 
15. Dedication 12.62.0460 x 
16. Civil Remedies 12.62.060(a) . 
17, Criminal Penalties 12.62.060(b) x 
09.25.110 x 
18. Public Records 09.25.120 x 
19. Separation of Files Reg. 6AAC, 60.030 Xx 
12.62.010(b); 12.62.015 X X 
20. Regulation of Intelligence Collection Reg. 6AAC, 60.110 X 
12.62.010(b); 12.62.015 X X 
21. Regulation of Intelligence Dissemination Reg. 6AAC, 60.110 Xx 
22. Securi y 
22.1 Physical (Building) Security ry ~~ ellen H 
22.2 Administrative Security Reg. 6AAC, 60.040(2) X 
; Reg. 6AAC, 60.030,040 xX 
22.3 Computer Security 9 te anetah, 12.62 050 x 
Reg. 6AAC, 60.070 x 
23. Transaction Logs 12.62.030(d) x 
24. Training Employees | 
| 
25. Listing of Information Systems | 
] 
| 
26. FOIA (Including CJI) | 
27. FOIA (Excluding CJl) i 
| 
28. Central State Repository : 
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ALASKA 


Alaska Code 


Sec. 09.25.110. Inspection and copies of public records. Unless 
specifically provided otherwise the books, records, papers, files, 
accounts, writings, and transactions of all agencies and depart- 
ments are public records and are open to inspection by the public 
under reasonable rules during regular office hours. The public offi- 
cer having the custody of public records shall give on request and 
payment of costs a certified copy of the public record. (§ 3.22 ch 


101 SLA 1962) 


Cross references.—See Civ. R. J4- 
(b) (4). As to management and pres- 
ervation of public records, see AS 
40.21. 

It is “specifically provided other- 
wise” by AS 12.45.050.—With respect 
to the right of inspection and copying 
records under this section, it is “speci- 
fically provided otherwise,” so far as 


Stated in State v. Coon, 2 Alas. 
LJ. No. 1, p. 3 (Jan. 1964). 

ALR and C.J.S. refercnces.—Find- 
ing of draft board as evidence of 
physical condition of one registered, 
16 ALR 247, 

Admissibility of report of public 
officer or employee on cause of or 
responsibility for injury to person or 


police records are concerned, by the 
terms of AS 12.45.050, thus meeting 
the express exception to this section. 
Howard v. Jackson, 7 Alas. L.J. No. 3, 
Pp. 431 (March 12, 1969). 

Sec. 09.25.120. Inspection and copying of public records. Every 
person has a right to inspect a public writing or record in the 
state, including public writings and records in recorders’ offices 
except (1) records of vital statistics and adoption proceedings 
which shall be treated in the manner required by AS 18.50.010— 


18.50.380; (2) records pertaining to juveniles; (3) medical and 
related public health records; (4) records required to be kept con- 
fidential by a federal law or regulation or by state law. Every 
public officer having the custody of records not included in the 
exceptions shall permit the inspection, and give on demand and 
on payment of the legal fees therefor a certified copy of the 
writing or record, and the copy shall in all cases be evidence of 
the original. Recorders shall permit memoranda, transcripts, and 
copies of the public writings and records in their offices to be made 


by photography or otherwise for the purpose of examining titles 
to real estate described in the public writings and records, mak- 
ing abstracts of title or guaranteeing or insuring the titles of the 
real estate, or building and maintaining title and abstract plants; 
and shall furnish proper and reasonable facilities to persons hav- 
ing lawful occasion for access to the public writings and records 
for those purposes, subject to reasonable rules and regulations, 
in conformity to the direction of the court, as are necessary for 
the protection of the writings and records and to prevent inter- 
ference with the regular discharge of the duties of the recorders 
and their employees. (§ 3.23 ch 101 SLA 1962) 


Cross references.—See Civ. R. 44- 
(b)(4). As to management and pres- 


damage to property, 153 ALR 163. 
32 C.J.S. Evidence §§ 649 to 675. 


ervation of public records, see AS 
40.21. 


© prey POCUMENT AVAILABLE 


ALASKA 


Sec. 09.25.125. Enforcement: Injunctive relief. A person having 
custody or control of a public record who obstructs or attempts to 
obstruct, or a person not having custody or control who aids or abets 
another person in obstructing or attempting to obstruct, the inspection 
of a public record subject to inspection under AS 09.25.110 or 09.25.120 
may be enjoined by the superior court from obstructing, or attempting 
to obstruct, the inspection of public records subject to inspection under 
AS 09.25.110 or 09.25.120. (§ 1 ch 74 SLA 1975) 
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BRR ale 
Category Citation 
_—— eT 
1, State Regulatory Authorit 41-1750 x 
_— . 41-2203.A.3 x 
2. Privacy and Security Council 41-2203 x 
3. Dissemination Regulations 
Conviction Information 41-2204.6 X 
3.10 Authorizes to Criminal Justice Agencies | 41-1750.B.5 X 
3.11 Authorizes to Govt. Non-Criminal 41-1750.G X 
Justice Agencies 41-1750.B.7 x 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 41-2204.6 x 
3.20 Authorizes to Criminal Justice Agencies 41-1750.B.5 xX 
3.21 Authorizes to Govt. Non-Criminal 41-1750.G x 
Justice Agencies 41-1750.B.7 x 
3.22 Authorizes to Private Sector 
3.23. ~=Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 41-2204.6 x 
3.30 Authorizes to Criminal Justice Agencies | 41-1750.B.5 X 
3.31 Authorizes to Govt. Non-Criminal 41-1750.G Xx 
Justice Agencies 41-1750.B.7 x 
3.32 Authorizes to Private Sector 
3,33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3,35 Prohibits to Private Sector 
4, — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 41-1750.B.9 X 
e x 
5. Right to Challenge siti 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 
8. Purging Conviction Information 8-247 X 
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CEST DOCUMENT AVAILABLE 


Sealing Non-Conviction Information 13-8051 
t 
10. Sealing Conviction Infor nation 13-907 | x 
11. Removal of Disqualifications 13-905 through 912 | x 
12. Right to Stare Non-Existence of Record 
, . +. 
13. Research Access | 
14. Accuracy and Completeness | 
5 % 
14.1  Dispositian Reporting Requirements | &!-2205.8 OX 
$i-i75) 1 AL =e 
’ 7 +, 
14.2 Auditing Requirements Si 2205.A a 
14.3 Other \ccuracy/Compieteness | rn | 
Requirements | Reg. 13-1-02 |} x | 
15. Dedication | 
99-121.02 "ne 
16. Civil Remedies 13-#051.C | | x 
17. Criminal Penalties $1-1730.0 | % 
+ + 
18. Public Records ye 1a1.0 . | 
| | 
9. Separation of Files a oe 
pf | 
20. Regulation of Intelligence Collection | | | 
; | 
21. Regulation of Intelligence Dissemination 41-1750 | | x 
22. Security | 
22.1 Physical (Building) Security | | 
22.2 Administrative Security | 
22.3. Computer Security / | | 
T F 7 
23. Transaction Logs |} 
24. Training Employees | 
| + 
25. Listing of Information Systems 
‘ot - 
| | 
26. FOIA (Including CJ1) tod 
27. FOIA (Excluding C31) beatiosaias x) | 
- TI 
|  1-1750.B.6; 41-2205 | x! 
28. Central State Repository - | | 
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Arizona Revised Statutes 


§ 41-1750. Criminal identification section; duties; classification 


A. There shall be a criminal identification section within the department 
of public safety, 


B. The criminal | cntification section shall: 


1, Procure and malntatiy records of photographs, deseriptious, fliagerprints, 
dispositions and such other tnformation ax may be pertinent to all persons 
who have been arrested for or convicted of a public offense within the state, 


2. Collect Information concerning the number and nature of offenses 
known to have been committed In this state, of the legal steps taken in con: 
nection therewith, and such other information as shall be useful in the study 
of crime in the adnilniatration of justice. 

3. Cooperate with the criminal identification bureaus in other states and 
with the appropriate agency of the federal governmont in the exchange of 
Information pertinent to violators of the law. In addition, the criminal 
ldentification section shall provide for the rapid exchange of information 
concerning the commission of crime and the detection of violators of the law, 
between the criminal justice agencies of this state and its politionl subdivisions 
and the criminal justice agencies of other states and of the federal govermment, 

4. Furnish assistunce to pence officers throughout the state in crime scene 
investigation fur the detection of latent fingerprints, and in the comparison 
thereof, 

5. Provide information from its records to criminal Justice agencies of 
the federal government, the state or its political subdivisions upon request 
by the chief officer of such agency or his authorized representative, Such 
information shall be used only for purposes of the administration of criminal 
justice. 

6. Operate the central repository for te criminal justice Information sys- 
tem as required by § 41-2205. 

7. Provide criminal history record information to noucriminal Justice 
agencies of the federal government, the state or its political subdivisions 
upon request by the chief officer of such agency or his authorized repre- 
sentative, for the purpose of evaluating the fitness of proxpective employees 
of such agency. Such information shall be used only for the purpose of such 
evaluation. 

8 Provide criminal history record Information to licensing and regulatory 
agencies of the federal government, the state or its politien! subdivisions upon 
request by the chief officer of such agency or his authorized representative, 
fur the purpose of evaluating the fitness of prospective licensees. Such In- 
formation shall be used only for the purpose of such evaluation. 

9 Provide criminal history record information to the subject of such 
information, or to his attorney at the request of the subject, und when ac- 
companied by proper identification, 

C. The chief officera of crimine!l justice ugencies of the state or its 
politicul subdivisions shall provide to the criminal identification section 
such information concerning crimes and persons arrested for or convicted 
of public offenses within the state as the chief of the criminal identifica- 
tion section, with the approval of the director, shall deem useful for the 
study or prevention of crime and for the administration of justice. 


D. Any person who knowingly releases or procures the release of infurma- 
tion held by the criminal identificution sectiog other thuu as provided by 
this section, or who uses such information for a purpose other than as pro- 
vided bys this section, is guilty of a class 2 misdemeanor. 

&. The chief of the criminal identification section may, with the written 
approval of the director and in the manner prescribed by law, remove and 
destroy such records as tie determines are no longer of value in the detec- 
tion or prevention of crime. 
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F. The chiet of the criminal identification rection, subject to the approval 
of the director, shall make and issue rules and regulations reluting to the 
poe rement and dissemination of information, in the manner prescribed by 

w. 


G. All noncriminal juatice agencion of the federal government, the state 
or its political subdivisions may receive criminal history record information 
from the department of public safety crimiaul identification section pursuant 
to specific authority granted to that agency by statuto, ordinance, or executive 
order which states the agency's authorization to receive criminal history record 
information for purposes of employment or licensing, in accordance with sub- 
section F of this section. As amended Laws 1978, Ch. 173, § 11; Laws 1978, 
Ch, 201, § 743, eff. Oct. 1, 1978. 


‘§ 13-4051. Entry on records; stipulation; vourt order 


A. Any person who is wrongfully arrested, indicted or otherwise 
charged for any crime may petition the superior court for entry upon 
all court records, police records and any other records of any other 
agency relating to such arrest or indictment a notation that the per- 
son has been cleared. 


B. After a hearing on the petition, if the judge believes that jus- 
tice will be served by such entry, the judge shall issue the order re- 
quiring the entry that the person has been cleared on such records, 
with accompanying justification therefor, and shall cause a copy of 
such order to be delivered to all law enforcement agencies and courts. 
The order shal) further require that all law enforcement agencies and 
courts shall not release copies of such records to any person except 
upon order of the court. 


C. Any person who has notice of such order and fails to comply 
with the court order issued pursuant to this section shall be liable to 
the person for damages from such failure. 


Added as § 18-1761 by Laws 1973, Ch. 126, § 3. As amended Laws 1976, Ch. 
154, § 2. Renumbered as § 13-4051 by Laws 1977, Ch. 142, § 163, eff. Oct. 
1, 1978. 


Historical Note 


The 1976 amendment deleted “upon will not be prosecuted in connectio’ 
obtaining a written statement from the with such crime," preceding ‘“petitic: 
prosecuting attorney that such person’ the superior court” in subsec. A. 

Library References 


Criminal Law @=1222. C.J.S. Criminal Law § 2008 et seq. 


in general | Parties 4 
Expunging records 2 Written statement 3 
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pecn finally and unconditionally —re- 
waned would still have no right to vote, 
curry © pletol, or serve on a jury, but 
one Who has been pardoned would have 
sich “rights” plus any othera of which 
iw might have been deprived becaune of 
hin atatus as a convicted felon, Id, 


Pervon convicted of crime and serving 
‘ime in state prison could be issued an 
Arizona driver's license, Op.Atty.Gen, 
No AS-L, 


4. Workmen's compensation 


Right to workmen's compensation and 
vecident benefits was not forfeited or 
suspended during period of prison con- 
finement of claimant serving sentence 
loxw than life, and confinement did not 
extend time within which to process and 
protect rights. Bearden v. Industrial 
Commission (1971) 14 Ariz.App. 336, 483 
12d 568. 

Provision of § 
now this section) permitting persons 
sentenced to imprisonment to testify in 
u criminal proceeding did not render tes- 


13-1653 (repealed ; 


timony which was given by coemployee. 
who had been convicted of omployee's 
murder and sentenced to life term in 
atate prison and which showed that em- 
ployee had abandoned his employment 
and engaged in personal activity at time 
of hin death !ncompetent by implication 
or application of doctrine of expreasio 
unius eat exclusio alterius in proceeding 
brought oefore the Industrial Commis- 
sion hy widow to recover donth benefits, 
in view of provisions of sections 12- 
2201, 23-041, 23-042 which dispelled any 
such implication, Carlson v, Industri- 
al Commiasion (1071) 14 Ariz.App, 278, 
482 12d 887, 


Claimant's status as a trusty working 
on a prison farm outside the walls of 
the state prinon, for which he volun- 
teerel and received special treatment, 
was not sufficient to imply a “contract 
of hire’ within scope of § 23-001, and 
claimant's tnjury sustained when he 
came in contact with electrical wires 
was noncompensable, Watson v. In- 
dustrial Commission (1966) 100 Ariz. 
327, 414 P'.2d 144, 


§ 13-905. Restoration of civil rights; persons completing pro- 


bation 


A. A person who has been convicted of two or more felonies whose 


period of probation has been completed may have any civil rights 
which were lost or suspended by his felony conviction restored by the 
judge who discharges him at the end of the term of probation. 


B. Upon proper application, a person who has been discharged from 
probation either prior to or after adoption of this chapter may have 
any civil rights which were lost or suspended by his felony convic- 
tion restored by ‘he superior court judge by whom the person was 
sentenced or his successors in office from the county in which he was 
originally convicted. The clerk of such superior court shall have the 
responsibility for processing the application upon request of the per- 
son involved or his attorney. The superior court shall cause a copy 
of the application to be served upon the county attorney. 

Added as § 13-1742 by Laws 1970, Ch. 221, § 1, as amended Laws 1971, Ch. 
159, § 1. Renumbered as § 13-805 and amended by Laws 1977, Ch. 142, § 50, 
eff. Oct. 1, 1978. Renumbered as § 13-905 by Laws 1978, Ch. 201, § 116, 
eff. Oct. 1, 1978. 

Historical Note 


Former §°13-005 was transferred and Ch. 201, § 104; see italicized note pre- 
renumbered as § 13-709 by Laws 1978, ceding § 13-901. 
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Library References 


Civil Rights @1, 12, 


C.1.8. Civil Rights (4 1 et seq,, 84 
Mb, 197 to 109, 


Notes of Decisions 


in general | 
Application 2 
Jurisdiction 3 


1. In general 


Under this section, superior court 
clerk must, in absence of prospective ap- 
plicunt's attorney, receive request from 
prospective applicant, explain to him 
the procedure, provide him with form or 
at least minimum information needed to 
file a proper application, and then pro- 
cess the application; after receiving 
proper application and insuring that it 
is proper, clerk should record the 
filing, make copy of application for ap- 
plicant, cause copy of application to be 
served upon county attorney, set appll- 
cation for hearing date, and continue to 


2. Application 


A proper application within thin sec. 
tion will contain name of applicant, ad. 
dress, phone number, attorney, if any, 
date of conviction, substance of convie- 
tion, date of sentencing, sentencing 
court and judge, date of commencement 
of probation, date of termination of pro- 
bation, date of court order terminating 
probation and prayer for restoration of 
civil rights, Op.Atty.Gen.No.71-41, 


3. Jurisdiction 

City courts and justice of the pence 
courts have no jurisdiction to rule on el- 
ther a petition for restoration of civil 
rights or a motion to withdraw a guilty 
plea or to set aside a verdict pursuant 
to the provisions of § 13-1741 et seq. 


(now this chapter), Op.Atty.Gen.No.72- 
19-L. 


receive and record all other papers filed 
in the matter, Op.Atty.Gen.No.71-41. 


§ 13-906. Applications by persons discharged from prison 


A. Upon proper application, a person who has been convicted of 
two or more felonies who has received an absolute discharge from 
imprisonment may have any civil rights which were lost or suspended 
by his conviction restored by the superior court judge by whom the 
person was sentenced or his successors in office from the county in 
which he was originally sentenced. 


B. A person who is subject to the provisions of subsection A may 
file, no sooner than two years from the date of his absolute discharge, 
an application for restoration of civil rights that shall be accompanied 
by a certificate of absolute discharge from the director of the depart- 
ment of corrections. The clerk of the superior court that sentenced 
the applicant shall have the responsibility for processing applications 
for restoration of civil rights upon request of the person involved, his 
attorney or a representative of the state department of corrections. 
The superior court shall cause a copy of the application to be served 
upon the county attoraey. 


Added as § 13-1743 by Laws 1970, Ch. 221, § 1. As amended Laws 1971, 
Ch. 159, § 2. Renumbered as § 13-806 and amended by Laws 1977, Ch. 
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142, § 61, eff. Oct, 1, 1978, Renumbered as § 18-906 by Laws 1978, Ch. 201, 
: 116, eff. Oct. 1, 1978. 


The 1971 amendment inserted, in the sentence of subsec, B, and added the 
the first sentence of subsec, B, that third sentence of subsec. B. 
which precedes “an application” and in- The 1977 amendment inserted ‘who 
aerted “that ; substituted a reference has been convicted of two or more felon- 
t» the superior court clerk for a refer- ies" in subsec, A, 
vnce to the county attorney in the second 


Notes of Decisions 


in general | 
Jurisdiction 2 
Review 3 ther a petition for restoration of civil 
rights or a motion to withdraw a guilty 
—_ plen or to set aside a verdict pursuant 
to the provisions of § 13-1741 et seq. 
|, In general (now this chapter), Op.Atty.Gen.No.72- 


Defendant who has served a prison 1f-I.. 
sentence may not subsequently have his 
plea of guilty or a verdict of guilty set 3. Review 


aside, State v. Brandt (1973) 19 Ariz. Appeal of defendant from an order re- 
172. 505 P.2d 1083. voking probation and imposing a prison 

sentence was not rendered moot by de- 
2, Jurisdiction fendunt's completion of service of the 


City courts and justice of the pence sentence. State v. Brandt (1973) 19 
courts have no jurisdiction to rule on el- Ariz.App. 172, ao P.2d 1063. 


§ 13-907. Setting aside judgment of convicted person upon dis- 
charge; making of application; release from dis- 
abilities; exceptions 


Every person convicted of a criminal offense other than a violation 
vi § 28-478, the provisions of title 28, chapter 6,' or a violation of any 
local ordinance relating to stopping, standing or operation of a vehicle, 
but nevertheless including a violation of §§ 28-661, 28-692, 28-692.02, 
28-693 or any local ordinance relating to the same subject matter of 
such sections, may upon fulfillment of the conditions of probation or 
sentence and discharge by the court, apply to the judge, justice of the 
peace or magistrate who pronounced sentence or imposed probation 
or such judge, justice of the peace or magistrate’s successor in office 
to have the judgment of guilt set aside. The convicted person shal! 
be informed of this right at the time of discharge. The application to 
‘et aside the judgment may be made by the convicted person, by his 
attorney or probation officer authorized in writing. If the judge, 
Justice of the peace or magistrate grants the application, the judge, 
Justice of the peace or magistrate shall set aside the judgment of 
guilt, dismiss the accusations or information and order that the per- 
‘on be released from all penalties and disabilities resulting from the 
‘onviction other than those imposed by the department of transporta- 
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tion pursuant to § 28-445 or 28-446, and except that the conviction 
may be pleaded and proved in any subsequent prosecution of such 
person by the state or any of its subdivisions for any offense or used 
by the department of transportation in eniorcing the provisions of 
§ 28-445 or 28-446 as if the judgment of’ guilt had not been set aside. 
Added as § 13-1744 by Laws 1976, Ch. 111, § 10. Renumbered as § 13-807 


by Laws 1977, Ch. 142, § 52, eff. Oct. 1, 1978. As amended by Laws 1978, 
Ch. 65, § 1, eff. May 23, 1978. Renumbered as § 13-907 by Laws 1978, 


Ch, 201, § 116, eff. Oct, 1, 1978. 
1 Section 28-601 et seq. 


Historical Note 


Laws 1978, Ch. 65, § 1, Inserted ‘§ 
28-473" and deleted “28-602.01" in the 
first sentence, and in the final sentence 
inserted “other than those imposed by 
the department of transportation pursu- 
ant to § 28-445 or 28-446, and", “by the 
state or any of its subdivisions”, and 
“or used by the department of transpor- 
tation in enforcing the provisions of § 
28-445 or 28-446". 


1978 Reviser’s Note: 
Laws 1977, Ch. 142, section 52 trans- 
ferred section 13-1744 to title 13, chap- 


ter 8 and renumbered the section as sec- 
tion 14-807 effective October 1, 1978. 
Laws 1978, Ch. 65, section 1 amended 
rection 13-1744, effective May 23, 1978. 
Pursuant to authority of section 41- 
14.02, this section an amended by 
Laws 1978, Ch. 65, section 1, has been 
numbered as section 13-807. Subse- 
quently section 13-807 was renumbered 
an section 13-907 by Laws 1978, Ch. 201, 
section 116, effective October 1, 1978. 


Cross References 
Restoration of civil rights following criminal conviction, see Rules Cr.Proc Rule 29.1 


et seq. 


Library References 


Criminal Law @=998(1). 


C.J.8. Criminal Law § 1605(1) et seq. 


N. ‘es of Decisions 


In general | 

City and police courts 2 
Expungement of records 3 
Review 4 


Under § 13-919 (repealed; see, now, § 
13-3102) making it unlawful for person 
convicted of certain specified crimes of 
violence to possess pistol unless he had 
been purdoned or had by law regained 
full status as citizen, phrase “full status 
as a citizen” was not rendered vague by 
subsequent statute and rule (section 13- 
1741 et seq. now this chapter, and Crim- 
inal Procedure Rule 29.1) setting forth 


7 


_ 


procedure for restoration of civil rights. 
State v. Harmon (1975) 25 Ariz.App. 137, 
541 P.2d 600, certiorari denied 96 8.Ct. 
1681, 425 U.S. 942, 48 L.Ed.2d 185. 


Section 13-1741 et seq. (now this 
chapter) relating to restoration of civil 
rights of convicted person did not apply 
to misdemeanor convictions. State ‘. 
Grant (1975) 24 Ariz.App. 201, 537 P.2d 
38, adopted 112 Ariz. 270, 540 P.2d 1251. 


Restoration of civil rights is creature 
of statute and trial court had no inher- 
ent power to grant restoration order. 
Id. 


Petitioner was not entitled to file late 
appeal from conviction where after pro 
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nouncing sentence trial court advised pe- 
rioner Of his right to appeal and to 
pourtappointed counsel therefore and 
ptitioner allegedly did not appeal with- 
in prescribed time because he believed 
from a discussion with his probation of- 
‘noor that his conviction would eventual- 
iy he removed from his record if he ful- 
filkul the terms of his probation. State 
, stice (1975) 23 Ariz.App. 97, 530 P.2d 
iw, on reconsideration 24 Aris.App. 
16, 540 P.2d 135, 


l'robationer may, after completion of 
his probation period, move the court .o 
ot aside his plea of guilty or a verdict 
of guilty and, in addition, have his civil 
rights reinstated. State v. Brandt 
1979) 19 Ariz, 172, 505 P.2d 10638. 


city courts and justice of the peace 
vourts had no jurisdiction to rule on el- 
ther a petition for restoration of civil 
rights or a motion to withdraw a guilty 
plea or to set aside a verdict pursuant 
ty the provisions of § 13-1741 et seq. 
now this chapter), Op.Atty.Gen.No. 
72-10, 


2. City and police courts 


Superior court exceeded its jurisdic- 
ion by ordering establishment of proce- 
dures in eity court whereby successful 
inisdemeanor probationers could obtain 
relief under this section establishing 
right of discharged probationers to with- 
raw guilty pleas or seek to vacate ver- 
‘iets of conviction which resulted ip 


their being placed on probation, State 
ex rel, Purcell v. Superior Court In and 
For Maricopa County (1076) 112 Aris. 
521, 44 P.2d 203, 


3. Expungement of records 


There is no expungement of records in 
regard to criminal identification, and, as 
A matter of fact, court orders to ex- 
punge should not be honored; any such 
order should be brought to attorney gen- 
eral's attention so that they may be ap- 
pealed, based on lack of statutory au- 
thority to inane expungement orders. 
Op.Atty.Gen.No.73-3-L. 


4. Review 

If accused, who warn convicted of 
three counts of misdemeanor manslaugh- 
ter, was given erroneous advice by pro- 
bation officer with regard to this sec- 
tion, which relates to setting aside of a 
conviction and restoration of civil rights 
and which does not apply to misdemean- 
or convictions, and if, as result of such 
ndvice, accused decided to forego his ap- 
peal rights, he was entitled to take a de- 
Inyed appeal. State v. Stice (1975) 24 
Ariz.App. 516, 540 P.2d 135. 


Appeal of defendant from an order re- 
voking probation and imposing a prison 
sentence was not rendered moot by de- 
fendant's completion of service of the 
sentence, State v. Brandt (1973) 19 
Ariz.App. 172, 505 P.2d 1063. 


§ 13-908. Restoration of civil rights in the discretion of the 


superior court judge 

Except as provided in § 13-912, the restoration of civil rights and 
the dismissal of the accusation or information under the provisions of 
this chapter shall be in the discretion of the superior court judge by 
whom the person was sentenced or his successor in office. 
Added as § 13-1745 by Laws 1970, Ch. 221, § 1. Renumbered as § 13-808 
and amended by Laws 1977, Ch. 142, § 53, eff. Oct. 1, 1978. Renumbered 
as § 13-908 and amended by Laws 1978, Ch. 201, §§ 116, 120, eff. Oct. 1, 


1978. 


Historical Note 


The 1978 amendment substituted “13- 
“I” for "13-812". 
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Library References 


Convicts 1, C..1.8. Convicts § 1 et sey, 


Notes of Decisions 


1. Juriediction 


City courts nnd justice of the peace plen or to set aside a verdict pursuan 
courts have no jurisdiction to rule on el- to the provisions of § 13-1741 et sex, 
ther a petition for restoration of civil (now this chapter). Op.Atty.Gen.No,72- 
rights or a motion to withdraw a guilty 19-1, 


§ 13-909. Restoration of civil rights; persons completing pro- 
bation for federal offense 


A. A person who has been convicted of two or more felonies whose 
period of probation has been completed may have any civil rights 
which were lost or suspended by his felony conviction in a United 
States district court restored by the presiding judge of the superior 
court in the county in which he now resides, upon filing of an affi- 
davit of discharge from the judge who discharged him at the end of 
the term of probation. 


B. Upon proper application, a person who has been discharged 
from probation either prior to or after adoption of this chapter may 
have any civil rights which were lost or suspended by his felony con- 
viction restored by an application filed with the clerk of the superior 
court in the county in which he now resides. The clerk of the su- 
perior court shall process the application upon request of the person 
involved or his attorney. 

Added as § 13-1752 by Laws 1971, Ch. 159, § 3. Renumbered as § 13-809 
and amended by Laws 1977, Ch. 142, § 54, eff. Oct. 1, 1978. Renumbered as 
§ 13-909 by Laws 1978, Ch. 201, § 116, eff. Oct. 1, 1978. 


The 1977 amendment inserted “who er prior to or after adoption of this 
has been convicted of two or more felon- chapter” for “prior to the aduption of 
les” in subsec. A, and substituted “eith- this article” in subsec. B. 


Cross References 
Discretion, restoration of civil rights, see § 13-911. 


§ 13-910. Applications by persons discharged from federal pris- 
on 


A. Upon proper application, a person who has been convicted of 
two or more felonies who has received an absolute discharge from 
imprisonment in a federal prison may have any civil rights which 
were lost or suspended by his conviction restored by the presiding 
judge of the superior court in the county in which he now resides. 
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Bp. A person who is subject to the provisions of subsection A may 
‘ile, no sooner than two years from the date of his absolute discharge, 
an application for restoration of civil rights that shall be accompanied 
by a certificate of absolute discharge from the director of the federal 
bureau of prisons, unless it is shown to be impossible to obtain such 
certificate. Such application shall be filed with the clerk of the su- 
perior court in the county in which the person now resides and such 
clerk shall be responsible for processing applications for restoration 
of civil rights upon request of the person involved or his attorney. 


Added as § 12-1753 by Laws 1971, Ch, 159, § 3. Renumbered as § 13-810 
and amended by Laws 1977, Ch. 142, § 55, eff. Oct. 1, 1978. Renumbered as 
: 13-910 by Laws 1978, Ch. 201, § 116, eff. Oct. 1, 1978. 


Cross References 


lixeretion, restoration of civil rights, see § 13-911. 


§ 13-911. Restoration of civil rights in the discretion of the 


presiding judge of the superior court 


The restoration of civil rights under provisions of §§ 13-909 or 
13-910 is within the discretion of the presiding judge of the superior 
court in the county in which the person resides. 

Added as § 13-1754 by Laws 1971, Ch. 159, § 3. Renumbered as § 13-811 


and amended by Laws 1977, Ch. 142, § 56, eff. Oct. 1, 1978. Renumbered as 
: 13-911 and amended by Laws 1978, Ch. 201, §§ 116, 121, eff. Oct. 1, 1978. 


Historical Note 


The 1978 amendment substituted “§$ For disposition of the subject matter 
'-W9 or 13-910" for “§§ 13-809 or 13- of sections of the former Criminal Code, 
10", see Disposition Table at the front of this 


Former § 13-911, relating to concealed ume. 
‘eapons, was repealed by Laws 1977, 
'h. 142, § 29, eff. Oct. 1, 1978. 


$ 13-912. Restoration of civil rights; automatic for first of- 
fenders 
Upon completion of the term of probation, or upon absolute dis- 
charge from imprisonment, and upon the completion of payment of 
any fine or restitution imposed, any person who has not previously 
heen convicted of any other felony shall automatically be restored any 
Civil rights which were lost or suspended by the conviction. 


Added as § 13-812 by Laws 1977, Ch. 142, § 49, eff. Oct. 1, 1978. Re- 
Numbered as § 13-912 by Laws 1978, Ch. 201, § 116, eff. Oct. 1, 1978. 


*** 
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§ 8-247. Destruction of records 

A. On application of a person who hus been adjudicated delinquent or 
incorrigible or on the court's own motion, and after a hearing, the juvenile 
court shall order the destruction of the files and records, Including arrest 
records, in the proceeding, if the court finds: 

1. The person has attained his eighteenth birthday. 

2. No proceeding in pending secking his cunviction of a crime. 

3. He has been rvehabilitated to the satisfaction of the juvenile court. 

4. Ho Is not under the jurisdiction of the juvenile court, nor under com- 
mitment to the department of corrections frum the juvenile court. 

B. Kcasonable notice of the hearing shall be given to: 

1. The county attorney. 

2. The authority granting the discharge if the final discharge was from 
an institution or from parole. 

C. When a juvenile who has been adjudicated delinquent or incorrigible 
has attained his or her twenty-third birthday, the juvenile court may order 
destruction of files and records, including arrest records if the court finds: 

1. There is no pending criminal complaint. 

2. The departinent of corrections has no current jurisdiction. 

3. There ts no adult criminal record. Ax anended Laws 1975, Ch. 141, § 3. 


Supplementary Index to Notes tem from other sources could be consid- 
ered by sentencing court, even ——- 


1 | 
- Gee © juvenile court records had been 
—— stroyed pursuant to this section B 
Ve. In general = reached x Zila sow months 


idence to 2i-year-old defend- Sta C 
ents euperionee in juvenile justice sys- piers) na Aris. App. 20, $21 P24 161. 
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1. State Regulatory Authority 5-1103 x 
2. Privacy and Security Council 5-1103 A N 
3. Dissemination Regulations S 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 5-102 x A 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 5-1102 Xx S 
3.12 Authorizes to Private Sector 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 5-1102 x 
Non-Con vi Inf 
3.20 Authorizes to Criminal Justice Agencies | 5-1102 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 5-1102 X 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 5-1102 x 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 5-1102 X 
3.31 Authorizes to Govt. Non-Criminal 5-1102 Xx 
Justice Agencies 7 
3.32 Authorizes to Private Sector 
3.33. ~+Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 5-1102 Xx 
4, — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy ~ « 1.3 x 
5-1102 x 
5. Right to Challenge Reg. Sect. 3,4,5,6 x 
(6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information §-1109 x 
8. Purging Conviction Information | 
79 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 43-1231 Xx 
; sas 43-1231 X 
11. Removal of Disqualifications 43-1233 x 
12. Right to State Non-Existence of Record 
13. Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements 5-1107 X 
14.2 Auditing Requirements 5-1112 X 
14.3 Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies 12-2806 x 
5-1110 x 
—_ ; 5-L111; 12-2807 x 
17. Criminal Penalties 43-1235 x 
18. Public Records 12-2801 x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 5-1103 x 
22.1 Physical (Building) Security 
22.2 Administrative Security 
22.3. Computer Security 
23. Transaction Logs Reg. 6,7 x 
24. Training Employees 5-1112 X 
25. Listing of Information Systems 
26. FOIA (Including C1) 12-2801 7 
27. FOIA (Excluding C31) i 
28. Central State Repository : 5-1102 | . 
80 
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ARKANSAS 


Arkansas Statutes Annotated 
Title 12 
CHAPTER 28 

FREEDOM OF INFORMATION ACT 
SECTION. SECTION. 
12-2801. Title of act. 12-2805. Open public meetings. 
12-2802. Declaration of public policy. 12-2406. Enforcement. 
12-2803. Definitions. 12-2807. Penalty. 
12-2804. Examination and copying of public 


records. 


12-2801. Title of act.— This Act (§§ 12-2801 — 12-2807] shall be known 
and cited as the “Freedom of Information Act” of 1967. [Acts 1967, No. 93, 
> 1, p. 208.) 


12-2802. Declaration of public policy. — It is vital in a democratic 
society that public business be performed in an open and public manner so 
that the electors shall be advised of the performance of public officials and 
of the decisions that are reached in public activity and in making public 
policy. Toward this end, this act [§§ 12-2801 — 12-2807] is adopted, making 
it possible for them, or their representatives, to learn and to report fully the 
activities of their public officials. [Acts 1967, No. 93, § 2, p. 208.] 


12-2803. Definitions. — “Public records” are writings, recorded sounds, 
films, tapes, or data compilations in any form (a) required by law to be kept, 
or (b) otherwise kept and which constitute a record of the performance or 
lack of performance of official functions which are or should be carried out 
by a public official or employee, a governmental agency, or any other agency 
wholly or partially supported by public funds or expending public funds. 


All records maintained in public offices or by public employees within the 
scope of their employment shal! be presumed to be public records. Provided, 
that compilations, lists, or other aggregations of information of a personal 
nature where the public disclosure thereof would constitute a clearly 
unwarranted invasion of personal privacy, are hereby determined to be 
confidential and shall not be considered to be “public records” within the 
terms of this Act [$§ 12-2801 — 12-2807], and shall not be supplied to 
private individuals or organizations. 

“Public meetings” are the meetings of any bureau, commission, or agency 
of the State, or any political subdivision of the State, including munic- 
ipalities and counties, boards of education, and all other boards, bureaus, 
commissions or organizations in the State of Arkansas, except grand juries, 
supported wholly or in part by public funds, or expending public funds. [Acts 
1967, No. 93, § 3, p. 208; 1977, No. 652, § 1, p. 1600; 1981, No. 608, § 1, p. 
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12-2804. Examination and copying of public records. — Except as 
otherwise specifically provided herein, by laws now in effect, or laws 
hereinafter specifically enacted to provide otherwise, all public records shall 
be open to inspection and copying by any citizen of the State of Arkansas 
during the regular business hours of the custodian of the records. It is the 
specific intent of this Section that State income tax retvrns; medical, 
scholastic, and adoption records; the site files and records maintained by the 
Arkansas Historic Preservation Program and the Arkansas Archeological 
Sur vey; grand jury minutes; unpublished drafts of judicial or quasi-judicial 
opinions and decisions; undisclosed investigations by law enforcement 
agencies of suspected criminal activity; unpublished memoranda, working 
papers, and correspondence of the Governor, Legislators, Supreme Court 


Justices, and the Attorney General; documents which are protected from 
disclosure by order or rule of court; files which, if disclosed, would give 
advantage to competitors or bidders; and other similar records which by law 
are required to be closed to the public shall not be deemed to be made open 
to the public under the provisions of this Act (§§ 12-2801 — 12-2807]. 

Reasonable access to public records and reasonable comforts and facilities 
for the full exercise of the right to inspect and copy such records shall not 
be denied to any citizen. 

If a public record is in active use or in storage and, therefore, not available, 
at the time a citizen asks to examine it, the c:'stodian shall certify this fact 
in writing to the applicant and set a date ¢ id hour within three (3) days, 
at which time the record will be available for the exercise of the right given 
by this Act. [Acts 1967, No. 93, § 4, p. 208; 1977, No. 652, § 2, p. 1600.] 


12-2805. Open public meetings. —- Except as otherwise specifically 
provided by law, all meetings, formal or informal, special or regular, of the 
governing bodies of all municipalities, counties, townships, and school 
districts, and all boards, bureaus, commissions, or organizations of the State 
of Arkansas, except Grand Juries, supported wholly or in part by public 
funds, or expending public funds, shall be public meetings. 

The time and place of each regular meeting shall be furnished to anyone 
who requests the information. 

In the event of emergency, or special meetings the person calling such a 
meeting shall notify the representatives of the newspapers, radio stations 
and television stations, if any, located in the county in which the meeting 
is to be held and which have requested to be so notified of such emergency 
or special meetings, of the time, place and date at least two (2) hours before 
such a meeting takes place in order that the public shall have 
representatives at the meeting. 

Executive sessions will be permitted only for the purpose of considering 
employment, appointment, promotion, demotion, disciplining or resignation 
of any public officer or employee. 

(a) Only the person holding the top administrative position in the public 
agency, department or office involved; the immediate supervisor of the 
employee involved; and the employee may be present at the executive 
session when so requested by the governing body, board, commission or other 
public body holding the executive session. 
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(b) Any person being interviewed for the top administrative position in 
the public agency, department, or office involved may be present at the 
executive session when so requested by the governing board, commission or 
other public body holding the executive session. 

Executive sessions must never be called for the purpose of defeating the 
reason or the spirit of the Freedom of Information Act. 

No resolution, ordinance, rule, contract, regulation or motion considered 
or arrived at in executive session will be legal unless following the executive 
session, the public body reconvenes in public session and presents and votes 
on such resolution, ordinance, rule, contract, regulation, or motion. (Acts 
1967, No. 93, § 5, p. 208; 1975 (Extended Sess., 1976), No. 1201, § 1, p. 2915.) 


12-2806. Enforcement. — Any citizen denied the rights granted to him 
by this Act [§§ 12-2801 — 12-2807) may appeal immediately from such 
denial to the Pulaski Circuit Court, or to the Circuit Court of the residence 
of the aggrieved party, if an agency of the State is involved, or to any of the 
Circuit Courts ot the appropriate judicial districts when an agency of a 
county, municipality, township or school district, or a private organization 
supported by or expending public funds is involved. Upon written 
application of the person denied the rights provided for in this Act, or 
any interested party, it shall be mandatory upon the Circuit Court 
having jurisdiction, to fix and assess a day the petition is to be heard with- 
in seven [7] days of the date of the application of the petitioner, and to 
hear and determine the case. Those who refuse to comply with the orders 
of the court shall be found guilty of contempt of court. [Acts 1967, No. 93, 
§ 6, p. 208.) 


Arkansas Statutes Annotated 
Chapter 11 
Arkansas Crime Information Center 


5-1101. Criminal justice and highway safety information center — 
Creation — Appointment of administrator. — There is hereby created a 
Criminal Justice and Highway Safety Information Center, under the 
supervision of a Supervisory Board established by this Act 
{§§ 5-1101—5-1115], and the Department of Public Safety. This Center shall 
consist of an Administrator of Criminal Justice and Highway Safety 
Information and such other staff under the general supervision of the 
Administrator as may be necessary to administer the services of this Act, 
subject to the approval of funds authorized by the General Assembly. The 
Supervisory Board shall name the Administrator of the Center with the 
approval of the Director of the Department of Public Safety. Acts 1971, No. 
286, § 1, p. 674; 1975, No. 742, § 1, p. —.] 


5-1101.1. Name changed to crime information center. — Hereafter the 
Criminal Justice and Highway Safety Information Center, as authorized by 
Act 286 of 1971, as amended, the same being Arkansas Statute 5-1101, shall 
be designated and known as the Arkansas Crime Information Center, and 
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that all powers, functions and duties of the Criminal Justice and Highway 
Safety Information Center shall be performed by the Arkansas Crime 
Information Center. (Acts 1979, No. 375, § 1, p. —.] 


5-1102. Maintenance and operation of criminal justice and highway 
safety information system — Other duties of center — Availability of 
criminal record. — This Center shall be responsible for providing for the 
maintenance and operation of the computer-based Criminal Justice and 
Highway Safety Information System. The use of this System is restricted 
to serving the informational needs of police, courts, correction and highway 
safety agencies through a communications network connecting state, 
county, and local authorities to a centralized state depository of information. 
The information to be stored in the Criminal Justice and Highway Safety 
Information Center under the authority of this Act (§§ 5-1101—5-1115] shall 
be restricted to records of outstanding warrants for arrest, felony 
informations and indictments pending in Circuit Court, misdemeanor 
informations and indictments to the extent provided in this Section pending 
in Municipal and Circuit Courts, commitments to the penitentiary and other 
errectional agencies, felony convictions, persons on felony parole or 

obation, stolen property, moving traffic violations, traffic accidents, 
drivers licenses, vehicle registration, records to prevent misidentification of 
persons and convictions for the following specified misdemeanors: 


(a) All misdemeanor crimes wherein violence is an element of the offense. 

(b) All misdemeanor crimes involving the theft of property. 

(c) All misdemeanor crimes involving the use, abuse, misuse or possession 
of dangerous drugs or narcotics. 

(d) Driving while under the influence of drugs or intoxicants. 


It is the intent of the General Assembly in this legisiation tinat the Center 
shall maintain only the specified records on persons and shall not maintain 
any additional records on persons without specific statutory autnorization 
from the General Assembly. 

The Center shall collect data and compile statistics on the nature and 
extent of crime and highway safety problems in Arkansas and compile other 
data related to planning for and operating criminal justice and highway 
safety agencies, providec that such statistics do not identify persons. The 
Center shall also periodically publish statistics that do not identify persons 
and report such information to the Governor, the General Assemft 
Federal, State and local criminal agencies, and the general public. 

The Center, at the direction of the Supervisory Board, is hereby 
authorized to design and administer a Uniform Crime Reporting program, 
uniform records systems, and a criminal offender tracking program 
(Offender Based Transaction Statistics), to be used by criminal justice 
agencies for reporting the authorized information under this Act. The 
Center shall also provide all standard forms and provide for the instruction 
of participants in the use of such forms and related standard record systems. 
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The Center shail make criminal records on person (persons) available only 
to criminal justice agencies in their official capacity, to regulatory agencies 
with specific statutory authority of access, and to any person or his attorney, 
who has reason to believe that a criminal history record is being kept on 
him, or wherein the criminal defendant is charged with either a 
misdemeanor or felony. Upon the application of the person or his attorney, 
it shall be mandatory, upon proper and sufficient identification of the 
person, for the Criminal Justice and Highway Safety Information Center 
to make available to said person or his attorney any records on the person 
making said application. The Supervisory Board shall establish regulations 
and policies to carry out the review and challenge procedures in accordance 
with this Act. [A-ts 1971, No. 286, § 2, p. 674; 1975, No. 742, § 2, p. —.] 


§-1102.1. Coordination with national crime control information 
systems. — The Criminal Justice and Highway Safety Information Center 
shall be the central access and control agency for Arkansas’ input, retrieval, 
and exchange of criminal justice information in the National Crime 
Information Center, or its successor, and National Law Enforcem , 
Telecommunications System, or its successor, and shall be responsible for 
the coordination of all Arkansas user agencies with the National Crime 
Information Center and the National Law — Entorcement 
Telecommunications System. [Acts 1979, No. 124, § 1, p. —| 


5-1102.2. Designation of control terminal officer. — The Director of the 
Criminal Justice and Highway Safety Information Center, or his designee, 
shall serve as the National Crime Information Center control terminal 
officer and the National Law Enforcement Telecommunications System 
representative. [Acts 1979, No. 124, § 2, p. —.] 


5-1103. Supervisory board — Duties. — There is hereby created a 
Supervisory Board for the Criminal Justice and Highway Sajety 
Information Center. The duties and responsibilities of this Board are to: 

(a) Maintain and operate the Criminal Justice and Highway Safety 
Information Center. 

(b) Provide that the information obtained by this Act (§§ 5-1101—5-1115) 
shall be restricted to the items specified in this Act and shall so administer 
the Center so as not to accumulate any information or distribute any 
* “vrmation that is not specifically approved in this Act. 

«) Provide for adequate security safeguards to ensure that the data 
available through this system is used only by properly authorized persons 
and agencies. 

(d) Provide for uniform reporting and tracking systems to report data 
authorized by this Act. Standard forms and procedures for reporting such 
authorized data under this Act shall be prescribed by the Board. 

(e) Establish regulations and policies as may be necessary for the efficient 
and effective use and operation of the Information Center under the 
limitations imposed by the terms of this Act. 
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(f) Provide for the reporting of authorized information under the 
limitations of this Act to the United States Department of Justice under its 
national system of crime reporting. 

(g) Provide for research and development activities that will encourage 
the application of advanced technology, including the development of 
prototype systems and procedures, the development of plans for the 
meenenene 2 Se Eee, ae Se Cxtipne € Genes 
expertise which can provide assistance in the application of 
record and communication systems in Arkansas. [Acts 1971, No. 286, § : 
p. 674; 1975, No. 742, § 3, p. —.] 


5-1104. Composition of board — Expenses. — The supervisory board 
shall consist of twelve (12) members: 


(a) the Attorney General or one [1] of his assistants. 

(b) the Chief Justice of the Supreme Court or his designated agent. 

‘c) a member designated by the Arkansas Association of Prosecuting 
orneys. 

(d) a member designated by the Arkansas Sheriffs Association 


(e) a member designated by the Arkansas Association of Municipal 
Judges. 


(f) a member designated by the President of the Arkansas Bar Association 
who is regularly engaged in criminal detense work. 

(g) a citizen of the State of Arkansas to be appointed by the Governor. 

(h) a member of the General Assembly appointed by the Governor. 

(i) a member designated by the Arkansas Municipal Police Association. 


(j) the Director of the Department of Correction or his desiznated agent. 
(k! a member designated by the Arkansas Association of Chiefs of Police. 


(1) a member designated by the Association of Arkansas Counties. 

The Director of the Department of Public Safety or a member of his staff 
designated by him. shall serve as an ex officio member. 

No member shall continue to serve on the supervisory board when the 
member no longer officially represents the function for which the member 
was appointed, except the citizen appointed by the Governor, who shall serve 
for a period of four (4) years. 

Members of the board shal! serve without compensation but within the 
limits of funds available, shal! be entitled to reasonable reimbursement 
all reasonable expenses occurred [incurred] in the discharge of their duties. 
[Acts 1971, No. 286, § 4, p. 674; 1975, No. 742, § 4, p. 2045; 1977, No. 542, 
§ 1, p. 1347.) 


5-1105. Board meetings — Quorum — Removal of member — Rules and 
regulations. — The Supervisory Board shall meet at such times and places 
as it shall deem appropriate. A majority of the Board shall constitute a 
quorum for transacting any business of the Board. 

The Board may, for cause, remove any Board member and shall notify the 
Governor of such removal and reason therefor. 

The Board shall establish its own rules and regulations for performance 
of the responsibilities charged to the Board herein. [Acts 1971, No. 286, § 5, 
p. 674; 1975, No. 742, § 5, p. —.] 
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5-1106. Data —Control of — Continued use of existing facilities, 
systems personnel, networks and operations. — All data files and computer 
programs making up the Criminal Justice and Highway Safety Information 
System, in accordance with this Act (§§ 5-1101 — 5-1115), shall be under 
the control and jurisdiction of the Supervisory Board. 

The Administrator and the Supervisory Board of the Center shall make 
arrangements for the continued use of existing State computer facilities, 
computer systems and programming per®oanel, communications networks 
wherever feasible and practical. [Acts 1971, No. 286, § 6, p. 674; 1975, No. 
742, § 6, P. —.) 


5-1107. Duty to furnish data. — It shall be the duty of all Sheriffs, Ch 
of Police, City Marshals, Correction officials, Prosecuting Attorneys, Court 
Clerks, and other State, county and local officials and agencies so directed 
to furnish the Center all data required by this Act (§§ 51101 — 5-1115}. 


Such data shall be furnished the Center in a manner prescribed by the 
Supervisory Board. [Acts 1971, No. 286, § 7, p. 674; 1975, No. 742, § 7, p. 


=n] 


5-1108. Invasion of privacy prohibited. — Nothing in this Act (§§ 5-1101 
— 51115) shall be construed so as to give authority to any person, agency 
or corporation or other legal entity to invade the privacy of any citizen as 
defined by the General Assembly or the courts other than to the extent 
provided in this Act. [Acts 1971, No. 286, § 8, p. 674.) 


5-1109. Duty to purge files following acquittal or dismissal of charges. 
— The Center shall, on or before the first day of January each year following 
the enactment of this Act (§§ 5-1101 — 5-1115), purge its files of all records 
of 2 person relating to a crime wherein the person has been acquitted or the 
arges dismissed. [Acts 1971, No. 286, § 9, p. 674.) 


5-1110. Wilful release or disclosure to unauthorized person — Felony 
— Penalty. — Every person who shall wilfully release or disclose to any 
unauthorized person any information authorized to be maintained and 
collected under this Act (§§ 5-1101 — 5-1115] and any person who wilfully 
obtains said information for purposes not specified by this Act shall be 
deemed guilty of a felony and upon conviction shall be punished by a fine 
not exceeding five thousand dollars ($5,000), and by imprisonment in the 
state penitentiary for not exceeding three (3) years. [Acts 1971, No. 286, § 10, 
p. 674; 1975, No. 742, § 9, p. —.] 


5-1111. Violation of law — Misdemeanor — Penalty. — Any Sheriff, 
Chief of Police, City Marshal, Correction official, Prosecuting Attorney, 
Court Clerk, or other State, county and local official who shal! wilfully fail 
to comply with the provisions of this Act [§§ 5-1101 — 51115], or any 
regulation issued by the Supervisory Board carrying out the provisions of 
this Act, shall be found guilty of a misdemeanor and upon conviction shall 
be punished by a fine not exceeding $500. [Acts 1975, No. 742, § 8, p. —.] 
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5-1112. Special information services agents — Duties. — To insure the 
accuracy, timeliness and completeness of all records and information as 
prescribed by this Act (§§ 5-1101 — 5-1115), the Administrator shall appoint 
Special Information Services Agents, who after proper and sufficient 
security clearances and training, shall be commissioned to do monitoring 
end auditing of all records and information as defined by this Act, and other 

es as may be prescribed by the Supervisory Board. [Acts 1975, No. 742, 


§ 10, p —.) 

Arkansas Statutes Annotated 

Title 16 
CHAPTER 8 
SECTION SECTION 
16-801 Short title 16-806. Rights of subjects of information 
16-802. Legislative intent 16-807 Use of social security number 
16-803 Definitions 16-808 Penalties. 
16-804. Arkansas information practices 16809 Common law 
board 16-810 Relation to other acts. 


16-805 Local government 


16-801. Short title. -- This Act (§§ 16-801 — 16-810] shall be known and 
may be cited as the “Information Practices Act." [Acts 1977, No. 236, § 1, 


p. —.] 


Compiler's Notes. This act has been Cross-References. ‘Freedom of  Infor- 
substituted for Acts 1975, No. 730, §§ 1-14. mation Act.” 99 12-2801 — 12-2807 
which was almost identical to and is deemed 
to be superseded by the present act 


16-802. Legislative intent. — (a) The Arkansas General Assembly finds 
and declares: 

(1) That the use of personal information collected, stored, or disseminated 
by government for purposes other than those purposes to which a person 
knowingly consents can seriously endanger a person's right to privacy and 
confidentiality 

(2) That government information collection methods are not limited to 
State political subdivision boundaries and, therefore, it is necessary to 
establish a unified statewide program for the regulation of governmental 
information collection practices and to cooperate fully with other states and 
with agencies of the government of the United States in regulating such 
information collection practices 
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(3) That in order to increase participation of persons in the prevention 
and correction of unfair information practices, opportunity for hearing and 
remedies must be provided. 

(4) That in order to insure that information collected, stored and 
disseminated by government about persons is consistent with fair 
information practices while safe-guarding the interests of the persons and 
allowing the State and other governmental subdivisions to exercise their 
proper powers, a definition of rights and responsibilities must be established. 

(b) The purpose of this Act (§§ 16-801 — 16-810) is to insure safeguards 
for personal privacy from government recordkeeping organizations by 
adherence to the following principles of information practice: 

(1) There should be no personal information systems whose existence is 
secret. 

(2) Information should not be collected unless the need for it has been 
clearly established in advance. 

(3) Information should be appropriate and relevant to the purpose for 
which it has been collected. 

(4) Information should not be obtained by fraudulent or unfair means. 

(5) Information should not be used unless it is accurate and current. 

(6) There should be a prescribed procedure for an individual to know the 
existence of information stored about him, the purpose for which it has been 
recorded, particulars about its use and dissemination, and to examine that 
information. 

(7) There should be a clearly prescribed procedure for an individual to 
correct, erase, or amend inaccurate, obsolete, or irrelevant information. 

(8) Any government organization collecting, maintaining, using, or 
disseminating personal information should assure its reliability and take 
precautions to prevent its misuse. 

(9) There should be a clearly prescribed procedure for an individual to 
prevent personal information collected for one purpose from being used for 
another purpose without his consent. 

(10) State and Local Government should not collect personal information 
except as expressly authorized by law. [Acts 1977, No. 236, § 2, p. —.] 


16-803. Definitions. — As used by this Act (§§ 16-801 — 16-810], unless 
the context otherwise requires, the following words and phrases shall have 
the meaning ascribed to them in this section: 

(a) “Act” is the Arkansas Information Practices Act. 

(b) “Board” is the Arkansas Information Practices Board created by this 
Act. 

(c) “Individual” is any man, woman or child. 

(d) “Person” is any individual, partnership, co-partnership, firm, 
company, corporation, association, joint stock company, trust, estate, 
political subdivision, state agency, or any other legal entity, or their legal 


representatives or agent. 
(ie) “Personal information” is anv information that bv some specific 


means of identification, including but not limited to any name, number, 
description, finger or voice print or picture, and including any combination 
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of such characters, it is possible to identify with reasonable certainty the 
person to whom such information pertains. 

(f) “Personal information system” is any method by which personal 
information is collected, stored, or disseminated by any agency of this State 
government, or by any local government or other political subdivision of this 
State, but does not include any system for the collection, storage or 
dissemination of data specifically obtained for use by criminal justice 
agencies. 

(g) “Responsible authority” at the State level means any office 
established by law as the body responsible for the collection and use of any 
set of data on persons or summary data. “Responsible authority” in any 
political subdivision means the person designated by the governing body of 
that political subdivision, unless otherwise provided by law. With respect 
to statewide systems, those involving one or more state agencies and one or 
more political subdivisions, “responsible authority” means the state official 
involved, or if more than one state official, the state official designated by 
the board. 

(h) “File” is the point of collection of personal identifiable information. 

(i) “Purge” is the physical destruction of files, records, or information. 

(j) “Need to know” is the necessity of the person who wishes to collect, 
store, or disseminate personal information for obtaining the specific 
information. 

(k) “Political subdivision” means all cities or counties in this State and 
any board, agency, or other entity of state, city, or county government except 
local school districts. 

(1) “Machine-accessible” means recorded on magnetic tape, magnetic 
disk, magnetic drum, punched card, optically scannable paper or film, 
punched paper tape, or any other medium by means of which information 
can be communicated to data processing machines. [Acts 1977, No. 236, § 3, 


16-804. Aransas information practices board. — (a) There is 
established an Information Practices Board. The Board shall be composed 
of the Attorney General, who shall be Chairman of the Board; and the 
Director of the Department of Finance and Administration (or his designee), 
who shall serve ex-officio; a County Judge, and a Mayor and three [3] 
members of the public who shall be appointed by the Governor subject to 
confirmation by the Senate. The first County Judge appointed and two [2] 
of the three [3] public members shall be appointed to one (1) year terms. 
Their successors and the other appointed members shall be appointed to two 
(2) year terms and shall serve until their successors are duly appointed and 
qualified. 

(b) The Board shall appoint a Director and such additional staff as may 
be necessary to carry out its responsibilities under this Act (§§ 16-801 — 
16-810). 

(c) The Board shall meet at least once every three [3] months, and each 
appointed member of the Board shall be entitled to reimbursement for 
actual and necessary expenses incurred in the performance of his duties. 
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(d) The Board shall collect and disseminate such information and acquire 
such technical data as may be required to carry out the purposes of this Act, 
including ascertainment of the routine practices and security procedures of 
personal information systems in the collection, storage or dissemination of 
personal information. 

(e) The Board may require the submission of complete outlines or plans 
of personal information systems from responsible authorities and the 
submission of such reports regarding known or alleged violations of the Act 
or uf regulations thereunder, as may be necessary for purposes of this Act. 

(f) The Board shall prescribe a program of continuing and regular 
inspection of personal information systems in order to assure that 
information practices are in compliance with this Act and regulations 
adopted thereunder. 

(g) The Board shall investigate alleged violations of this Act or of 
regulations adopted thereunder. 

(h) The Buard, pursuant to the Administrative Procedures Act (§§ 5-701 
— 5-715], shall adopt regulations to promote security, confidentiality and 
privacy in personal information systems, consistent with the purpose of this 
Act. Without limiting the generality of this authority, such regulation shall 
prescribe: 

(1) limits of authority and responsibility for all persons with access to 
personal information systems or any part thereof; 

(2) methods for obtaining advice and opinions with regard to 
requirements of law in the regulating of security, confidentiality and 
privacy in personal information systems; 

(3) policies and procedures to insure the security of personal information 
systems including the mechanics, personnel, processing of information, site 
design and access; 

(4) standards, over and above those required by normal civil service, of 
conduct, employment and discipline for responsible authorities and all other 
persons with access to personal information systems or any part thereof; 

(5) standards for the need to know to be utilized by responsible authorities 
in determining what types of information may be collected, stored and 
disseminated; 

(6) standards for direct and indirect access to personal information 
systems; 

(7) standards and procedures to assure the prompt and complete purging 
of obsolete, inaccurate or unnecessary personal information from personal 
information systems; 

(8) a continuing program of external and internal auditing and 
verification to assure the accuracy and completeness of personal 
information; 

(9) standards governing interagency use of files as long as such use is not 
in violation of other statutory requirements, this Act (§§ 16-801 — 16-810) 
or regulations adopted thereunder; 

(10) standards for exempting certain files from the coverage of this Act, 
such as telephone number lists, mailing lists, etc., intended for normal office 


91 


ARKANSAS 


(i) The Board shall have the duty to represent the State of Arkansas in 
any and all matters pertaining to plans, procedures or negotiations for 
interstate compacts or other governmental arrangements relating to the 
regulation of personal information systems or otherwise relating to the 
protection of the person's right of privacy. 

(j) The Board shall have the authority to accept, receive and administer 
on behalf of the State any grants, gifts, loans or other funds made available 
to the State from any source for purposes of this Act or other related privacy 
protection activities, surveys or programs, subject to the several statutes and 
procedures of this State. 

(k) On or before December 1 of each year, the Board shall prepare a 
report, or update of the previous year's report, to the Legislature and the 
Governor. Summaries of the report shall be available to the public at a 
nominal cost. The report shall contain to the extent feasible at least the 
following information: 

(1) a complete listing of all personal information systems which are kept 
by the State, its local governments and political subdivisions, a description 
of the information contained therein, and the reason that the information 
is kept; 

(2) a statement of which types of personal information in the Board's 
opinion are public records as defined by law and which types of information 

re confidential; 

(3) the title, name, and address of the responsible authority for the system 
and for each file and associated procedures: 

(i) the categories and number of persons in each category on whom 
information is or is expected to be maintained; 

(ii) the categories of information maintained, or to be maintained, 
indicating which categories are or will be stored in machine-accessible files; 

(iii) the categories of information sources; 

(iv) a description of all types of use made of information, indicating those 
involving machine-accessible files, and including all classes of users; 

(v) the responsible authority’s and the Board’s policies and practices 
regarding information storage, duration of retention of information, and 
disposal thereof; 

(vi) a description of the provisions for maintaining the integrity of the 
information pursuant to this Act (§§ 16-801 — 16-810] and the regulations 
adopted thereunder; and 

(vii) the procedures pursuant to this Act and the regulation [regulations] 
adopted thereunder whereby a person can (a) be informed if he is the subject 
of information in the system, (b) gain access to the information, and (c) 
contest its accuracy, completeness, pertinence, and the necessity for 
retaining it; and 

(4) an analysis of the administrative and cost considerations for providing 
continuing and regular inspection of all information systems which are or 
could reasonably come under the jurisdiction of this Act (§§ 16-801 — 
‘6-810] to assure that information practices are in compliance with this Act 
and regulations adopted thereunder. 
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(5) any recommendations concerning appropriate legislation. [Acts 1977, 


No. 236, § 4, p. 337.) 


Compiler's Notes. The words enclosed in 
parentheses in subsection (a) so appeared in 
the law as enacted. 

The bracketed word “regulations” in 
subsection (k) (3) (vii) was inserted by the 
compiler. 

Acts 1977, No. 100 compiled as §§ 5-1201 — 
56-1212 provides for a system for the 
termination, study, review, continuation or 
reestablishment of all state agencies, 
departments, boards, commissions, institu- 
soap ane guaran © Gp Sate Gokenes 


Under such act 
departments, boards. . = 


tions and programs are to be termi- 
nated on a date provided in the act and 
may be continued or reestablished by the 


General Assembly by the adoption of a law 
for reestablishment thereof. See 
$$ 5-1201 — 5-1212. 

The date established by such act for the 
termination of the Information Practices 
Board is June 30, 1981. See § 5-1204. 

Cross-References. Consultant, contract 
with, reports to division of revenue, 
department of finance and administration, 
$§ 6620 — 6-622. 

Damages adjudged against state officers 
and employees, payment by state, §§ 12-3401 
— 12-3406. 

Section to Section References. This section 
is referred to in § 16-806. 

Legal Periodicals. Survey of Arkansas 
Law, Public Law, 1 UALR L. J. 230 (1978). 


16-805. Local government. — (a) The Board shall exercise all powers and 
perform all duties as provided for in the Act (§§ 16-801 — 16-810] with 
regard to any personal information system operated, conducted or 
maintained by such local government, other political subdivision or 
combination thereof. 

(b) At the request of any local government, other political subdivision or 
combination thereof in this State, the Board may adopt regulations to: 
permit the establishment of a local information practices board; govern the 
operation of such local information practices board; and define the 
rule-making and review authority of such local information practices board. 
Such local information practices board shall be operated by and at the 
expenses of such local government, other political subdivision or 
combination thereof. 

(c) Such local government, other political subdivision or combination 
thereof may request that the Board dissolve a local information practices 
board. [Acts 1977, No. 236, § 5, p. 337.] 


Compiler's Notes. Section 13 of Acts 1977, 
No. 236 provided that this section should 
become effective April 1, 1977. 


16-806. Rights of subjects of information. — The rights of persons on 
whom the information is stored or to be stored and the responsibilities of 
the responsible authority shall be as follows: 

(a) The purpose for which personal information is collected and used or 
to be collected and used shall be filed in writing by the responsible authority 
with the Board and shall be a matter of public record pursuant to Section 
4 (§ 16-804). 

(b) A person asked to supply personal information shall be informed of 
all intended uses and of the purpose of all intended uses of the requested 
information. 
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(c) A person asked to supply personal information shall be informed 
whether he may refuse or is.legally required to supply the requested 
information. He shall be informed of any known consequence arising from 
his supplying or refusing to supply the personal information. 

(d) Information shall not be used for any purpose other than as stated in 
clause (a) of this section unless (1) the responsible authority first makes an 
additional filing in accordance with clause (a); (2) the Legislature gives its 
approval by law; or (3) the persons to whom the information pertains give 
their informed consent. 

(e) Upon request to a responsible authority, a person shall be informed 
whether he is the subject of stored information and if so, and upon his 
additional request, shall be informed of the content and meaning of the data 
recorded about him and shown the information without any charge to him. 
For a six (6) month period after such disclosure, the responsible authority 
may charge a fee equal to their actual cost of making the disclosure for 
additional disclosures. This clause does not apply to information about 
persons which is defined by statute as confidential or to records relating to 
the medical or psychiatric treatment of an individual and nothing in this 
section shall allow an individual access to any information compiled in 
reasonable anticipation of a civil action or proceeding. 

(f) A person shall have the right to contest the accuracy or completeness 
of information about him. To institute a contest, the person shall notify in 
writing the responsible authority describing the nature of the disagreement. 
The responsible authority shall within thirty (30) days excluding Saturdays, 
Sundays, and holidays correct the information if the data is found to be 
inaccurate or incomplete and attempt to notify past recipients who have 
received the inaccurate or incomplete data within the preceding two [2] 
years of the inaccurate or incomplete information, or notify the person of 
disagreement. The determination of the responsible authority is appealable 
in accordance with the Administrative Procedures Act (§§ 5-701 — 5-715]. 
Information in dispute shall not be disclosed except under conditions of 
demonstrated need and then only if the person’s statement of disagreement 
is included with the disclosed information. 

(g) A person has the right to be free from the storage and continued 
collection of personal information no longer utilized for any valid purpose. 

(h) A person has the right to be free from the collection, storage or 
dissemination of any personal information collected from anonymous 
sources except as exempted by the Board or statutes. [Acts 1977, No. 236, | 
§ 6, p. 337.) | 


Compiler's Notes. Section 13 of Acts 1977, | 
No. 236 provided that this section should | 
become effective April 1, 1976. | 


16-807. Use of social security number. — (a) No agency of the 


government of this State or of any local government or political subdivision 
of this State shall deny to any individual any right, benefit or privilege 
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provided by law because of such individual’s refusal to disclose his social 
security number. 

(b) Subsection (a) shall not apply with respect to any disclosure required 
by Federal statute or to the disclosure of a social security number to any 
State agency, local government or political subdivision maintaining a 
personal information system before the effective date [February 23, 1977] 
of this Act, if such disclosure was required under statute or ordinance 
adopted prior to such date to verify the identity of an individual. 

(c) Any individual requested to reveal his or her social security number 
must be informed whether the disclosure is mandatory or voluntary, by 
what statutory or other authority the number is solicited, and what uses will 
be made of it. [Acts 1977, No. 236, § 7, p. 337.] 


16-808. Penalties. — Any person who willfully violates the provisions of 
this Act (§§ 16-801 — 16-810] or any rules and regulations promulgated 
thereunder is guilty of a misdemeanor and additionally shall be liable for 
a mandatory civil penalty of at least Five Hundred Dollars ($500.00) to be 
recovered by the State or political subdivision by whom the individual is 
employed. Any person damaged in his person or property by reason of an 
individual’s willful violation of any of the provisions of this Act may recover 
actual and punitive damages from such individual together with a 
reasonable attorney’s fee. [Acts 1977, No. 236, § 8, p. 337.] 


16-809. Common law. — No existing statute or common law shall be 
limited or reduced by this Act [§§ 16-801 — 16-810]. [Acts 1977, No. 236, § 9, 
p. 337.] 


16-810. Relation to other acts. — Nothing in this Act [(§§ 16-801 — 
16-810] shall be construed to restrict or modify that right of access to public 
records as p. ‘ided by Section 24 of Act 142 of 1949 (Ark. Stats. 75-124) and 
Act 78 of 19§ (Ark. Stats. 16-601). [Acts 1977, No. 236, § 10, p. 337.] 


Liberal Construction. Section 12 of Acts 
1977, No. 236 read: “The provisions of this Act 
and the regulations promulgated thereunder 
shall be liberally construed to protect the 
person's right to privacy and confidentiality.” 

Separability. Section 11 of Acts 1977, No. 
236 read: “If any section, subsection, sentence 
or clause of this Act shall be adjudged 
unconstitutional, such adjudication shall not 
affect the validity of the Act as a whole or of 
any section, subsection, sentence or clause 
thereof not adjudged unconstitutional.” 

Effective Dates. Section 13 of Acts 1977, 
No. 236 read: “Section 6 of this Act shall 
become effective on April 1, 1976; and Section 
5 on April 1, 1977.” 

Emergency. Section 14 of Acts 1977, No. 
236 read: “It is found and determined by the 
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Seventy-First General Assembly that the area 
of information privacy is a very broad and 
complex one, that the rights of Arkansas 
citizens are deserving of immediate 
protection, and that in order for the 
Information Practices Board established by 
this Act to meet the reporting deadlines set 
out herein, the Board must begin work 
immediately. Therefore, an emergency is 
hereby declared to exist, and this Act, being 
necessary for the immediate preservation of 
the public peace, health, and safety, shall take 
effect and be in force from the date of its 
passage and approval.” Approved February 
23, 1977. 
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district office. The amount of straight life annuity to be received shall be 
(except as provided in Section 5, [§ 12-2705], Subsections 5 and 7 herein) 
one-half [%] the salary as of July 1, 1965, established for the position in 


which such person shall have served. [Acts 1965, No. 148, § 9, p. 442.) 


Compiler's Notes. The bracketed words 
“Director of Finance and Administration” in 
the first sentence were inserted by the 
compiler as the office of state comptroller was 
abolished by Acts 1967, No. 468, § 2 and 
replaced by the State Administration 
Department which was, in turn, replaced by 


The words in parentheses so appeared in 
the law as enacted. 

Separability. Section 10 of Acts 1965, No. 
148, read: “If any section, subsection, or part 
thereof, of this Act shall be declared 
unconstitutional, such adjudication shall not 
affect other provisions hereof.” 


the Department of Finance and 
Administration pursuant to Acts 1971, No. 38, 
§ 5. See §§ 5-801. 5-802 and notes thereto. 


12-2710. ‘ows of members — Benefits — Qualifications. — The 
widow of any person who is now or who was a member of the Quasi-Judicial 
Retirement System and who died, or dies, before retirement without 
receiving any benefits under the Quasi-Judicial Retirement System and who 
served, before his death, for a period of not less than twenty (20] years on 
either (or a combination of) the Arkansas Workmen’s Compensation 
“ommission, the Arkansas Public Service Commission, or the Arkansas 
~ommerce Commission (or successors to such tribunals) shall be entitled to 
a benefit for life or until her remarriage, payable from the Quasi-Judicial 
Division of the Judicial Retirement System Fund, in an amount equal to 
one-half [2] of the retirement benefits which the deceased member would 
have received, had he lived until retirement. [Acts 1971, No. 151, § 1, p. 388.] 


12-2711. “Widow” defined. — For purposes of this Act (§§ 12-2510, 
12-2511], the term “widow” is defined as the surviving wife who has attained 
the age of sixty (60) years, and one to whom a. member had been married 
not less than five [5] years, and with whom said member was living at the 
time of his death. [Acts 1971, No. 151, § 2, p. 388.] 


Repeaiing Clause. Section 3 of Acts 1971, 
No. 151, repealed all laws and parts of laws 
in conflict therewith. 

Separability. Section 4 of Acts 1971, No. 
151, read: “If any provision of this Act is held 


invalid such invalidity shall not affect other 
provisions of this Act which can be given 
effect without the invalid provision, and to 
this end the provisions of this Act are declared 
to be severable.” 
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State Regulatory Authority P.C. 11077 
2. Privacy and Security Council 
" Dept. of Justice Reg. 
» — Sanamination Reguations Ch. |, Title Il, Cal, Adm. Code x 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies P.C. 11105, 13300 x 
mil ay Nen-Criminal P.C. 11105, 13300 x 
3.12 Authorizes to Private Sector P.C. 11105, 13300 x 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | P.C. 11105, 13300 Xx 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies P.C. 11105,°13300 ' x 
3.22 Authorizes to Private Sector P.C. 11105, 13300 x 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies P.C. 11105, 13300 . 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies P.C. 11105, 13300 x 
3.32 Authorizes to Private Sector P.C. 11105, 13300 x 
3.33. Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy P.c. 11121 Xx 
5. Right to Challenge P.C. 11126 Xx 
6. Judicial Review of Challenged Information P.C. 11126 x 
P.C. 851.8 x 
7. Purging Non-Conviction Information Dept. of Justice Reg. x 
8. Purging Conviction Information Sap. cf Deatles Meg, . 
a 
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P.C, 851.8 
9. Sealing Non-Conviction Information P.C, Sect. 1203.45 x 
10, Sealing Conviction Information P.C, Sect. 1203.45 x 
ll. Removal of Disqualifications P.C, Sect, 1203.45 Xx 
12, Right to State Non-Existence of Record Labor Code Sect, 432.7 x 
P.C. 11105, 13300, 13305, 13202 » 
13, Research Access P.C, LLLOd. x 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements P.C. LLLL5S, LLL16 x 
BC 13150, 1315), 13152 xX 
14.2 Auditing Requirements P.C. 11079 x 
14.3 Other Accuracy/Completeness 
Requirements P.C. 11126 x 
15, Dedication 
16. Civil Remedies 
P.C. LLL41, 11142, 11143 x 
17, Criminal Penalties P.C, 11302, 11303, 11304 x 
18. Public Records G.C, 6251 x 
19, Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
P.C. 11077 x 
22. Security Reg. Sect. 706, 707 x 
22.1 Physical (Building) Security 
22.2 Administrative Security 
22.3 Computer Security 
P.C. 11078 x 
23. Transaction Logs Reg. Sect. 703(c) | X 
P.C. 11077 | x 
24. Training Employees Reg. Sect. 710 |X 
| 
25. Listing of Information Systems | | 
| | 
26. FOIA (Including C31) 1 | 
| if 
.C. 6254 Xx 
27. FOIA (Excluding CJ!) | G © 
28. Central State Repository _ P.C. 11105 ! . 
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California Penal Code 


§ 651.8 Sealing and destruction of arrest records; determination of factual in- 
nocence; contingent repeal 


(a) In any case where a person has been arrested and no accusatory pleading has 
been filed, the person arrested may petition the law enforcement agency having 
jurisdiction over the offense to destroy its records of the arrest. A copy of such 
petition shall be served upon the district attorney of the county having jurisdiction 
over the offense. The law enforcement agency having juriadiction over the offense, 
upon a determination that the person arrested in factually innocent, shall, with the 
concurrence of the district attorney, sen) its arrest records, and the petition for 
relief under this section for three years from the date of the arrest and thereafter 
destroy ite arrest records and the petition. The law enforcement agency having 
jurisdiction over the offense shall notify the Department of Justice, and any law 
enforcement agency which arrested the petitioner or participated in the arrest of 
the petitioner for an offense for which the petitioner has been found factually in- 
nocent under this subdivision, of the sealing of the arrest records and the reason 
therefor, The Department of Justice and any law enforcement agency so notified 
shall forthwith seal their records of the arrest and the notice of sealing for three 
years from the date of the arrest, and thereafter destroy their records of the arrest 
and the notice of sealing. The law enforcement agency having jurisdiction over 
the offense and the Department of Justice shall request the destruction of any rec- 
ords of the arrest which they have given to any local, state, or federal agency or 
to any other person or entity. Each such agency, person, or entity within the State 
of California receiving such a request shall destroy its records of the arrest and 
such request, unless otherwise provided in this section. 


(b) If, after receipt by both the law enforcement agency and the district attorne) 
of a petition for relief under subdivision (a), the law enforcement agency and district 
attorney do not respond to the petition by accepting or denying such petition within 
60 days after the running of the relevant statute of limitations or within 60 days 
after receipt of the petition in cases where the statute of limitations has previously 
lapsed, then the petition shall be deemed to be denied. In any case where the peti- 
tion of an arrestee to the law enforcement agency to have an arrest record de 
stroyed is denied, petition may be made to the municipal or justice court which 
would have bad territorial jurisdiction over the matter. A copy of such petition 
shall be served on the district attorney of the county having jurisdiction over the 
offense at least 10 days prior to the hearing thereon. The district attorney may 
present evidence to the court at such hearing. Notwithstanding Section 1538.5 or 
1539, uny judicial determination of factual innocence made pursuant to this section 
may be heard and determined upon declarations, affidavits, police reports, or any 
other evidence submitted by the parties which is material, relevant and reliable. A 
finding of factual innocence and an order for the sealing and destruction of records 
pursuant to this section shall not be made unless the court finds that no reasonable 
cause exists to believe that the arrestee committed the offense for which the arrest 
was made. In any court hearing to determine the factual innocence of a party, the 
initial burden of proof shall rest with the petitioner to show that no reasonable 
cause exists to believe that the arrestee committed the offense for which the arrest 
was made. If the court finds that this showing of no reasonable cause has been 
made by the petitioner, then the burden of proof shall shift to the respondent to 
show that a reasonable cause exists to believe that the petitioner committed the 
offense for which the arrest was made. If the court finds the arrestee to be factual- 
ly innocent of the charges for which the arrest was made, then the court shall 
order the law enforcement agency having jurisdiction over the offense, the Depart- 
ment of Justice, and any law enforcement agency which arrested the petitioner or 
participated in the arrest of the petitioner for an offense for which the petitioner 
has been found factually innocent under this section to seal their records of the 
arrest and the court order to seal and destroy such records, for three years from 
the date of the arrest and thereafter to destroy their records of the arrest and the 
court order to seal and destroy such records. The court shall also order the law 
enforcement agency having jurisdiction over the offense and the Department of 
Justice to request the destruction of any records of the arrest which they have 
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given to any local, state, or federal agency, person or entity. Each state or local 
agency, person or entity within the State of California receiving such a request shall 
destroy its records of the arrest and the requeat to destroy auch records, unlens 
otherwise provided in this section, The court shall give to the petitioner a copy 
of any court order concerning the destruction of the arrest records. 


(c) In any cane where a person han been arrested, and an accusatory pleading 
has been filed, but where no conviction has occurred, the defendant may, at any time 
after dinminnal of the action, petition the court which dismissed the action for « 
finding that the defendant is factually innocent of the charges for which the arrest 
was made. A copy of such petition shall be scrved on the district attorney of the 
county in which the accusatory pleading was filed at least 10 days prior to the hear- 
ing on the petitioner's factual innocence, The district attorney may present evi- 
dence to the court at such hearing, Such hearing shall be conducted as provided 
in subdivision (b). If the court finds the petitioner to be factually innocent of the 
charges for which the arrest wan made, then the court shall grant the relief as 
provided in subdivision (b). 


(d) in any case where a person bas been arrested and an accusatory pleading has 
been filed, but where no conviction has occurred, the court may, with the concurrence 
of the district attorney, grant the relief provided in subdivinion (b) at the time of 
the dismissal of the accusatory pleading. 


(e) Whenever any person is acquitted of a charge and it appears to the judge 
presiding at the trial wherein such acquittal occurred that the defendant was factual- 
z innocent of such charge, the judge may grant the relief provided in subdivision 

). 

(f) In any case where a person who has been arrested is granted relief pursuant 
to subdivision (a) or (b), the law enforcement agency having jurisdiction over the 
offense or court shall issue o written declaration to the arrestee stating that it is 
the determination of the law enforcement agency having jurisdiction over the offense 
or court that the arrestee is factually innocent of the charges for which he was 
arrested and that the arrestee is thereby exonerated. Thereafter, the arrest shall 
be deemed not to have occurred and the person may answer accordingly any ques 
tion relating to its occurrence. 


(g) The Department of Justice shall furnish forms to be utilized by persons apply- 
ing for the destruction of their arrest records and for the written declaration that 
one person was found factually innocent under subdivisions (a) and (b). 


(bh) Documentation of arrest records destroyed pursuant to subdivision (a), (b), (c), 
(d), or (e) which are contained in Investigative police reports shall bear the notation 
“Exonerated" whenever reference is made to the arrestee. The arrestee shall be 
notified in writing by the law enforcement agency having jurisdiction over the 
offense of the sealing and de: truction of the arrest records pursuant tc this section. 


(1) Any finding that an arrestee is factually innocent pursuant to subdivision (a), 
(b), (c), (d), or (e) shall not be admissible as evidence in any action. 

(j) Destruction of records of arrest pursuant to subdivision (a), (b), (c), (d), or (e) 
shall be accomplished by permanent obliteration of all entries or notations upon 
such records pertaining to the arrest, and the record shall be prepared again so 
that it appears that the arrest never occurred. However, where (1) the only entries 
on the record pertain to the arrest and (2) the record can be destroyed without 
necessarily effecting the destruction of other records, then the document constitut- 
ing the record shall be physically destroyed. 

(k) No records shall be destroyed pursuant to subdivision (a), (b), (c), (d), or (e) 
if the arrestee or a codefendunt has filed a civil action against the peace officers 
or law enforcement jurisdiction which made the arrest or instituted the prosecution ° 
and if the agency which is the custodian of such records has received a certified 
copy of the complaint in such civil action, until the civil action has been resolved. 
Any records sealed pursuant to this section hy the court in the civil actions, upon 
a showing of good cause, may be opened and submitted into evidence, The records 
shall be confidential and shall be available for inspection only by the court, jury, 
partics, counsel for the parties and any other person authorized by the court, Im- 
mediately following the final resolution of the civil «ction, records subject to sub- 
division (a), (b), (¢), (d), or (e) shall be sealed and destroyed pursuant to subdivision 
(a), (b), (ce), (d), or (e). 
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(4) For arreata occurring on or after January 1, 1981, and for accusatory plead- 
ings filed on or after January 1}, 1981, petition» for relief under this section may 
be filed up to two yearn from the date of the arrest or filing of the accusatory 
pleading, whichever in later, Until January 1, 19838, petitioners can file for relief 
under this section for arresta which occurred or accusatory plendings which were 
filed up to five years prior to the effective dute of the statute. Any time restric 
tiona on filing for relief under this rection may he waived upon a showing of good 
cause by the petitioner and in the alwence of prejudice. 

(m) Any relief which in available to a petitioner under this section for an arrest 
shall alxo be available for an urrest which has heen deemed to be or described ax 
a detention under Section 849.5 or 851.6, 

(n) The provixions of this section shall not apply to any offense which is classi- 
fied as an infraction. 

(041) The provisions of this section shall be repeuled on the effective date of a 
final judgment based on u claim under the Califorula or United States Constitution 
holding that evidence which in relevant, reliable, and waterial may not be con- 
widered for purposes of a judicial determination of factual innocence under this 
wection. For purposes of this subdivision, 1 Judgment by the appellute departwent 
of a superior court is a final judgment if it in published and if it is not reviewed 
on appeal by a district court of appeal. A judgment of a district court of appeal 
is a final judgment if it is published and if it is vot reviewed by the California Su- 


preme Court. 
(2) Any such decision referred to In thin subdivision shall be stayed pending ap- 


(3) If not otherwise appealed by a party to the action, any such decision referred 
to In this subdivision which tx a jJudginent by the appellate departinent of the su- 
perior court, shall be appealed by the Attorney General, 

(Added by Stats.1980), c. 1172, p. —, § 2, urgency, eff. Sept. 29, 1980.) 
— cumtingent repeal of thia section, «ec note under & 851.85, 


1080 Legisiat of records in oxjmninal cases permitted seal- 
Former ai Ha added by Stats.1975, ing such records when an accused wes ac- 
904, oes. 8: relating to motion to ceai quitted and | it a red to the judge who 
records on “aseutual if the person appears presided at a t the acc was fac- 


e A weee to be factually innocent, was tually innocent of the charge but did not 

i crate. 1980, ¢. 1172, p. —, $1. permit seali such records in cw 
See. now wherein the charge was dismissed ‘in fur- 
therance of justice’ did not visite “equal 


Law Review - ™_-. 

Decriminalization of convicted: Plea protection uirements; it was difficult 
representation. Kodney R. Jones, (1976) Hy to conceive of a class of defendants who 
San Diego L.Rev. 804. more logically deserved the benefits of the 

Beieise ting « client's criminal reco Rod- provision than those defendants who were 
ne (1977) $2 S.Bar J. J. Tis. not only acquitted on a criminal ones 

ions oft of innocent arrestee: Sealing of but also appeared to the judge pe — 
records. (1977) 28 Hast.L.J. 1563. ed to be ‘factually innocent" and 
Library References fore, the statutory distinction had 

inal 1222 Uonal basis. People v. _ (1979) 185 
c.J.8. le w § 2008 et seq. Cal.Rptr. 230, 92 C.A.3d 315 


2. In general 
Though acquittal is one precondition that 


Index to Notes must be satisfied before a court has au- 
thority to seal records in a criminal case. 


In general 2 not all acquittals justify sealing; thus, ac- 
Findings 3 quittals for technical reasons usually will 
Review 4 not justify sealing and even an acquittal on 


Validity of prior law the merits which is merely an adjudication 
that proof at the prior proceeding was not 
sufficient to overcome all reasonable doubt 

1. Vatidity of prior law as to guilt does not suffice. People v. 

Fact that provision of § 851.8 (repealed; Glimps (1979) 155 Cal. Rotr. 230, 92 C.A. 3d 

see, now, this section) rhating to sealing 315. 


Underiine indicates changes or additions by amendment 
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section) an ult to apply for present and where dismissal of enae at 
eeali that he request of utor was made on condi- 


ng upon ng 
was acquitted and was factually innocent 
was remedial a which should have 


been liberally to promote under- t udged y 
lying blic icy and if the meaning was was not the judge who had entered the dis- 
oubtful, the statute should have been con- missal and had no competent evidence be- 
strued as to ex the remedy. P e fore him upon which to make any such 
v. White (1978) 144 Cal. Rptr. 128, 77 C.A.3d yading, purported finding, made in connec- 
upp. 17. tion with sealing record, did not satisfy re- 
tion 851.8 : see, now, this ulrements of § 851.8 (repealed; see, now 


(repealed ; > 

section) providing relief for innocent ar- this section) and, therefore, order coamng 

recoru was in excess of jurisdiction a 

been acquitt oid. People v. Glimpse (1979) 165 Cal. 
were acquitted 


was void. 
Rotr. 230, 92 C.A.34 315. 
4. Review 

be sealed upon request when- 

with ony oftenes has record that is made 


a eoter pealien 
it appears to the Judge without legislative authority is in excess of 
mnocent"’; and in 


the court's jurisdiction and, when it ap- 


that he was ‘‘factually rs from the record that the order was 
that event, the court must inform the de- nade without authority, the order is void 
fendant that he thereafter state that and must be set aside on motion at an 


charge and 
that he was found innocent of such charge 
by the court. Loder v. Municipal Court for 
San Diego Judicial Dist. of San Dioge 
county (1976) 132 Cul.Rptr. 464, 553 P.2d 
624, 17 C.3d 859. 


3. Findings 

Where accused was not acquitted and 

there was no trial at which evidence estab- 

§$ 851.85 Motion to seal records on acquittal if person appears to judge to be 
factually innocent; rights of defendant under order 


Whenever a person is nequitted of a charge and it appears to the judge presiding 
at the trinl wherein such acquittal occurred that the defendant was factually in- 
nocent of the charge, the judge may order that the records in the case be sealed, 
including any record of xrrest or detention, upon the written or oral motion of any 
party in the cuse or the court, and with notice to all parties to the case. If such 
an order ix made, the court shall give to the defendant x copy of such order and 
inform the defendant that he may thereafter state that he was not arrested for 
such charge and that he was found innocent of such charge by the cuurt. 

(Added by Stats.1980, c. 1172, p. —-, 43, urgency, eff. Sept. 29, 1980.) 


Operative cffect, see nute under this section. 


he was not arrested for such time after its ent the court whi 


made the order. People v. Glimpse (1979) 
155 Cal. Rptr. 230, 92 C.A.8d 315. 

An order denying a petition to seal arrest 
recorius is ap as it is an order made 
after judgment affccti the substantial 
rights of the people. ple v. White 
(1978) 144 Cal. Kptr. 128, 77 C.A.3d Supp. 17. 


1980 Legisiation. 


Section 4 of Stats.1980, c. 1172, p. —, 
provided: 

“If the provisions of Section $51.8 of the 
Penal Code as added by Section 2 of this 
act are repealed pursuant to subdivision 


(9) of Section 851.8, then Section $ of this 
act shall be operative on the operative date 
of the repeal of Section 851.8."’ 

Derivation: Former 4 851.8, added by 
Stats.1975. c. 904, p. 2002, § 1. 


* * 


11075. 


(a) As used in this article, “criminal offender record information" means 
records and data compiled by criminal justice agencies for purposes of identify- 
ing criminal offenders and of maintaining as to each such offender a summary of 
arrests, pretrial proceedings, the nature and disposition of criminal charges, 
sentencing, incarceration, rehabilitation, and release. 


(b) Such information shall be restricted to that which is recorded as “he 
result of an arrest, detention, or other initiation of criminal proceedings or 


of any consequent proceedings related thereto. 
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Criminal offender record information shall be disseminated, whether 
directly or through any intermediary, only to such agencies as are, or may 
subsequently be authorized access to such records by statute. 


11077. 


The Attorney General is responsible for the security of criminal offender 
record information. To this end, he shall: 


(a) Establish regulations to assure the security of criminal offender 
record information from unauthorized disclosures at all levels of operation in 
this state. 


(b) Establish regulations to assure that such information shall be 
disseminated only in situations in which it is demonstrably required for the 
performance of an agency's or official's functions. 


(c) Coordinate such activities with those of any interstate systems for the 
exchange of criminal offender record information. 


(d) Cause to be initiated for employees of all] agencies that maintain, 
receive, or are eligible to maintain or receive, criminal offender record 
information a continuing educational program in the proper use and control of 
criminal offender record information. 


(e) Establish such regulations as he finds appropriate to carry out his 
functions under this article. 


11078. 


Each agency holding or receiving criminal offender record information in a 
computerized system shall maintain, for such period as is found by the Attorney 
General to be appropriate, a listing of the agencies to which it has released 
or communicated such information. 


11079. 


The Attorney General may conduct such inquires and investigations as he 
finds appropriate to carry out functions under this article. He may for this 
purpose direct any agency that maintains, or has received, or that is eligible 
to maintain or receive criminal offender records te produce for inspection 
statistical data, reports, and other information concerning the storage and 
dissemination of criminal offender record information. Each such agency is 
authorized and directed to provic ) data, reports, and other information. 
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11105. State summary criminal history information; maintenance, furnishing 
to authorized persons; fingerprints on file without criminal 
history; fees 


(a)(1) The Department of Justice shall maintain state summary criminal 
history information. 


(2) As used in this section: 


(1) “State summary criminal history information" means the master record 
of information compiled by the Attorney General pertaining to the identification 
and criminal history of any person, such as name, date of birth, physical 
description, date of arrests, arresting agencies and booking numbe.s, charges, 
dispositions, and similar data about such person. 


(11) “State summary criminal history information" does not refer to records 
and data compiled by criminal justice agencies other than the Attorney General, 
nor does it refer to records of complaints to or investigations conducted by, 
or records of intelligence information or security procedures of, the office of 
the Attorney General and the Department of Justice. 


(b) The Attorney General shall furnish state summary criminal history 
information to any of the following, when needed in the course of their duties, 
provided that when information is furnished to assist an agency, officer, or 
official of state or local government, a public utility, or any entity, in ful- 
filling employment, certification, or licensing duties, the provisions of 
Chapter 1321 of the Statutes of 1974 and of Section 432.7 of the Labor Code 
shall apply: 


(1) The courts of the state. 
(2) Peace officers of the state as defined in Section 830.1, subdivisions 


(a) and (b) of Section 830.2, subdivisions (a), (b), and (j) of Section 830.3, 
subdivisions (a), (b), and (c), of Section 830.5, and Section 830. 5a. 


(3) District attorneys of the state. 

(4) Prosecuting city attorneys of any city within the state. 

(5) Probation officers of the state. 

(6) Parole officers of the state. 

(7) A public defender or attorney of record when representing a person in 


proceedings upon a petition for a certificate of rehabilitation and pardon 
pursuant to Section 4852.08 of the Penal Code. 
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(8) A public defender or attorney of record when representing a person 
in a criminal case and when authorized access by statutory or decisional law. 


(9) Any agency, officer, or official of the state when such criminal history 
information is required to implement a statute or regulation that expressly 
refers to specific criminal conduct applicable to the subject person of the 
state summary criminal history information, and contains requirements or exclusions, 
or both, expressly based upon such specified criminal conduct. 


(10) Any city or county, or city and county, or district, or any officer, 
or official thereof when access is needed in order to assist such agency, 
officer, or official in fulfilling employment, certification, or licensing duties, 
and when such access is specifically authorized by the city council, board of 
Supervisors or governing board of the city, county, or district when such 
criminal history information is required to implement a statute, ordinance, or 
regulation that expressly refers to specific criminal conduct applicable to the 
subject person of the state summary criminal history information, and contains 
requirements or exclusions, or both, expressly based upon such specified criminal 
conduct. 


(11) The subject of the state summary criminal history information under 
procedures established under Article 5 (commencing with Section 11120), Chapter 1, 
Title 1 of Part 4 of the Penal Code. 


(12) Any person or entity when access is expressly authorized by statute 
when such criminal history information is required to implement a statute or 
regulation that expressly refers to specific criminal conduct applicable to 
the subject person of the state summary criminal history information, and contains 
requirements or exclusions, or both, expressly based upon such specified criminal] 
conduct. 


(13) Health officers of a city, county, or city and county, or district, 
when in the performance of their official duties enforcing Section 3110 of the 


Health and Safety Code. 


(14) Any managing or supervising correctional officer of a county jail or 
Other county correctional facility. 


_(c) The Attorney General may furnish state summary criminal history 
information upon a showing of a compelling need to any of the following, provided 
that when information is furnished to assist an agency, officer, or official of 
state or local government, a public utility, or any entity, in fulfilling 
employment, certification, or licensing duties, the provisions of Chapter 132] 
of the Statutes of 1974 and of Section 432.7 of the Labor Code shall apply: 


(1) Any public utility as defined in Section 216 of the Public Utilities 
Code which operates a nuclear energy facility when access is needed in order to 
assist in employing persons to work at such facility, provided that, if the 
Attorney General supplies such data, he shall furnish a copy of such data to 
the person to whom the data relates. 


(2) To a peace officer of the state other than those included in 
Subdivision (b). 
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(3) To a peace officer of another country, 


(4) To public officers (other than peace officers) of the United States, 
other states, or possessions or territories of the United States, provided 
that access to records similar to state summary criminal history information 
is expressly authorized by a statute of the United States, other states, or 
possessions or territories of the United States when such information is needed 
for the performance of their official duties. 


(5) To any person when disclosure is requested by a probation, parole, or 
peace officer with the consent of the subject of the state summary criminal 
history information and for purposes of furthering the rehabilitation of the 
subject. 


(6) The courts of the United States, other states or territories or 
possessions of the United States. 


(7) Peace officers of the United States, other states, or territories or 
possessions of the United States. 


(8) To any individual who is the subject of the record requested when needed 
in conjunction with an application to enter the United States or any foreign 
nation. 


(d) Whenever an authorized request for state summary criminal history 
information pertains to a person whose fingerprints are on file with the Department 
of Justice and the department has no criminal history of that person, and the 
information is to be used for employment, licensing, or certification purposes, 
the fingerprint card accompanying such request for information, if any, may be 
Stamped "no criminal record" and returned to the person or entity making the 
request. 


(e) Whenever state summary criminal history information is furnished 
pursuant to this section, the Department of Justice may charge the person or 
entity making the request a fee which it determines to be sufficient to reimburse 
the department for the cost of furnishing such information. Any state agency 
required to pay a fee to the department for information received under this section 
may charge the applicant a fee sufficient to reimburse the agency for such expense. 
All moneys received by the department pursuant to this section, Section 12054 of 
the Penal Code, and Section 13588 of the Education Code shall be deposited in a 
special account in the General Fund to be available for expenditure by the 
department to offset costs incurred pursuant to such sections when appropriated 
by the Legislature therefor. 


(f) Whenever there is a conflict, the processing of criminal fingerprints 
and fingerprints of applicants for security guard or alarm agent registrations 
or firearms qualification permits submitted pursuant to Section 7514 of the 
Business and Professions Code shall take priority over the processing of applicant 
fingerprints. 
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(g) It is not a violation of this section to disseminate statistical or 
research information obtained from a record, provided that the identity of the 
subject of the record is not disclosed. 


(h) It is not a violation of this section to include information obtained 
from a record tn (1) a transcript or record of a judicial or administrative 
proceeding or (2) any other public record when the inclusion of the information 
in the public record {s authortzed by a court, statute, or decisional law. 


Added by Stats. 1975, c. 1222, Section 2. Amended by Stats. 1976, c 683, 
Section 1; Stats. 1978, c. 475, Section 1; Stats. 1979, c 982, Section 8. 


13202. 


Every public agency or bona fide research body immediately concerned with 
the prevention or control of crime, the quality of criminal justice, or the 
custody or correction of offenders may be provided with such criminal offender 
record information as is required for the performance of its duties, provided 
that any material identifying individuals is not transferred, revealed, or used 
for other than research or statistical activities and reports or publications 
derived therefrom do not identify specific individuals, and provided that such 
agency or body pays the cost of the processing of such data as determined by the 


Attorney General. 


ARTICLE 5. EXAMINATION OF RECORDS [NEW] 


Sec. 

11120. Record defined. 

11121. Purpose. 

11122. Application; contents; fee. 


11123. Submission of application; fee. 
11124. Determination of existence of record; copy of record or notice of no record ; 


delivery. 
11125. Unauthorized requirement of obtuining record or notice of record; offense 


[New]. 
11126. Correction of record; written request for clarification; notice of correction 
of record; administrative adjudication; judicial review. 
11127. Regulations. 
Article 5 was added by Stats.1971, c. 1489, p. 2848, § 1. 


Review of criminal offender record infor- 
mation, see 11 Cal.Adm.Code 705. 
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§ 11120. Record defined 


As used in this article, “record” with respect to any person means the state sum- 
mary criminal history information as defined in subdivision (a) of Section 11108, 
maintained under such person's name by the Department of Justice. 

(Added by Stats.1971, c. 1439, p. 2844, § 1. Amended by Stats.1972, c. 1377, p. 2841, 
§ 86.1; Stats.1975, c. 1222, p. 3087, § 3.) 


1. In general 
Section 11120 to 11127 dealing with ac- 


cess of private individuals to their state jor deny due o the inmate. In re 

arrest records constituted special legisla- Pr Cal . 

tion : tool i ° over any ge i sagen (1974) 112 Cal.Rptr. 579, 37 C.A.3d 
on es, as 


You Berkeley Clty. cnecent wa) 
r vy. n 
119 Cal. Rpir. 830, 46 C.A.3d 825. 


$ 11121. Purpese 


It is the function and intent of this article to afford persons concerning whom 
a record is maintained in the files of the bureau * * * an opportunity to. 


* * © obtain a copy of the record compiled from such files, and to refute any 


erroneous or inaccurate information contained therein * * * 
(Added by Stats.1971, c. 1439, p. 2844, § 1. Amended by Stats.1980, c. 939, p. —, 


§ 1.) 
1980 Amendment. Substituted ‘‘an op- ine the record’’; and deleted ‘‘as is consist- 
~~ 4 to obtain a copy of the record’ ent with the requirements and functions of 
or ‘‘such reasonable opportunity to exam- the bureau’’ from the end of the section. 


§ 11122. Application; contents; fee 
Any person desiring * * * a copy of the record relating to himself shall 


obtain * * * an application form furnished by the department which shall 
require his fingerprints in addition to such other information as the department 
shall specify. Applications may be obtained from police departments, sheriff de- 


partments, or the Departinent of Justice. The * * °* fingerprinting agency 


may fix a reasonable fee for affixing the applicant's fingerprints to the form, 
and shall retain such fee * * *, 


(Added by Stats.1971, c. 1439, p. 2844, §1. Amended by Stats.1972, c. 1377, p. 2842, § 
86.2; Stats.1980, c. 939, p. —, § 2.) 


1972. Amendment. Substituted depart- dence, or from the office of the depart- 
ment for bureau. ment’’ pw pete Fo sl = pe a 
1980 Amendment. Substituted ‘‘a c ¢ tence; and substituted ‘The fingerpr 
the record”’ for ‘‘to examine a record’) “yee agency” for “The city or county, as appll- 
of his residence, or, if not a resident of a ‘tence; and added the second sentence. 


city, from the sheriff of his county of resi- 


§ 11123. Submission of application; fee 

The applicant shall submit the completed application directly to the depart- 
ment. The application shall be accompanied by a fee * * * not to exceed 
* * * twenty-five dollars ($25) thut the department determines equals the costs 
of processing the application and * * * providing a copy of the record to the 
applicant. All fees received by the department under this section are hereby 
appropriated without regard to fiscal years for the support of the Department of 
Justice in addition to such other funds as may be appropriated therefor by the 
Legislature. Any request for waiver of fee shall accompany the original request 
for the record and shall include a claim and proof of indigency. 


(Added by Stats.1971, c. 1439, p. 2844, § 1. Amended by Stats.1972, c. 1377, p. 2842, 
§ 86.3; Stats.1980, c. 939, p. —, §$ 3.) 
1972 Amendment. Substituted depart- to exceed ten dollars ($10) and ‘‘providing 
ment for bureau. a copy of the record to the applicant’’ for 
1980 Amendment. Substituted ‘‘not to ‘‘making a record available for examina- 
exceed twenty-five dollars ($25)"’ for ‘of tion’’ In the first sentence; and added the 
five dollars ($5) or such higher amount, not’ third sentence. 


Asterisks * * * indicate deletions by amendment 
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§ 11124. Determination of existence of record; copy ef record or notice of ne 
record; delivery 


When an application is received by the der irtment, the department shall deter- 
mfhe whether a record pertaining to the app).cant is maintained. If such record 
is maintained, the department shall * * * furnish a copy of the record to 


the applicant or to an individual designated by the applicant. If no such record 
is maintained, the departinent shall so notify the applicant or an individual desig- 
nated by the applicant. Delivery of the copy of the record, or notice of no record, 
may be by mail * * * or other appropriate means agreed to by the applicant 
and the department. 


(Added by Stats.1971, c. 1439, p. 2844, § 1. Amended by Stats.1972, c. 1377, p. 2842. 
§ 86.4; Stats.1975, c. 667, p. 1457, § 1; Stats.1980, c. 939, p. —, § 4.) 


1972 Amendment. Substituted depart- specify a time when the record may be ex 
ment for bureau. amined at a suitable cooky of the Y separt: 

1975 Amendment. Provided alternatively ment or, if the agoiieant . = to > 
that if unable to review record at de- view the record at th 
partment facility, an applicant may review by the department, p- “he a, appiteant 
same at police department or sheriff's of- to review the record at any 
fice. ment or sheriff's office wh 

1980 Amendment. Rewrote the section make the record available to o sarees "to 
which previously read: ‘‘When an applica- Upon verification of his identity, the appli- 
tion is received by the department, the de- cant shall be allowed to examine the record 
partment shall determine whether a record pertone to him, or a true co thereof, 
portating to “- applicant is maintained. or a period not to exceed one hour. The 

record is maintained, the depart- applicant may not retain or reproduce the 

ment shal! inform the applicant by mail of record, but may make a written summary 
the existence of the record and shall either or notes in his own handwriting’’. 


§ 11125. Unauthorized requirement of obtaining record or notice of no record; 
offense 


No person or agency shall require another person to obtain a copy of a record 
or notification thet a record exists or does not exist, as provided in Section 11124, 
unless specificsiiy authorized by law. A violation of this section is a misdemeanor. 
(Added by Stats.1980, c. 939, p. —, § 6.) 


1980 Legislation. 1377, p. 2842, § 86.5, relating to the applica- 
Former § 11125, added by Stats.1971, c. tions Ot prisoners to examine records, was 
1439, p. 2844, § 1, ‘amended by Stats. 1972, c. repealed by Stats.1980, c. 939, p. ——, § 5 


§ 11126. Correction of record; written request for clarification; notice of cor- 
rection of record; administrative adjudication; judicial review 


(a) If the applicant desires to question the accuracy or completeness of any ma- 
terial matter contained in the record, he may submit a written request to the “de- 


partment in a form established by it. The request shall include a statement of the 
alleged inaccuracy or incompleteness in the record, and its materiality, and shall 


specify any proof or corroboration available. Upon receipt of such request, the 
department shall forward it to the person or agency which furnished the questioned 
information. Such person or agency shall, within 30 days of receipt of such writ- 
ten request for clarification, review its information and forward to the depart- 
ment the results of such review. 


(b) If such agency concurs in the allegations of inaccur. : ="°:s or incompleteness 
in the record, and finds that the error is material, it sh:.i’ correct its record and 
shall so inform the department, which shall correct the yecord accordingly. The 
department shall inform the applicant of its correction of the record under this 
subdivision within 30 days. The department and the agency shall notify all per- 


sons and agencies to which they have disseminated the incorrect record in the past 
90 days of the correction of the record, and the applicant shall be informed that 
such notification has been given. The department and the agency shall also notify 
those persons or agencies to which the incorrect record hus been disseminated 
which have been specifically requested by the applicant to receive notification of 
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the correction of the record, and the applicant shall be informed that such noti- 
fication has heen given. 

(c) If such agency denies the allegation» of inaccurateness or incompleteness 
in the record, the matter shall be referred for administrative adjudication in ac- 
cordance with Chapter 5 (commencing with Section 11500) of Part 1, Division 3, 
Title 2 of the Government Code for a determination of whether inaccuracy or in- 
completeness exists in the record. The agency from which the questioned infor- 
mation originated shall be the respondent in the hearing. If .* * * a material 


inaccuracy or incompleteness ix found in any record, the agency in charge of thai 
record shall he directed to correct it accordingly, and to inform the department, 


which shall correct its record accordingly. The department and the agency shall 
notify all. persons and agencies to which they have disseminated the incorrect rec- 
ord In the past 90 days of the correction of the record, and the applicant shall be 
informed that such notification has been given. The department and the agency 
shall also notify those persons or agencies to which the incorrect record hus been 
disseminated which have been specifically requested by the applicant to receive 
notification of the correction of the record, and the applicant shall be informed 
that such notification has been given. Judicial review of the decision shall be 


governed by Section 11523 of the Government Code. The applicant shall be in- 
formed of the decision within 30 days of its issuance in accordance with Section 
11518 of the Government Code. 
(Added by Stats.1971, c. 1439, p. 2845, § 1. Amended by Stats.1972, c. 1377, p. 2842,, 
$86.6; Stats.1980, c. 939, p. —, § 7.) 
1972. Amendment. Substituted depart- material; and added the second and third 
ment for bureau. sentences of subd. (b) and the fourth and 
‘1980 Amendment. Added requirement fifth sentences of subd. (c). 
that the inaccuracy or incompleteness be 
§ 11127. Regulations 
The * * * department shall adopt all regulations necessary to carry out the 
provisions of this article. 
(Added by Stats.1971, c. 1439, p. 2845, § 1. Amended by Stats.1972, c. 1377, p. 2842, 
$ 86.7.) 


1972 Amendment. Substituted depart- 
ment for bureau. 


ARTICLE 6. UNLAWFUL FURNISHING OF * * * STATE SUMMARY 
CRIMINAL HISTORY INFORMATION [NEW] 


11140. Definitions. 

11141. Employee of justice department furnishing record or information to unau- 
thorized person; misdemennor. 

11142. Authorized person furnishing record or information to unauthorized per- 
s0n; misdemeanor. 

11143. Unauthorized person receiving record or information; misdemeanor. 

11144. Dissemination of statistical or research information from a record. 


Article 6 was added by Stats.1974, c. 968, p. 2008, § 1. 
The heading of Article 6, Unlawful Furnishing of Master Record Sheet, 
was amended by Stats.1975, c. 1222, p. 3087, § 4, to read as it now appears. 


§ 11140. Definitions 

As used in this article: 

(a) “Record” meas the * * * state summary criminal history information as 
defined in subdivision (a) of Section 11105, or a copy thereof, maintained under a 
person’s name by the Department of Justice. * * * 


Asterisks * * * indicate deletions by amendment 
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(b) “A person authorized by law to receive a record” means any person or public 
agency authorized by u« court, statute, or decisional law to receive a record, 
(Added by Stats.1974, c, 963, p, 2008, 41. Amended by Stats,1075, c, 1222, p. 3087, § 5.) 


1975" Amendment. Substituted ‘‘state defined in subdivision (a) of Section 11105," 
summary criminal history information as for ‘'master record sheet'’ in subd, (a). 


§ 11141. Employee of justice department furnishing record or information to un- 
authorized person; misdemeanor 


Any employee of the Department of Justice who knowingly furnishes a record or 
information obtained from a record to a person who is not authorized by law to re- 
ceive the record or information is guilty of a misdemeanor. 

(Added by Stats.1074, c. 963, p. 2008, & 1.) 
Library mespregecs 

Reco 

C.J.8. Records § 35 et sea. 

§ 11142. Authorized person turnishing record or Information to unauthorized per- 
son; misdemeanor 

Any person authorized by law to receive a record or information obtained from 
a record who knowingly furnishes the record or information to a person who is 
not authorized by Jaw to receive the record or information is guilty of a misde- 
meanor. 

(Added by Stats.1974, c. 963, p. 2008, § 1.) 
eer aerereee 


Cys J.8. Resords § 35 et seq. 


§ 11143. Unauthorized person receiving record or Information; misdemeanor 


Any person, except those specifically referred to in Section 1070 of the Evidence 
Code, who, knowing he is not authorized by law to reccive a record or information 
obtained from a record, knowingly buys, receives, or possesses the record or in- 
formation is guilty of a misdemeanor. 

(Added by Stats.1974, c. 963, p. 2008, § 1.) 


Library References 
Records Glf4. 
C.J.S. Records § 35 et seq. 


§ 11144. Dissemination of statistical or research Information from a record 


(a) It is not a violation of this article to disseminate statistical or research in- 
formation obtained from a record, provided that the identity of the subject of the 
record is not disclosed. 


(b) It is not a violation of this article to disseminate information obtained from 
a record for the purpose of assisting in the apprehension of a person wanted in 
connection with the commission of a crime. 

(c) It is not a violation of this article to include information obtained from a 
record in (1) a transcript or record of a judicial or administrative proceeding or 
(2) any other public record when the inclusion of the Information in the public rec- 
ord is authorized by a court, statute, or decisional law. 

(Added by Stats.1974, c. 963, p. 2009, § 1.) 


Library References 
ords G14. 
C.J.8. Records § 35 et seq. 
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1203. Probation; pre-sentence investigation, report and recommendations; 
mitigating circumstances; hearing by court; power to grant 
probation; summary denial in misdemeanor cases; offenses for 
which probation may not be granted; investigation and report where 
defendant ineligible; procedure for release to another state 


(a) As used in this code, "probation" shall mean the suspension of the 
imposition or execution of a sentence and the order of conditional and revocable 
release in the community. Except as otherwise provided in this code, persons 
peeees on probation by the court shall be under the supervision of the probation 
officer. 


(b) In every case in which a person is convicted of a felony and is 
eligible for probation, before judgment is pronounced, the court shall immediately 
refer the matter to the probation officer to investigate and repurt to the court, 
at a specified time, upon the circumstances surrounding the crime and the prior 
nistory and record of the person, which may be considered either in aggravation 
or mitigation of the punishment. The probation officer shall immediately 
investigate and make a written report to the court of his findings and recommenda- 
tions, including his recommendations as to the granting or denying of probation 
and the conditions of probation, if granted. The probation officer shall also 
include in his report his determination of whether the defendant is a person who 
is required to pay a fine pursuant to Section 13967 of the Government Code. The 
‘probation officer shall also include in his report for the court's consideration 
whether the court shall require, as a condition of probation, restitution to the 
victim or to the Indemnity Fund if assistance has been granted to the victim 
pursuant to Article 1 (commencing with Section 13959) of Chapter 5 of Part 4 of 
Division 3 of Title 2 of the Government Code, a recommendation thereof, and if 
SO, the amount thereof, and the means and manner of payment. The report shall be 
made available to the court and the prosecuting and defense attorney at least 
nine days prior to the time fixed by the court for the hearing and determination 
of the report, and shall be filed with the clerk of the court as a record in the 
case at the time of the hearing. The time within which the report shall be made 
available and filed may be waived by written stipulation of the prosecuting and 
defense attorney which is filed with the court or an oral stipulation in open 
court which is made and entered upon the minutes of the court. At a time fixed 
by the court, the court shall hear and determine the application, if one has been 
made, or, in any case, the suitability of probation in the particular case. At 
the hearing, the court shal] consider any report of the probation officer and 
shall make a statement that it has considered such report which shall be filed 
with the clerk of the court as a record in the case. If the court determines 
that there are circumstances in mitigation of the punishment prescribed by law 
or that the ends of justice would be subserved by granting probation to the person, 
it may place him on probation. If probation is denied, the clerk of the court 
shall immediately send a copy of the report to the Department of Corrections 
at the prison or other institution to which the person is delivered. 
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(c) If a defendant is not represented by an attorney, the court shall 
order the probation officer who makes the probation report to discuss its 
contents with the defendant. 


Stats.1979, c. 1174, Section 2; Stats.1979, c. 1175, Section 2. 
Amendment of this section by Section |] of Stats.1978, c. 1262, failed 
to become operative under the terms of Section 3 of that act. 


1203.4 Discharged probationer; change of plea or vacation of verdict; 
dismissal of charge; release from penalties and disabilities; 
certificate of rehabilitation and pardon; application; pleading 
het conviction in prosecution for subsequent offenses, 
disclosure 


(a) In any case in which a defendant has fulfilled the conditions of 
probation for the entire period of probation, or has been discharged prior to 
the termination of the period of probation, or in any other case in which a 
court, in its discretion and the interests of justice, determines that a defendant 
Should be granted the relief available under this section, the defendant shall, 
at any time after the termination of the period of probation, if he is not then 
serving a sentence for any offense, on probation for any offense, or charged with 
the commission of any offense, be permitted by the court to withdraw his plea of 
guilty or plea of nolo contendere and enter a plea of not guilty; or, if he has 
been convicted after a plea of not guilty, the court shall set aside the verdict 
of guilty; and, in either case, the court shall thereupon dismiss the accusations 
or information against the defendant and except as noted below, he shall there- 
after be released from all penalties and disabilities resulting from the offense 
of which he has been convicted, except as provided in Section 13555 of the Vehicle 
Code. The probationer shall be informed, in his probation papers, of this right 
and privilege and his right, if any, to petition for a certificate of rehabilitatior 
and pardon. The probationer may make such application and change of plea in person 
or by attorney, or by the probation officer authorized in writing; provided, that, 
in any subsequent prosecution of the defendant for any other offense, the prior 
conviction may be pleaded and proved and shall have the same effect as if probation 
had not been granted or the accusation or information dismissed; and provideu 
further that the order shal] state, and the probationer shall be informed, that 
the order does not relieve him of the obligation to disclose the conviction in 
response to any direct question contained in any questionnaire or application for 
public office or for licensure by any state or local agency. 


Dismissal of an accusation or information pursuant to this section does not 
permit a person to own, possess, or have in his custody or control any firearm 
capable of being concealed upon the person or prevent his conviction under 
Section 12021. 


This subdivision shall apply to all applications for relief under this 
section which are filed on or after November 23, 1970. 


(b) Subdivision (a) of this section does not apply to any misdemeanor which 
is within the provisions of subdivision (b) of Section 42001 of the Vehicle Code, 


or to any infraction. 


Section 1; Stats.1979, c. 199, Section 6. 
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1203.45 Petition for order sealing records; exceptions 


(a) In any case in which a person was under tne age of 18 years at the 
time of commission of a misdemeanor and is eligible for, or has previously 
received, the relief provided by Section 1203.4 or 1203.4a, such person, in a 
proceeding under Section 1203.4 or 1203.4a, or a separate proceeding, may 
petition the court for an order sealing the record of conviction and other 
official records in the case, including records of arrests resulting in the 
criminal proceeding and records relating to other offenses charged in the 
accusatory pleading, whether defendant was acquitted or charges were dismissed. 
If the court finds that such person was under the age of 18 at the time of the 
commission of the misdemeanor, and is eligible for relief under Section 1203.4 
or 1203.4a or has previously received such relief, it may issue its order 
granting the relief prayed for. Thereafter such conviction, arrest, or other 
proceeding shaii be deemed not to have occurred, and the petitioner may answer 
accordingly any question relating to their occurrences. 


(b) This section applies to convictions which occurred before, as well as 
those which occur after, the effective date of this section. 


(c) This section shal] not apply to offenses for which registration is 
required under Section 290, to violations of Division 10 (commencing with 
Section 11000) of the Health and Safety Code, or to misdemeanor violations of 
the Vehicle Code relating to operation of a vehicle or of any local ordinance 
relating to operation, standing, stopping, or parking of a motor vehicle. 


(d) This section does not apply to a person convicted of more than one 
offense, whether the second or additional convictions occurred in the same action 
in which the conviction as to which relief is sought occurred or in another 
action, except in the following cases: 


(1) One of the offenses includes the other or others. 
(2) The other conviction or convictions were for the following: 


(i) Misdemeanor violations of Chapters 1 (commencing with Section 21000) 
to 9 (commencing with Section 22500), inclusive, or Chapters 12 (commencing 
with Section 23100) to 14 (commencing with Section 23340), inclusive, of Division 
11 of the Vehicle Code, other than Sections 23101 to 23108, inclusive, or 
Section 23121. 


(i171) Violation of any local ordinance relating to the operation, stopping, 
standing, or parking of a motor vehicle. 


(3) The other conviction or convictions consisted of any combination of 
paragraphs (1) and (2). 


(e) This section shall apply in any case in which a person was under the 
age of 2) at the time of the commission of an offense as to which this section 
is made applicable if such offense was committed prior to March 7, 1973. 
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(f) In any action or proceeding based upon defamation, a court, upon a 
showing of good cause, may order any records sealed under this section to be 
opened and admitted into evidence. The records shall be confidential and shall 
be available for inspection only by the court, jury, parties, counsel for the 
parties, and any other person who is authorized by the court to inspect them. 
Upon the judgment in the action or proceeding becoming final, the court shal] 
order the records sealed. 


Amended by Stats. 1972 c. 579, p. 1006, Section 38; Stats, 1974, c. 401, 
p. 987, Section 2. 


13300. Furnishing to authorized persons; fingerprints on file without 
criminal history; fees 


(a) As used in this section: 


(1) “Local summary criminal history information" means the master record 
of information compiled by any local criminal justice agency pursuant to Chapter 
2 (commencing with Section 13100), of Title 3 of Part 4 of the Penal Code 
pertaining to the identification and criminal history of any person, such as 
name, date of birth, physical description, dates of arrests, arresting agencies 
and booking numbers, charges, dispositions, and similar data about such person. 


(2) “Local summary criminal history information" does not refer to records 
and data compiled by criminal justice agencies other than that local agency, nor 
does it refer to records of complaints to or investigations conducted by, or 
records of intelligence information or security procedures of, the local agency. 


(3) “Local agency" means a local criminal justice agency. 


(b) A local agency shall furnish local summary criminal history information 
to any of the following, when needed in the course of their duties, provided 
that when information is furnished to assist an agency, officer, or official of 
State or local government, a public utility, or any entity, in fulfilling 
employment, certification, or licensing duties, the provisions of Chapter 132] 
of the Statutes of 1974 and of Section 432.7 of the Labor Code shall apply: 


(1) The courts of the state. 

(2) Peace officers of the state as defined in Section 830.1, subdivisions 
(a) and (b) of Section 830.2, subdivisions (a), (b), and (j) of Section 830.3, 
subdivisions (a), (b), and (c) of Section 830.5, and Section 830.5a. 

(3) District attorneys of the state. 

(4) Prosecuting city attcrneys of any city within the state. 


(5) Probation officers of the state. 


(6) Parole officers of the state. 
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(7) A public defender or attorney of record when representing a person in 
proceedings upon a petition for a certificate of rehabilitation and pardon 
pursuant to Section 4852.08. 


(8) A public defender or attorney of record when representing a person in 
a criminal case and when authorized access by statutory or decisional law. 


(9) Any agency, officer, or official of the state when such criminal 
history information ig required to implement a statute, a regulation, or an 
ordinance that expressly refers to specific criminal conduct applicable to the 
Subject person of the local summary criminal history information, and contains 
—— or exclusions, or both, expressly based upon such specified criminal 
conduct. 


(10) Any city or county, or city and county, or district, or any officer, 
or official thereof when access is needed in order to assist such agency, 
officer, or official in fulfilling employment certification, or licensing duties, 
and when such access is specifically authorized by the city council, board of 
Supervisors or governing board of the city, county, or district when such 
criminal history information is required to implement a statute, a regulation, or 
an ordinance that expressly refers to specific criminal conduct applicable to 
the subject person of the local summary criminal history information, and contains 
— or exclusions, or both, expressly based upon such specified criminal 
conduct. 


(11) The subject of the local summary criminal history information. 


(12) Any person or entity when access is expressly authorized by statute 
when such criminal history information is required to implement a statute, a 
regulation , or an ordinance that expressly refers to specific criminal conduct 
applicable to the subject person of the local summary criminal history information, 
and contains requirements or exclusions, or both, expressly based upon such specified 
criminal conduct. 


(13) Any managing or supervising correctional officer of a county jail or 
other county correctional facility. 


(c) The local agency may furnish local summary criminal history information, 
upon a showing of a compelling need, to any of the following, provided that 
when information is furnished to assist an agency, officer, or official of 
State or local government, a public utility, or any entity, in fulfilling 
employment, certification, or licensing duties, the provisions of Chapter 132] 
of the Statutes of 1974 and of Section 432.7 of the Labor Code shall apply: 


(1) Any public utility as defined in Section 216 of the Public Utilities 
Code which operates a nuclear energy facility when access is needed in order to 
assist in employing persons to work at such facility, provided that, if the 
local agency supplies such data, it shall furnish a copy of such data to the 
person to whom the data relates. 


(2) To a peace officer of the state other than those included in subdivision 
(b). 
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(3) To a peace officer of another country. 


(4) To public officers (other than peace officers) of the United States, 
other states, or possessions or territories of the United States, provided that 
access to records similar to local summary criminal history information is 
expressly authorized by a statute of the United States, other states, or possess- 
ions or territories of the United States when such information is needed for the 
performance of their official duties. 


(5) To any person when disclosure is requested by a probation, parole, or 
peace officer with the consent of the subject of the local summary criminal 
history information and for purposes of furthering the rehabilitation of the 
subject. 


(6) The courts of the United States, other states or territories or 
possessions of the United States. 


(7) Peace officers of the United States, other states, or territories or 
possessions of the United States. 


(8) To any individual who is the subject of the record requested when 
needed in conjunction with an application to enter the United States or any 
foreign nation. 


(d) Whenever an authorized request for local summary criminal history 
information pertains to a person whose fingerprints are on file with the local 
agency and the local agency has no criminal history of that person, and the 
information is to be used for employment, licensing, or certification purposes, 
the fingerprint card accompanying such request for information, if any, may be 
Stamped "no criminal record" and returned to the person or entity making the 
request. 


(e) Whenever local summary criminal history information furnished pursuant 
to this section is to be used for employment, licensing, or certification purposes, 
the local agency shall charge the person or entity making the request a fee which 
it determines to be sufficient to reimburse the local agency for the cost of 
furnishing such information, provided that no fee shall be charged to any public 
law enforcement agency for local summary criminal history information furnished 
to assist it in employing, licensing, or certifying a person who is applying 
for employment with the agency as a peace officer, or criminal investigator. 

Any state agency required to pay a fee to the local agency for information 
received under this section may charge the applicant a fee sufficient to reimburse 
the agency for such expense. 


(f) Whenever there is a conflict, the processing of criminal fingerprints 
shall take priority over the processing of applicant fingerprints. 
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(g) It is not a violation of this article to disseminate statistical or 
research information obtained from a record, provided that the identity of the 
Subject of the record is not disclosed. 


(h) It is not a violation of this article to include information obtained 
from a record in (1) a transcript or record of a judicial or administrative 
proceeding or (2) any other public record when the inclusion of the information 
in the public record is authorized by a court, statute, or decisional law. 


Added by Stats. 1975, c. 1222, Section 6, operative July 1, 1978. 
Amended by Stats. 1978, c. 475, Section 2. 


California Welfare and Institutions Code 


389. Petition for seaiing records; notice; hearing; grounds for and 
effect of order; inspection of records 


(a) In any case in which a petition has been filed with a juvenile court 
to commence proceedings to adjudge a person a depencant child of the court, in 
any case in which a person is cited to appear before a probation officer or is 
taken before a probation officer pursuant to Section 307, or in any case in 
which a minor is taken before any officer of a law enforcement agency, the 
person or the county probation officer may, five years or more after the 
jurisdiction of the juvenile court has terminated as to the person, or, in a 
case in which no petition is filed, five years or more after the person was 
cited to appear before a probation officer or was taken before a probation 
officer pursuant to Section 307 or was taken before any officer of a law 
enforcement agency, or, in any case, at any time after the person has reached 
the age of 18 years, petition the court for sealing cf the records, including 
records of arrest, relating to the person's case, in the custody of the juvenile 
court and probation officer and any other agencies, including law enforcement 
agencies, and public officials as petitioner alleges, in his petition, to have 
custody of such records. The court shall notify the district attorney of the 
county and the county probation officer, if he is not the petitioner of the 
petition, and such district attorney or probation officer or any of their 
deputies or any other person having relevant evidence may testify at the hearing 
on the petition. If, after hearing, the court finds that since such termination 
of jurisdiction or action pursuant to Section 307, as the case may be, he has 
not been convicted of a felony or of any misdemeanor involving moral turpitude 
and that rehabilitation has been attained to the satisfaction of the court, it 
shall order sealed all records, papers, and exhibits in the person's case in 
the custody of the juvenile court, including the juvenile court record, minute 
book entries, and entries on dockets, and other records relating to the case in 
the custody of such other agencies and officials as are named in the order. 
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Thereafter, the proceedings in such case shal] be deemed never to have occurred, 
and the person may properly reply according to any inquiry about the events, 
records of which are ordered sealed. The court shall send a copy of the order 
to each agency and official named therein, and each such agency and official 
shall seal records in its custody as directed by the order, shall advise the 
court of its compliance, and thereupon shal] seal the copy of the court's order 
for sealing of records that it or he received. The person who is the subject 
of records sealed pursuant to this section may petition the superior court to 
permit inspection of the records by persons named in the petition, and the 
Superior court may so order. Otherwise, except as provided in subdivision (b), 
Such records shall not be open to inspection. 


(b) In any action or proceeding based upon defamation, a court, upon a 
Showing of good cause, may order any records sealed under this section to be 
Opened and admitted into evidence. The records shall be confidential and shall 
be available for inspection only by the court, jury, parties, counsel for the 
parties, and any other person who is authorized by the court to inspect them. 
Upon the judgment in the action or proceeding becoming final, the court shall 
order the records sealed. 


Added by Stats.1976, c. 106%, p. --, Section 12. 


781. Petition for sealing records; notice; hearing, grounds for and 
effect of order; inspection of records 


(a) In any case in which a petition has been filed with a juvenile court 
to commence proceedings to adjudge a person a * * * ward of the court, in any 
case in which a person is cited to appear before a probation officer or is 
taken before a probation officer pursuant to Section 626, or in any case in 
which a minor is taken before any officer of a law enforcement agency, the 
person or the county probation officer may, five years or more after the 
jurisdiction of the juvenile court has terminated as to the person, or, ina 
case in which no petition is filed, five years or more after the person was 
cited to appear before a probation officer or was taken before a probation 
efficer pursuant to Section 626 or was taken before any officer of a law 
enforcement agency, or, in any case, at any time after the person has reached 
the age of 18 years, petition the court for sealing of the records, including 
records of arrest, relating to the person's case, in the custody of the juvenile 
court and probation officer and any other agencies, including law enforcement 
agencies, and public officials as petitioner alleges, in his petition, to have 
custody of such records. The court shall notify the district attorney of the 
county and the county probation officer, if he is not the petitioner of the 
petition, and such district attorney or probation officer or any of their deputie: 
or any other person having relevant evidence may testify at the hearing on the 
petition. If, after hearing, the court finds that since such termination of 
jurisdiction or action pursuant to Section 626, as the case may be, he has not 
been convicted of a felony or of any misdemeanor involving moral turpitude and ~ 
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that rehabilitation has been attained to the satisfaction of the court, it shall 
Order sealed all records, papers, and exhibits in the person's case in the 
custody of the juvenile court, including the juvenile court record, minute book 
entries, and entries on dockets, and other records relating to the case in the 
custody of such other agencies and officials as are named in the order. There- 
after, the proceedings in such case shall be deemed never to have occurred, and 
the person may properly reply accordingly to any inquiry about the events, 
records of which are ordered sealed. The court shall send a copy of the order 
to each agency and official named therein and each such agency and official 
shal! seal records in its custody as directed by the order, shall advise the 
court of its compliance, and thereupon shall seal the copy of the court's order 
for sealing of records that it or he received. The person who is the subject 
of records sealed pursuant to this section may petition the superior court to 
permit inspe.tion of the records by persons named in the petition, and the 
superior court may so order. Otherwise, except as provided in subdivision (b), 
such records shall not be open to inspection. 


(b) In any action or proceeding based upon defamation, a court, upon a 
showing of good cause, may order any records sealed under this section to be 
Opened and admitted into evidence. The records shall be confidential and shal] 
be available for inspection only by the court, jury, parties, counsel for the 
parties, and any other person who is authorized by the court to inspect them. 
Upon the judgment in the action or proceeding becoming final, the court shall 
order the records sealed. 


Asterisks * * * indicate deletions by amendment. 


826.5 Destruction of records, papers and exhibits; microfilm or 
photocopies; reproductions as originals 


(a) Notwithstanding the provisions of * * * Section 826, at any time 
within a period of five years after the jurisdiction of the juvenile court over 
a minor is terminated, the judge or clerk of the juvenile court or the probation 
officer may destroy all records and papers, the juvenile court record, any 
minute book entries, dockets, and judgment dockets in the proceedings concerning 
the minor if the records and papers, juvenile court record, any minute book 
entries, dockets, and judgment dockets are microfilmed or photocopied prior to 
destruction. Exhibits shall be destroyed as provided under Sections 1418, 1418.5, 
and 1419 of the Penal Code. For the purposes of this section, "destroy" means 
destroy or dispose of for the purpose of destruction. 


(b) * * * Every reproduction shall be deemed and considered an original. A 
transcript, exemplification, or certified copy of any reproduction shall be 
deemed and considered a transcript, exemplification, or certified copy, as the 
case may be, of the original. 


Added by Stats.1974, c. 223, p. 421, Section 3. Amended by Stats.1977, 
c. 239, p. --, Section 2. 
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827. Inspection of petition and reports of probation officer 


Except as provided in Section 828, a petition filed in any juvenile court 
proceeding, reports of the probation officer, and all other documents filed in 
any such case or made available to the probation officer in making his report, 
or to the judge, referee or other hearing officer, and thereafter retained by 
the probation officer, judge, referee, or other hearing officer, may be inspected 
only by court personnel, the minor who is the subject of the proceeding, his 
Parents or guardian, the attorneys for such parties, and such other persons as 
may be designated by court order of the judge of the juvenile court upon filing 
a petition therefor. 


Amended by Stats.1972, c. 1139, p.2206, Section 1. 
828. Disclosure of information gathered by law enforcement agency 


Except as provided in * * * Sections 389 and 781 of this code or 1203.45 
of the Penal Code, any information gathered by a law enforcement agency relating 
to the taking of a minor into custody may be disclosed to another law enforcement 
agency, or to any person or agency which has a legitimate need for the information 
for purposes of official disposition of a case. When the disposition of a taking 
into custody is available, it must be included with any information disclosed. 


Added by Stats.1972, c. 1139, p. 2206, Section 2. Amended by Stats.1976, 
c. 1068, p. --, Section 73. 


California Evidence Code 


1040. Privilece for official information. 


(a) As used in this section, “official information" means information 
acquired in confidence by a public employee in the course of his duty and not 
open, or officially disclosed, to the public prior to the time the claim of 
privilege is made. 


(b) A public entity has a privilege to refuse to disclose official 
information, and to prevent another from disclosing such information, if the 
Privilege is claimed by a person authorized by the public entity to do so and: 


(1) Disclosure fs forbidden by an act of the Congress of the United States 
or a statute of this state; or 
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(2) Disclosure of the information is against the public interest because 
there is a necessity for preserving the confidentiality of the information that 
Outweighs the necessity for disclosure in the interest of justice; but no 
privilege may be claimed under this paragraph if any person authorized to do so 
has consented that the information be disclosed in the proceeding. In determin- 
ing whether disclosure of the information is against the public interest, the 
interest of the puolic entity as a party in the outcome of the proceeding may 
not be considered. (Stats.1965, c. 299, Section 1040.) 


Comment--Assembly Committee on Judiciary 


Under existing law, official information is protected either by sub-division 
5 of Code of Civil Procedure Section 1881 (which, like Section 1040, prohibits 
disclosure when the interest of the public would suffer thereby) or by specific 
Statutes such as the provisions of the Revenue and Taxation Code prohibiting 
disclosure of information reported in tax returns. See, e.g., Rev. & Tax. Code 
Section 19281-19289. Section 1881 is superseded by the Evidence Code, but the 
specific statutes protecting official information remain in effect. Evidence 
Code Section 1040(b)(1). 


Section 1040 permits the official information privilege to be invoked by the 
public entity or its authorized representative. Since the privilege is granted 
to enable the government to protect its secrets, no reason exists for permitting 
the privilege to be exercised by persons who are not concerned with the public 
interest. It should be noted, however, that another statute may provide a 
person with a privilege not to disclose a report he made to the government; the 
Evidence Code has no effect on that privilege. See the Comment to Evidence Code 
Section 920. Where the government has received a report from an informant, the 
official information privilege may apply to that report. It does not apply, 
however, to the knowledge of the informant. The government does not acquire a 
Privilege to prevent an informant from revealing his knowledge merely because 
that knowledge has been communicated to the government. 


The official information privilege provided in Section 1040 does not extend 
to the identity of an informer. Section 1041 provides special rules for 
peng oh Sic, when the government has a privilege to keep secret the identity of 
an informer. 


The privilege may be asserted to prevent testimony by anyone who has official 


information. This provides the public entity with more protection than existing 
law. See the Comment to Evidence Code Section 954 (attorney-client privilege). 


Official information is absolutely privileged if its disclosure is forbidden 
by either a federal or state statute. Other official information is subject to 


a conditional privilege: The judge must determine in each instance the consequences 


to the public of disclosure and the consequences to the litigant of nondisclosure 
and then decide which outweighs the other. He should, of course, be aware that 
the public has an interest in seeing that justice is done in the particular cause 
as well as an interest in the secrecy of the information. 
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California Education Code 


45123. Employment after conviction of sex offense or narcotics offense 


No person shall be employed or retained in employment by a school district 
who has been convicted of any sex offense as defined in Section 44010 or 
narcotics offense as defined in Section 44011. If, however, any such conviction 
is reversed and the person is acquitted of the offense in a new trial or the 
aren against him are dismissed, this section does not prohibit his employment 
thereafter. 


Nothing in this section shall prohibit the employment by a school district 
of a person convicted of a narcotics offense involving the use or possession of 
marijuana if the governing board of the school district determines, from the 
evidence presented, that the person has been rehabilitated for at least five 
years. 


The governing board shall determine the type and manner of presentation of 
the evidence, and the determination of the governing board as to whether or not 
the person has been rehabilitated is final. 


Notes of Dectston 


The board of education was not precluded from discharging a teacher for a 
sex offense despite his acquittal of the criminal charge for such offense tn 
view of provision of this section that no person shall be employed or retained 
by school district who has been convicted of any sex offense but tf conviction 
ts reversed and person ts acquitted this section does not prohtbit hts employment 
thereafter, thus making opttonal at dtscretion of board the retention of an 
employee who has first been comicted of a sex offense and ultimately acquitted, 
the same rule applying to anyone who has been acquitted ab initio. Board of Ed. 
of El Monte School Dist. of Los Angeles County v. Calderon (1973) 110 Cal.Rptr. 
926, 35 C.A.3d 490. 


A conviction following a plea of nolo contendere under Pen.C., Section 1016, 
as amended in 1963, should be deemed a conviction within the meaning of Educ.C., 
Sections 12911, 13129 (repealed) 13130 (repealed), 13206, 13207, 13217, 13218, 
13255 and this section, which authorize revocation of a credenttal only upon 
conviction of certain spectfited offenses under California law. 44 Ops.Atty.Gen. 
163, 12-22-64. 


The date of conviction, final conviction, or suspeston or tumpostttion of 
sentence for sex offense as defined in Section 12912, ts immaterial so far as 
action to be taken against such person by state board of education ts concerned. 
20 Ops.Atty.Gen. 10. 


45124. Employment of sexual psychopath 
No person shall be employed or retained in employment by a school district 


who has been determined to be a sexual psychopath under the provisions of 
Article 1 (commencing with Section 6300), Chapter 2, Part 2, Division 6 of the 
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Welfare and Institutions Code or under similar provisions of law of any other 
State. If, however, such determination is reversed and the person is determined 
not to be a sexual psychopath in a new proceeding or the proceeding to determine - 
whether he is a sexual psychopath is dismissed, this section does not prohibit 
his employment thereafter. 


45125. Use of personal identification cards to ascertain conviction of crime 


The governing board of any school district shall, within 10 working days of 
date of employment, require each person to be employed, or employed in,a position 
not requiring certification qualifications to have two 8"x8" fingerprint cards 
bearing the legible rolled and flat impressions of such person's fingerprints 
together with a personal description of the applicant or employee, as the case 
may be, prepared by a local public law enforcement agency having jurisdiction in 
the area of the school district, which agency shall transmit such cards, together 
with the fee hereinafter specified, to the Department of Justice; except that any 
district, or districts with a common board; may process the fingerprint cards in 
the event the district so elects. “Local public law enforcement agency" as used 
herein includes any school district and as used in Section 45126 requires the 
Department of Justice to provide to any such district, upon application, information 
pertaining only to applicants for employment by the district, including applicants 
who are employees of another district, and persons already employed by the district. 
Upon receiving such identification cards, the Department of Justice shall ascertain 
whether the applicant or employee has been arrested or convicted of any crime insofar 
as such fact can be ascertained from information available to the department and 
forward such information to the local public law enforcement agency submitting 
the applicant's or employee's fingerprints at the earliest possible date. At its 
discretion, the Department of Justice may forward one copy of the fingerprint cards 
Submitted to any other bureau of investigation it may deem necessary in order to 
verify any record of previous arrests or convictions of the applicant or employee. 


The governing board of each district shall forward a request to the Department 
of Justice indicating the number of current employees who have not completed the 
requirements of this section. The Department of Justice shall direct when such 
cards are to be forwarded to it for processing which in no event shall be later 
than two years from the date of enactment of this section. Districts which have ) 
previously submitted identification cards for current employees to either the 
Department of Justice or the Federal Bureau of Investigation shal] not be required 
to further implement the provisions of this section as it applies to those employees. 


A plea or verdict of guilty or a finding of guilt by a court in a trial without 
a jury or forfeiture of bail is deemed to be a conviction within the meaning of 
this section, irrespective of a subsequent order under the provisions of Section 
1203.4 of the Penal Code allowing the withdrawal of the plea of guilty and entering 
of a plea of not guilty, or setting aside the verdict of guilty, or dismissing 
the accusations or information. 


The governing board shall provide the means whereby the identification cards 
may be completed and shall charge a fee determined by the Department of Justice 
to be sufficient to reimburse the department for the costs incurred in processing 
the application. The amount of such fee shall be forwarded to the Department of 
Justice, with two copies of applicant's or employee's fingerprint cards. The 
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governing board may collect an additional fee not to exceed two dollars ($2) 
payable to the local public law enforcement agency taking the fingerprints and 
completing the data on the fingerprint cards. Such additional fees shall be 
transmitted to the city or county treasury. If an applicant is subsequently 
hired by the board within 30 days of the application, such fee may be reimbursed 
to the applicant. Funds not reimbursed applicants shall be credited to the general 
fund of the district. If the fingerprint cards forwarded to the Department of 
Justice are those of a person already in the employ of the governing board, the 
district shall pay the fee required by this section, which fee shall be a proper 
ct against the general fund of the district, and no fee shall be charged the 
employee. 


Notwithstanding the foregoing, substitute and temporary employees, employed 
for less than a school year, may be exempted from these provisions. The provisions 
of this section shall not apply to a district, or districts with a common board, 
which has an average daily attendance of 400,000 or greater, or to a school district 
wholly within a city and county, unless the governing board of such district or 
districts, by rule, provides for adherence to this section. 


45126. Duty of department of justice to furnish information regarding 
applicants for employment 


Any provision of law to the contrary notwithstanding, the Department of 
Justice, shall, as provided in Section 45125, furnish, upon application of a 
local public law enforcement agency all information pertaining to any such person 
of whom there is a record in its office. 


88022. Employment after conviction of sex offense or narcotics offense 


No person shall be employed or retained in employment by a community college 
district who has been convicted of any sex offense as defined in Section 87010 
or narcotics offense as defined in Section 87011. If, however, any such conviction 
is reversed and the person is acquitted of the offense in a new trial or the 
Charges against him are dismissed, this section does not prohibit his employment 
thereafter. 


Nothing in this section shall prohibit the employment by a district of a 
person convicted of a narcotics offense involving the use or possession of 
marijuana if the governing board of the district determines, from the evidence 
presented, that the person has been rehabilitated for at least five years. 


The governing board shal] determine the type and manner of presentation of 
the evidence, and the determination of the governing board as to whether or not 
the person has been rehabilitated is final. 
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88023. Employment of sexual psychopath 


No person shall be employed or retained in employment by a community college 
district who has been determined to be a sexual psychopath under the provisions 
of Article | (commencing with Section 6300), Chapter 2, Part 2, Division 6 of the 
Welfare and Institutions Code or under similar provisions of law of any other 
State. If, however, such determination is reversed and the person is determined 
not to be a sexual psychopath in a new proceeding or the proceeding to determine 
whether he is a sexual psychopath is dismissed, this section does not prohibit his 
employment thereafter. 


88024. ya personal identification cards to ascertain conviction of 
crime 


The governing board of any community collece district shall, within 10 working 
days of date of employment, require each person to be employed, or employed in, a 
position not requiring certification qualifications to have two 8"x8" fingerprint 
cards bearing the legible rolled and flat impressions of such person's fingerprints 
together with a personal description of the applicant or employee, as the case may 
be, prepared by a local public law enforcement agency having jurisdiction in the 
area of the distr’ct, which agency shall transmit such cards, together with the 
fee hereinafter specified, to the Department of Justice; except that a district, 
or djstricts with a common board, having an average daily attendance of 60,000 or 
more may process the fingerprint cards in the event the district so elects. "Local 
public law enforcement agency" as used herein and in Section 88025 includes a 
community college district with an average daily attendance of 60,000 or more. 
Upon receiving such identification cards, the Department of Justice shall ascertain 
whether the applicant or employee has been arrested or convicted of any crime 
insofar as such fact can be ascertained from information available to the depart- 
ment and forward such information to the local public law enforcement agenc) 
Submitting the applicant's or employee's fingerprints at the earliest possible 
date. At its discretion, the Department of Justice may forward one copy of the 
fingerprint cards submitted to any other bureau of investigation it may deem 


necessary in order to verify any record of previous arrests or convictions of 
the applicant or employee. 


The governing board of each district shall forward a request to the Department 
of Justice indicating the number of current employees who have not completed the 
requirements of this section. The Department of Justice shall direct when such 
cards are to be forwarded to it for processing which in no event shall be later 
than two years from the date of enactment of this section. Districts which have 
previously submitted identification cards for current employees to either the 
Department of Justice or the Federal Bureau of Investigation shall not be required 
to further implement the provisions of this section as it applies to those 
employees. 
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A plea or verdict of guilty or a finding of guilt by a court in a trial with- 
out a jury or forfeiture of bail is deemed to be a conviction within the meaning 
of this section, irrespective of a subsequent order under the provisions of Section 
1203.4 of the Penal Code allowing the withdrawal of the plea of guilty and entering 
of a plea of not guilty, or setting aside the verdict of guilty, or dismissing the 
accusations or information. 


The governing board shall provide the means whereby the identification cards 
may be completed and shall charge a fee determined by the Department of Justice 
to be sufficient to reimburse the department for the costs incurred in processing 
the application. The amount of such fee shall be forwarded to the Department of 
Justice, with two copies of applicant's or employee's fingerprint cards. The 
governing board may collect an additional fee not to exceed two dollars ($2) 
Payable to the local public law enforcement agency taking the fingerprints and 
completing the data on the fingerprint cards. Such additional fees shall be 
transmitted to the city or county treasury. If an applicant is subsequently nired 
by the board within 30 days of the application, such fee may be reimbursed to the 
applicant. Funds not reimbursed applicants shall be credited to the general fund 
of the district. If the fingerprint cards forwarded to the Department of Justice 
are those of a person already in the employ of the governing board, the district 
shall pay the fee required by this section, which fee shall be a proper charge 
against the general fund of the district, and no fee shall be charged the employee. 


Notwithstanding the foregoing, substitute and temporary employees, employed 
for less than a school year, may be exempted from these provisions. The provisions 
of this section shall not apply to a district, or districts with a common board, 
which has an average daily attendance of 400,000 or greater, or to a community 
college district wholly within a city and county, unless the governing board of 
such district or districts, by rule, provides for adherence to this section. 


88025. Duty of Department of Justice to furnish information regarding 
applicants for employment 


Any provision of law to the contrary notwithstanding, the Department of 
Justice, shall, as provided in Section 88024, furnish, upon application of a 
local public law enforcement agency al! information pertaining to any such person 
of whom there is a record in its office. 
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California Labor Code 
ARTICLE 3 
CONTRACTS AND APPLICATIONS FOR EMPLOYMENT 


432.7 Record of arrest or detention not resulting in conviction or 
referral or participation in diversion programs; prohibition of 
disclosure to or use by employer; violations; penalty 


(a) No employer whether a public agency or private individual or corporation 
Shall ask an applicant for employment to disclose, through any written form or 
verbally, information concerning an arrest or detention which did not result in 
conviction, or information concerning a referral to and participation in an 
pretrial or posttrial diversion program, now shall any employer seek from any 
source whatsoever, or utilize, as a factor in determining any condition of employ- 
ment including hiring, promotion, termination, or any apprenticeship training 
program or any other training program leading to employment, any record cf arrest 
or detention which did not result in conviction, or any record regarding a 
referral to and participation in any pretrial or seater tay 11 veer (ah program. As 
used in this section, a conviction shall include a plea, verdict, or finding of 
guilt regardless of whether sentence is imposed by the court. Nothing in this 
section shall prevent an employer from asking an employee or applicant for employ- 
ment about an arrest for which the employee or applicant is out on bail or on his 
or her own recognizance pending trial. 


(b) In any case where a person violates any provision of this section, or 
Article 6 (commencing with Section 11140) of Chapter 1 of Title 1 of Part 4 of 
the Penal Code, the applicant may bring an action to recover from such person 
actual damages or two hundred dollars 15200), whichever is greater, plus costs, 
and reasonable attorney's fees. An intentional violation of this section shall 
entitle the applicant to treble actual damages, or five hundred dollars ($500), 
whichever is greater, plus costs, and reasonable attorney's fees. An intentional 
violation of this section is a misdemeanor punishable by a fine not to exceed 
five hundred dollars ($500). 


(c) The remedies under this section shall be in addition to and not in 
derogation of all other rights and remedies which an applicant may have under any 
Other law. 


(d) Persons seeking employment as peace officers or for positions in law 
enforcement agencies with access to criminal offender record information or for 
positions with the Division of Law Enforcement of the Department of Justice are 
not covered by this section. 


(e) Nothing in this section shall prohibit an employer at a health facility, 
as defined in Section 1250 of the Health and Safety Code, from asking an applicant 
for employment either of the following: 


(1) With regard to an applicant for a position with regular access to 
patients, to disclose an arrest under any section specified in Section 290 of the 


Penal Code. 
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(2) With regard to an applicant for a position with access to drugs and 
medication, to disclose an arrest under any section specified in Section 11590 
of the Health and Safety Code. 


(f)(1) No peace officer or employee of a law enforcement agency with access 
to criminal offender record information maintained by a local law enforcement 
criminal justice agency shall knowingly disclose, with intent to affect a person's 
employment, any information contained therein pertaining to an arrest or detention 
Or proceeding which did not result in a conviction, including information pertaining 
to a referral to and participation in any pretrial or posttrial diversion program, 
to any person not authorized by law to receive such information. 


- (2) No other person authorized by law to receive criminal offender record 
information maintained by a local law enforcement criminal justice agency shal] 
knowingly disclose any information received therefrom pertaining to an arrest or 
detention or proceeding which did not result in a conviction, including information 
pertaining to a referral to and participation in any pretrial or posttrial diversion 
program, to any person not authorized by law to receive such information. 


(3) Wo person, except those specifically referred to in Section 1070 of the 
Evidence Code, who knowing he or she is not authorized by law to receive or possess 
criminal justice records information maintained by a local law enforcement criminal 
justice agency, pertaining to an arrest or other proceeding which did not result 
in a conviction, including information pertaining to a referral to and participation 
in any pretrial or posttrial diversion program, shal! receive or possess such 
information. 


(g) “A person authorized by law to receive such information", for purposes of 
this section, means any person or public agency authorized by a court, statute, or 
decisional law to receive information contained in criminal offender records 
maintained by a local law enforcement criminal justice agency, and includes, but 
is not limited to, those persons set forth in Section 11105 of the Penal Code, and 
any person employed by a law enforcement criminal justice agency who is required 
by such employment to receive, analyze, or process criminal offender record 
information. 


(h) Nothing in this section shall require the Department of Justice to 
remove entries relating to an arrest or detention not resulting in conviction from 
summary criminal history records forwarded to an employer pursuant to law. 


(i) As used in this section, "pretrial or posttrial diversion program" means 
any program under Chapter 2.5 (commencing with Section 1000) or Chapter 2.7 
(commencing with Section 100!) of Title 6 of Part 2 of the Penal Code, Section 
13201, 13201.5 or 13352.5 of the Vehicle Code, or any other program expressly 
authorized and described by statute as a diversion program. 
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L. In general 


State offictals were subject to being sued by taxpayer for declaratory and 
injunctive relief with respect to alleged unconstitutional policy of routinely 
disseminating to public employers arrest records containing solely nonconvictton 
data and arrest records containing nonconviction data and conviction data without 
first deleting reference to nonconviction data. Central Valley Chapter of 7th 
Step Foundation, Ine. v. Younger (App.1979) 157 Cal.Rptr. 117. 


2. Pleadings 


Allegations of: complaint that arrest records were commonly misinterpreted 
by public employers, that subjects of those records suffered damage to their 
reputation and were stigmatized and exposed to unnecessary and unjustified public 
harassment and humiliation, and that there was widespread discrimination against 
individuals with arrest records in obtaining employment were sufficient to state 
a prima facte violation of state constituttonal right of privacy with respect to 
policy of state offictals in routinely disseminating to public employers arrest 
records containing solely nonconviction data and arrest records contatning 
nonconvictton data and conviction data without first deleting reference to non- 
conviction data. Central Valley Chapter of 7th Step Foundation, Inc. v. Younger 
(App.1979) 157 Cal.Rptr. 117. 


3. Injunctions 


Injunctive relief was available against state offictals to enjoin ther from 
continuing alleged unconstitutional policy of routinely disseminating to public 
employers arrest records containing solely noncorvictton data and arrest records 
containing nonconviction data and conviction data without first deleting reference 
to nonconvictton data. Central Valley Chapter of 7th Step Foundation, Inc. v. 
Younger (App. 1979) 157 Cal.Rptr. 117. 


432.8 Limitations on employers and penalties for certain convictions 


The limitations on employers and the penalties provided for in Section 432.7 
shall apply to a conviction for violation of subdivision (b) or (c) of Section 
11357 of the Health and Safety Code or a statutory predecessor thereof, or 
subdivision (c) of Section 11360 of the Health and Safety Code, or Section 11364, 
11365, or 11550 of the Health and Safety Code as they related to marijuana prior 
to January 1, 1976, or a statutory predecessor thereof, two years from the date 
of such a conviction. 


Added by Stats.1976, c. 952, p.2180, Section 3. 
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BRIE ale 0 
Categu y Citation 
————— | 
1. State Regulatory Authority 24-32-401 X 
24-72-30) x 0 
& Privacy and Security Council R 
3. Dissemination Regulations A 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 24-72-305 Xx D 
3.11 Authorizes to Govt. Non-Criminal 24-72-305 x 
Justice Agencies 0 
3.12 Authorizes to Private Sector 24-72-3905 x 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 24-72-305 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 24-72-305 x 
3.22. Authorizes to Private Sector 24-72-305 X 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 24-72-305 x 
3.31 Authorizes to Govt. Non-Criminal x 
Justice Agencies 24-72-305 
3.32 Authorizes to Private Sector 24-72-305 xX 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 24-72-301, 303 x 
peel 24-72-306 x 
5. Right to Challenge 24-72-307 x 
6. Judicial Review of Challenged Information 24-72-307 X 
7. Pur ging Non-Conviction Information 
8. Purging Conviction Information 24-72-308(8) | ‘ 
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Category Citatian 
9. Sealine Non-Conviction Information 24-72-308 
10. Sealing Conviction Information 24-72-308 | 
7 
Ll. Removal of Disqualifications 24-72-308 | X 
12. Right to State Non-Existence of Record 24-72-308 x 
13, Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements 24-32-41 2(3) x 
14.2 Auditing Requirements 
14.3 Other Accuracy/Completeness 
Requirements 24-72-307 Xx 
!5. Dedication 
30-10-101 xX 
16. Civil Remedies 24-72-305 x 
17. Criminal Penalties 24-72-309 X 
24-72-201 xX 
18. Public Records 24-77 -303 | Xx 
| —_— 
19. Separation of Files | 
20. Reguiation of Intelligence Collection { 
| 
21. Regulation of Intelligence Dissemination 24-72-305( 5) | x 
| 
22. Security | 
22.1 Physical (Building) Security | 
22.2 Administrative Security | 
22.3 Computer Security | | 
23. Transaction Logs | | 
24. Training Employees | ) 
24-30-606 Xx 
25. Listing of Information Systems 24-30-607 | * { 
24-72-301 po x 
26. FOIA (Including CJI) 24-72-303 i Xx 
| 
27. FOIA (Excluding CJl) || 
24-32-401 ;X | 
28. Central State Repository 24-32-412 x 
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COLORADO 


Colorado Revised Statutes, Title 24, Chapter 32 


PART 4 
COLORADO BUREAU OF INVESTIGATION 


(24-32-412. Functions cf bureau - legislative review. (1) (c) To establish 
and maintain fingerprint, crime, criminal, fugitive, stolen property, and other 
identification files and records; to operate the statewide uniform crime report- 
ing program; and to arrange for scientific laboratory services and facilities 
for assistance to law enforcement agencies, utilizing existing facilities and 
services wherever feasible; 

(g) (1) To investigate and assist in the prosecution of medicaid fraud and 
patient abuse as authorized by the federal ‘‘Medicare-Medicaid Anti-Fraud 
and Abuse Amendments’’, P.L. 95-142, and, in furtherance of such investiga- 
tion and prosecution, to enter into contracts with other governmental entities 
for reimbursement of prosecution expenses as authorized by said federal law. 
The authority granted by this paragraph (g) shall be effective only so long 
as federal participation in reimbursement of prosecution expenses constitutes 
at least ninety percent of such expenses unless the general assembly specifi- 
cally renews such authority for a lesser federal participation. Nothing con- 
tained in this paragraph (g) shall extend the bureau's expenditure of state 
funds beyond ten percent of the original federal grant. 

(If) The authority granted to the bureau by this paragraph (g) shall be 
terminated on July 1, 1983, unless the general assembly votes to renew the 
legislative mandate of this paragraph (g). Absent a vote to renew this para- 
graph (g), it shall be repealed on July 1, 1984, and any activities relating to 


the authority so granted shall cease within a twelve-month period after July 
1, 1983. 

(3) Any other provision of law to the contrary notwithstanding and except 
for title 19, C.R.S. 1973, on and after July 1, 1971, in accordance with a 
program to be established by the bureau, every law enforcement, correc- 
tional, and judicial entity, agency, or facility in this state shall furnish to 
the bureau all arrest, identification, and final charge dispositional information 
on persons arrested in Colorado for federal, state, or out-of-state criminal 
offenses and on persons received for service of any sentence of incarcer- 
ation; except that the provision of information by judicial entities, agencies, 
and facilities shall be under procedures to be established jointly by the state 
court administrator and the director of the Colorado bureau of investigation. 

(5) To assist the bureau in its operation of the uniform crime reporting 
program, every law enforcement agency in this state shall furnish such infor- 
mation to the bureau concerning crimes, arrests, and stolen and recovered 
property as is necessary for uniform compilation of statewide reported crime, 
arrest, and recovered property statistics. The cost to the law enforcement 
agency of furnishing such information shall be reimbursed out of appropria- 
tions made therefor by the general assembly; except that the general assembly 
shall make no such reimbursement if said cost was incurred in a fiscal year 
during which the Colorado crime information center was funded exclusively 
by state or federal funds. 


Source: (1)(c) and (3) amended and (5) added, L. 77, p. 1250, § 3; (1) (g) 
added, L. 79, p. 897, § 1. 
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Colorado Revised Statutes, Title 24, Chapter 72 


PART 3 
CRIMINAL JUSTICE RECORDS 


24-72-301. Legislative declaration. (1) The general assembly hereby finds 
and declares that the maintenance, access and dissemination, completeness, 
accuracy, and sealing of criminal justice records are matters of statewide con- 
cern and that, in defining and regulating those areas, only statewide standards 
in a State statute are workable. 

_ (2) It is further declared to be the public policy of this state that criminal 
justice. agencies shall maintain records of official actions, as defined in this 
part 3, and that such records shall be open to inspection by any person and 
to challenge by any person in interest, as provided in this part 3, and that 
all other records of criminal justice agencies in this state may be open for 


a as provided in this par! 3 or as otherwise sp 2cifically provided 
y law. 


Source: Added, L. 77, p. 1244, § 1. 


Destruction of records after complaint dis- 
missed not intent of general assembly. The gen- 
eral assembly does not intend that the physical 
destruction of criminal arrest records be 
allowed after dismissal. of the complaint. 
People v. Wright, ___ Colo. App. __, 598 
P.2d 157 (1979). 

Remedies of act deemed exciusive. Because 
the criminal justice records act provides a 


comprehensive scheme concerning criminal 
records, the statutory remedies are exclusive 
for those persons whose records come within 
the purview of the statute. People v. Wright. 


____ Colo. App. , 598 P.2d 157 (1979). 
Applied in City & County of Denver v. Dis- 
trict Court, __- Colo. . 607 P.2d 984 


(1980); City & County of Denver v. District 
Court, _ Colo. , 607 P.2d 985 (1980). 


24-72-302. 
requires: 

(1) ‘Arrest and criminal records information’’ means information report- 
ing the arrest, indictment, or other formal filing of criminal charges against 
a person; the identity of the criminal justice agency taking such official action 
relative to an accused person; the date and place that such official action 
was taken relative to an accused person; the name, birth date, last known 
address, and sex of an accused person; the nature of the charges brought 
or the offenses alleged against an accused person: and one or more disposi- 
tions relating to the charges brought against an accused person. 

(2) ‘‘Basic identification information’’ means the name, birth date, last 
known address, physical description, sex, and fingerprints of any person. 

(3) ‘‘Criminal justice agency’’ means any court with criminal jurisdiction 
and any agency of the state or of any county, city and county, home rule 
city and county, home ruie city or county, city, town, territorial charter city. 
governing boards of institutions of higher education, school district, special 
district, judicial district, or law enforcement authority which performs any 
activity directly relating to the detection or investigation of crime; the appre- 
hension, pretrial release, posttrial release, prosecution, defense, correctional 
supervision, rehabilitation, evaluation, or treatment of accused persons or 
criminal offenders; or criminal identification activities or the collection, stor- 
age, or dissemination of criminal justice information. 


Definitions. As used in this part 3, unless the context otherwise 
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(4) ‘Criminal justice records'’ means all books, papers, cards, photo- 
graphs, tapes, recordings, or other documentary materials, regardless of form 
or characteristics, which are made, maintained, or kept by any criminal jus- 
tice agency in the state for use in the exercise of functions required or author- 
ized by law or administrative rule. 

(5) ‘‘Custodian’’ means the official custodian or any authorized person 
having personal custody and control of the criminal justice records in ques- 
tion. 

(6) ‘‘Disposition’’ means a decision not to file criminal charges after 
arrest; the conclusion of criminal proceedings, including conviction, acquittal. 
or acquittal by reason of insanity; the dismissal, abandonment, or indefinite 
postponement of criminal proceedings; formal diversion from prosecution: 
sentencing, correctional supervision, and release from correctional super- 
vision, including terms and conditions thereof; outcome of appellate review 
of criminal proceedings; or executive clemency. 

(7) “Official action’’ means an arrest; indictment; charging by informa- 
tion; disposition; pretrial or posttrial release from custody; judicial determina- 
tion of mental or physical condition; decision to grant, order, or terminate 
probation, parole, or participation in correctional or rehabilitative programs: 
and any decision to formally discipline, reclassify, or relocate any person 
under criminal sentence. 


(8) ‘‘Official custodian’’ means any officer or employee of the state or 
any agency, institution, or political subdivision thereof who is responsible 
for the maintenance, care, and keeping of criminal justice records, regardless 
of whether such records are in his actual personal custody and control. 

(9) ‘*Person’’ means any natural person, corporation, partnership, firm, 
Or association. 

(10) ‘*Person in interest’’ means the person who is the primary subject 
of a criminal justice record or any representative designated by said person 
by power of attorney or notarized authorization; except that, if the subject 
of the record is under legal disability, ‘person in interest’’ means and 
includes his parents or duly appointed legal representative. 


Source: Added, L. 77, p. 1244, § 1. 


Anplied in Berman v. People, 41 Colo. App. 
‘88, 589 P.2d 508 (1978). 


A." % Records of official actions required - open to inspection. 
c: official action as defined in this part 3 shall be recorded by the 
afi. 4 Criminal justice agency taking the official action. Such records of 
fficiai actions shall be maintained by the particular criminal justice agency 
which took the action and shall be open for inspection by any person at 
reasonable times, except as provided in this part 3 or as otherwise provided 
by law. The official custodian of any records of official actions may make 
such rules and regulations with reference to the inspection of such records 
as are reasonably necessary for the protection of such records and the pre- 
vention of unnecessary interference with the regular discharge of the duties 
of the custodian or his office. 

(2) If the requested record of official action of a criminal justice agency 
is not in the custody or control of the person to whom application is made, 
such person shall forthwith notify the applicant of this fact in writing, if 
requested by the applicant. In such notification, he shall state, in detail to 
the best of his knowledge and belief, the agency which has ~'" sy or control 
of the record in question. 
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(3) If the requested record of official action of a criminal justice agency 
is in the custody and control of the person to whom application is made, 
but is in active use or in storage and therefore not available at the time an 
applicant asks to examine it, the custodian shall forthwith notify the applicant 
of this fact in writing, if requested by the applicant. If requested by the appli- 
cant, the custodian shall set a date and hour within three working days at 
which time the record will be available for inspection. 


Source: Added, L. 77, p. 1246, § 1. 


24-72-304. Inspection of criminal justice records. (1) Except for records of 
officiat actions which must be maintained and released pursuant to this part 
3, all criminal justice records, at the discretion of the official custodian, may 
be open for inspection by any person at reasonable times, except as otherwise 
provided by law, and the official custodian of any such records may maKe 
such rules and regulations with reference to the inspection of such records 
as are reasonably necessary for the protection of such records and the pre- 
vention of unnecessary interference with the regular discharge of the duties 
of the custodian or his office. 

(2) If the requested criminal justice records are not in the custody or con- 
trol of the person to whom application is made. such person shall forthwith 
notify the applicant of this fact in writing, if requested by the applicant. In 
such notification, he shall state, in detail to the best of his knowledge and 
belief, the reason for the absence of the records from his custody or control. 
their location, and what person then has custody or control of the records. 

(3) If the requested records are not in the custody and control of the crim- 
inal justice agency to which the request is directed, but are in the custod\ 
and control of a central repository for criminal justice records pursuant to 
law, the criminal justice agency to which the request is directed shall forward 
the request to the central repository. If such a request is to be forwarded 
to the central repository, the criminal justice agency receiving the request 
shall do so forthwith and shall so advise the applicant forthwith. The central 
repository shall forthwith reply directly to the applicant. 


Source: Added, L. 77, p. 1246, § 1. 


24-72-305. Allowance or denial of inspection - grounds - procedure - appeal. 
(1) The custodian of criminal justice records may allow any person to 
inspect such records or any portion thereof except on the basis-of any one 
of the following grounds or as provided in subsection (5) of this section: 

(a) Such inspection would be contrary to any state statute; 

(b) Such inspection is prohibited by rules promulgated by the supreme 
court or by the order of any court. 

(2) to (4) Repealed, L. 78, p. 407, § 4. effective May 5, 1978. 

(5) On the ground that disclosure would be contrary to the public interest. 
and unless otherwise provided by law, the custodian may deny access to 
records of investigations conducted by or of intelligence information or secur- 
ity procedures of any sheriff, district attorney, or police department or an\ 
criminal justice investigatory files compiled for any other law enforcement 
purpose. 

(6) If the custodian denies access to any criminal justice record, the appli- 
cant may request a written statement of the grounds for the denial, which 
statement shall be provided to the applicant within seventy-two hours, shall 
cite the law or regulation under which access is denied or the general nature 
of the public interest to be protected by the denial, and shall be furnished 
forthwith to the applicant. 
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(7) Any person denied access to inspect any criminal justice record cov- 
ered by this part 3 may apply to the district court of the district wherein 
the record is found for an order directing the custodian of such record to 
show cause why said custodian should not permit the inspection of such 
record. A hearing on such application shall be held at the earliest practical 
time. Unless the court finds that the denial of inspection was proper, it shall 
order the custodian to permit such inspection and, upon a finding that the 
denial was arbitrary or capricious, it may order the custodian to pay the appli- 
cant’s court costs and attorney fees im an amount to be determined by the 
court. Upon a finding that the denial of inspection of a record of an official 
action was arbitrary or capricious, the court may also order the custodian 
personally to pay to the applicant a penalty in an amount not to exceed 
twenty-five dollars for each day that access was improperly denied. 


Source: Added, L. 77, p. 1246, § 1; IP (1) amended and (2), to (4) 
repealed L. 78, pp. 403, 407, § § 1, 4. 


24-72-306. Copies, printouts, or photographs of criminal justice records - 
fees auinorized. (1) Criminal justice agencies may assess reasonable fees, not 
to exceed actual costs, including but not limited to personnel and equipment, 
for the search, retrieval, and copying of criminal justice records and may 
waive fees at their discretion. Where fees for certified copies or other copies, 
printouts, or photographs of such records are specifically prescribed by law, 
such specific fees shall apply. Where the criminal justice agency is an agency 
or department of any county or municipality, the amount of such fees shall 
be established by the governing body of the county or municipality. 

(2) If the custodian does not have facilities for making copies, printouts, 
or photographs of records which the applicant has the right to inspect, the 
applicant shall be granted access to the records for the purpose of making 
copies, printouts, or photographs. The copies, printouts, or photographs shall 
be made while the records are in the possession, custody, and control of 
the custodian thereof and shall be subject to the supervision of such custo- 
dian. When practical, they shall be made in the place where the records are 
kept, but, if it is impractical to do so, the custodian may allow other arrange- 
ments to be made for this purpose. If other facilities are necessary, the cost 
of providing them shall be paid by the person desiring a copy, printout, or 
photograph of the records. The official custodian may establish a reasonable 
schedule of times for making copies, printouts, or photographs and may 
charge the same fee for the services rendered by him or his deputy in super- 
vising the copying, printing out, or photographing as he may charge for fur- 
nishing copies under subsection (1) of this section. 


Source: Added, L. 77, p. 1248, § 1. 


24-72-307. Challenge to accuracy and completeness - appeals. (1) Any 
person in interest who is provided access to any criminal justice records pur- 
suant to this part 3 shall have the right to challenge the accuracy and com- 
pleteness of records to which he has been given access, insofar as they 
pertain to him, and to request that said records be corrected. 

(2) If the custodian refuses to make the requested correction, ihe person 
in interest may request a written statement of the grounds for the refusal, 
which statement shall be furnished forthwith. 
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(3) In the event that the custodian requires additional time to evaluate 
the merit of the request for correction, he shall so notify the applicant in 
writing forthwith. The custodian shall then have thirty days from the date 
of his receipt of the request for correction to evaluate the request.and to 
make a determination of whether to grant or refuse the request, in whole 
or in part, which determination shall be forthwith communicated to the appli- 
cant in writing. 

(4) Any person in interest whose request for correction of records is 
refused may apply to the district court of the district wherein the record is 
found for an order directing the custodian of such record to show cause why 
he should not permit the correction of such record. A hearing on such appii- 
cation shall be held at the earliest practical time. Unless the court finds that 
the refusal of correction was proper, it shall order the custodian to make 
such correction, and, upon a finding that the refusal was arbitrary or capri- 
cious, it may order the criminal justice agency for which the custodian was 
acting to pay the applicant’s court costs and attorney fees in an amount to 
be determined by the court. 


Source: Added, L. 77, p. 1248, § 1. 


24-72-308. Sealing or limiting release of records. (1) (a) Any person in 
interest may petition the district court of the district in which the arrest and 
criminal records information pertaining to him is located for the sealing of 
all or any part of said record, except basic identification information. 

(b) Any person in interest may petition the court in which the arrest and 
criminal records information pertaining to him is located for the limiting of 
release of all or any part of said record, except basic identification informa-. 
tion. If a criminal action has previously been filed in a court, the petition 
provided for in this paragraph (b) shall be made a part of such action, and 
no additional docket fee shall be required. Such a petition shall be filed pur- 
suant to and shall be governed by the provisions of subsection (1.1) of this 
section. 

(1.1) (a) An order limiting the release of all or any part of said record 
may be obtained if: 

(I) The record is a record of an official action involving conviction for 
a misdemeanor or a petty offense after which the individual has not been 
formally charged with another crime, other than a petty offense or a class 
3 or class 4 misdemeanor traffic offense, for a period of five years following 
completion of sentence or satisfaction of conditions imposed in lieu of sen- 
tence; or 

(II) The record is a record of an official action involving conviction for 
a felony after which the individual has not been formally charged with a 
crime, other than a petty offense or a class 3 or class 4 misdemeanor traffic 
offense, for a period of seven years following completion of sentence or satis- 
faction of conditions imposed in lieu of sentence. 

(b) The state court administrator shall prepare and distribute to the clerks 
of the courts a standardized form to be used for all petitions for the limiting 
of release of said records. The clerks shall make the form available at their 
offices and upon request shall mail the form to any person requesting the 
same. 

(c) Within five days of the receipt of such a form which has been com- 
pleted and notarized, the clerk of the court shall send copies thereof to the 
district attorney. 
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(d) If the district attorney does not file a response objecting to the petition 
for the limiting of release of said records within thirty days after receipt of 
the petition by the clerk of the court, the court shall grant the petition and 
order that the record shall only be released to the person in interest or to 
a criminal justice agency of this state or to a similar agency of the United 
States government or any of the states of the United States of America. This 
order shall be made and entered without further action by the petitioner and 
without his appearance. 


(e) (1) If the district attorney files a response objecting to the petition 
for the limiting of release of said records within thirty days after receipt of 
the petition by the clerk of the court, stating that he can show unto the court 
that the provisions of paragraph (a) of this subsection (1.1) do not apply to 
the petitioner, the court shall deny the petition unless the petitioner files a 
written request for a hearing thereon within sixty days after the original date 
of receipt of the petition by the clerk of the court. 

(II) At the time of filing the response objecting to the petition, the district 
attorney shall serve upon the petitioner a copy of the response and a notice 
indicating to the petitioner that his petition will be denied unless he files a 
written request for a hearing within sixty days after the original date of 
receipt of the petition by the clerk of the court. 

(f) If a request for a hearing is received within the sixty-day period, the 
court shall set a date for a hearing, which hearing may be closed at the court's 
discretion, and notify the petitioner and tle district attorney of the ‘ate of 
said hearing. At the hearing, the court shall grant the petition unless the dis- 
trict attorney shows that none of the provisions of paragraph (a) of this sub- 
section (1.1) apply to the petitioner. Upon granting the petition, the court 
shall order that the record shall only be released to the person in interest 
Or to a criminal justice agency of this state or to a similar agency of the 
United States government or any of the states of the United States of Amer- 
ica. The hearing shall be held and the petition granted or denied whether 
Or not the petitioner appears. 

(g) The response and notice required by paragraph (e) of this subsection 
(1.1) and the notification required by paragraph (f) of this subsection (1.1) 
shall be served upon the petitioner by depositing the same in the United 
States mail, postage prepaid, certified, and return receipt requested, 
addressed to the petitioner at the address provided in the petition. 

(h) Any order entered pursuant to this subsection (1.1) shall be directed 
to every custodian who may have custody of any part of arrest and criminal 
records information which is the subject of the order. Whenever a court 
enters an order pursuant to this subsection (1.1), it shall provide the Colorado 
bureau of investigation with a copy thereof. The Colorado bureau of investi- 
gation shall forward copies of such an order to every custodian which has 
furnished iaformation [0 it pursuant to section 24-32-412 (3) concermmg the 
subject of the order. 

(i) Every custodian of the arrest and criminal records information subject 
to the order, within thirty days after entry of the order unless it is stayed 
pending an appeal, shall advise the court and the petitioner in writing of com- 
pliance with the order. 

(j) Court orders sealing or limiting the release of records of official 
actions entered pursuant to this section shall not limit the operation of rules 
of discovery promulgated by the supreme court of Colorado. 
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(k) All arrest and criminal records information, whether existing prior to 
or after May 5, 1978, except basic identification information, is subject to 
an order limiting the release thereof in accordance with this subsection (1.1). 

(1.2) (a) A court shall enter an order limiting access to arrest and criminal 
records information when the record is a record of an official action in which 
the individual is acquitted or in which the charges are dismissed. The order 
shall be entered as a matter of course, upon the court’s own motion, thirty 


days after the dismissal or acquittal unless the defendant requests in writing 
Or in open court that the record remain open. The defendant may subse. 
quently withdraw the request that the record remain open by submitting a 
written authorization to the court to enter the order. Upon receipt of such 
an authorization, the court shall enter the order. The provisions of paragraphs 
(h) and (j) of subsection (1.1) of this section shall apply to any order entered 
pursuant to this paragraph (a). 

(b) An order limiting access to arrest and criminal records information 
entered pursuant to this subsection (1.2) shall state that the record shall only 
be released to the person in interest or to a criminal justice agency of this 
state or to a similar agency of the United States government or any of the 
states of the United States of America. 

(1.3) (a) The custddian of any record of an arrest shall not allow inspec- 
tion of the record of that arrest if the records in his custody and control 
do not show that the arrest was followed by the commencement of a trial 
thereon within two years after the arrest or was followed by a disposition 
prior to a trial within two years after the arrest; except that, subject to the 
provisions of subsections (1.1) and (1.2) of this section, the custodian shail 
allow the inspection of such a record if the person seeking the inspection 
provides information to the custodian which shows that the arrest has been 
followed by the commencement of a trial within two years after the arrest 
or has been followed by a disposition prior to a trial within two years after 
the arrest. 

(b) For the purposes of this subsection (1.3), ‘“‘disposition’’ includes 
deferred prosecution and deferred sentencing. 

(c) This subsection (1.3) shall not restrict the right of the person in interest 
to inspect his own records, nor shall it deny access thereto by a criminal 
justice agency of this state or by a similar agency of the United States govern- 
ment or any of the states of the United States of Amc ‘ca. 

(2) Upon the filing of a petition or the entering 1 court order relating 
to the sealing of records, the court shall set a date for a hearing, which hear- 
ing may be closed at the court's discretion, and shall notify the district attor- 
ney, the arresting agency, and any other person or agency who the court 
has reason to believe may have relevant information related to the sealing 
of such record 

(3) (a) Upon a finding that the harm to privacy of the person in interest 
or dangers of unwarranted adverse consequences outweigh the public interest 
in retaining the records, the court may order such records, or any part thereof 
except basic identification information. to be sealed. If the court finds that 
neither sealing of the records nor maintaining of the records unsealed by the 
agency would serve the ends of justice, the court may enter an appropriate 
order limiting access to such records. 
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(b) Any order entered pursuant to this subsection (3) shall be directed 
to every custodian who may have custody of any part of arrest and criminal 
records information which is the subject of the order. Whenever a court 
enters an order pursuant to this subsection (3), it shall provide the Colorado 
bureau of investigation with a copy thereof. The Colorado bureau of investi- 
gation shall forward copies of such an order to every custodian which has 
furnished information to it pursuant to section 24-32-412 (3) concerning the 
subject of the order. 


(c) Every custodian of the arrest and criminal records information subject 
to the order, within thirty days after entry of the order unless it is stayed 
pending an appeal, shall advise the court and the petitioner in writing of com- 
pliance with the order. 

(4) Upon the entry of an order to seal the records, or any part thereof, 
the subject official actions shall be deemed never to have occurred, and the 
person in interest and all criminal justice agencies may properly reply, upon 
any inquiry in the matter, that no such action ever occurred and that no such 
record exists with respect to such person. 

(5) Inspection of the records included in the order may thereafter be per- 
mitted by the court only upon petition by the person in interest who is the 
subject of such records or by the district attorney and only to those persons 
and for such purposes named in such petition. 

(6) Employers, educational institutions, state and local government agen- 
cies, Officials, and employees shall not, in any application or interview or 
Otherwise, require an applicant to disclose any information contained in 
sealed records. An applicant need not, in answer to any question concerning 
arrest and criminal records information that has been sealed, include a refer- 
ence to or information concerning such sealed information and may state that 
no such action has ever occurred. Such an application may not be denied 
solely because of the applicant’s refusul to disclose arrest and criminal 
records information that has been sealed. 

(7) All arrest and criminal records information existing prior to Deceniber 
31, 1977, except basic identification information, is also subject to sealing 
in accc rdance with this part 3. 

(8) Nothing in this section shall be construed to authorize the physical 
destruction of any criminal justice records; except that, upon the petition 
of a person in interest who has received a pardon after a conviction, the 
court shall order the physical destruction of the arrest and criminal records 
information relating to that pardon. 

(9) (a) Whenever a defendant has charges against him dismissed, is 
acquitted, or is sentenced following a conviction, the court shall provide him 
with a written advisement of his rights concerning the sealing or limiting the 
release of his criminal justice records if he complies with the applicable provi- 
sions of subsections (1) to (3) of this section. 

(b) Whenever a defendant completes his sentence or satisfies conditions 
imposed in lieu of sentence, the person having immediate supervision of the 
defendant when he is released or the prison facility releasing the defendant 
shall again provide the defendant a written advisement of his right to petition 
for an order of court sealing or limiting the release of his criminal justice 
records if he complies with the applicable provisions of subsections (1) to 
(3) of this section. 
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(10) .This section shall not apply to records pertaining to any class 2, class 
3, or class 4 traffic offense or to any municipal offenses unless a jail term 


has been imposed. 


Source: Added, L. 77, p. 1249, §.1; (1) and (2) amended, (3) (b) R & RE, 
and (1.1) to (1.3) and (9) added, L. 78, pp. 403, 406, § § 2, 3; (1) (a), (1.1) 
(e) to (1.1) (f), and (9) amended, and (10) added, L. 79, p. 975, § 1. 


Section indicates general assembly's int». to 
preserve complete criminal justice record, but 
in a form that protects the individual named 
from any harmful effects. People v. Wright, 
_____ Colo. App. __, 598 P.2d 157 (1979). 

Effect of remedy of sealing records. By 


most situations. People v. Wright, _ Colo. 
App. __, 598 P.2d 157 (1979). 

Remedy to be initiated in district court. This 
remedy may not be initiated in an appellate 
court, but any party in interest can petition the 
district court to seal the records of a criminal 


prosecution. Tipton v. City of Lakewood ex 
rel. People, ___— Colo. __, 595 P.2d 689 
(1979). 


fashioning the remedy of sealing records, the 
general assembly did not intend that physical 
destruction of the records also be allowed in 


24-72-309. Violation - penalty. Any person who willfully and knowingly 
violates the provisions of this part 3 is guilty of a misdemeanor and, upon 
conviction thereof, shall be punished by a fine of not more than one hundred 
dollars, or by imprisonment in the county jail for not more than ninety days, 
or by both such fine and imprisonment. 


Source: Added, L. 77, p. 1250, § 1. 


Applied in People v. Wright, ___—- Colo. 
App. __, 598 P.2d 157 (1979). 
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PEST DOCUMENT AVAILABLE 


1978 
1979 
1981 


l. State Regulatory Authority 54-142) an 


2. Privacy and Security Council 


3. Dissemination Regulations 


Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 54-142k Xx 


3.11 Authorizes to Govt. Non-Criminal 54-142k x 
Justice Agencies 


3.12 Authorizes to Private Sector 54-142k x 


3.13. Prohibits to Criminal Justice Agencies 


3.14 Prohibits to Govt. Non-Criminal 
Justice Agenci 's 


Sear Het omBaAaezeoon 


3.15 Prohibits to Private Sector 


Non-Conviction Information 


3.20 Authorizes to Criminal Justice Agencies | 54-142n X 
3.21 Authorizes to Govt. Non-Criminal 54-142n x 
Justice Agencies 
3.22. Authorizes to Private Sector 54-142n Xx 
3.23. = Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information | 
3.30 Authorizes to Criminal Justice Agencies | %4-142k x 
| 
+ 
3.31 Authorizes to Govt. Non-Criminal | 54-142k X 
Justice Agencies | 
3.32 Authorizes to Private Sector 54-142k x 
i 
3.33 Prohibits to Criminal Justice Agencies | 
4 | 
3.34 Prohibits to Govt. Non-Criminal | | 
Justice Agencies 
+—+—+ 
3.35 Prohibits to Private Sector | 
' _ t ——— 
| | 
+. Inspection I | ae 
oe | } | | 
4.] Right to Inspect Only | 
pa - + + + 
4.2 Right to Inspect and Take Notes 
pn — $< __—_—_+——+—_ + —_ 
4.3 Right to Inspect and Obtain Copy | 54-142k | 
a EE ESTEE . ae aa an 
| i 
5 tight to halienge | 54-142 } 
- —-~—- —---—__— ———- --—— - — -___ --—— —+ _ - — + =e: —-4 
5. ) jdicial Review rf < hallenged Information 
= _ ————— nS . + + 4+— —- -—+ 4 
Purging Non-Conviction Information 4 +a x 
— + + —-—_——— 
8 Put Zing yf yf tor atior 54 42a \ 
L 
143 


—) BOCUMENT AVAILAGL*. 


5 ee 7 
hed - 
BRE aie 
Category Citation 
9, Sealing Non-Conviction Information 54-142a 
10. Sealing Conviction Information 54-142a * 
11. Removal of Disqualifications 
12. Right to State Non-Existence of Record 54-142a X 
» X 
13. Research Access 3-iSem 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 29-11 Xx 
14.2 Auditing Requirements 54-142h(b),(c) xX 
14.3 Other Accuracy/Completeness 94-14 2nta) 4 
Requirements 54-142; 
15. Dedication 
4. X 
16. Civil Remedies dad 
29-17 X 
-14 X 
17. Criminal Penalties mint) 
1-15 X 
; 1-19 X 
18. Public Records 1-21) ! xX 
19. Separation of Files | 
| 
20. Regulation of Intelligence Collection | 
21. Regulation of Intelligence Dissemination | | | 
22. Security | 
22.1 Physical (Building) Security | 34-142 | x 
22.2 Administrative Security 54-1421 | x 
— = > 
22.3 Computer Security 54-142) X 
| 54-142h(c) X 
23. Transaction Logs | a 
| -14 ) x 
24, Training Employees = 
25. Listing of Information Systems | 
_—— -_— + -- --+-- en ae 
Ran FOIA (Including CJI) 
?, FOIA (Excluding CJD 4-1 900) : 
8 entra tate r tor - iI \ 
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CONNECTICUT 


Connecticut General Statutes Annotated (West) 


CHAPTER 96la 
CRIMINAL RECORDS 


PART I 
ERASURE 


Sec. 54-142a. (Formerly Sec. 54-90). Erasure of criminal records. (a) When- 
ever in any criminal case, on or after October i, 1969, the accused, by a final 
judgment, is found not guilty of the charge or the charge is dismissed, all police 
and curt records and records of any state’s attorney pertaining to such charge 
shall be immediately and automatically erased. 


(b) Whenever in any criminal case prior to October |, 1969, the accused, by 
a final judgment, was found not guilty of the charge or the charge was dismissed, 
all police and court records and records of the state’s or prosecuting attorney or 
the prosecuting grand juror pertaining to such charge shall be erased by operation 
of law and the clerk or any person charged with the retention and control of such 
records shall not disclose to anyone their existence or any information pertaining 
to any charge so erased; provided nothing in this section shall prohibit the arrested 
person or any one of his heirs from filing a petition for erasure with the court 
granting such not guilty judgment or dismissal, or, where the matter had been 
before a municipal court, a trial justice, the circuit court or the court of common 
pleas with the office of the chief court administrator and thereupon all police and 
court records and records of the state’s attorney, prosecuting attorney or prosecut- 
ing grand juror pertaining to such charge shall be immediately and automatically 
erased. 


(c) Whenever any charge in a criminal case has been nolled in the superior 
( “t, or in the court of common pleas, if at least thirteen months have elapsed 
since such nolle, all police and court records and records of the state’s or prosecut- 
ing attorney or the prosecuting grand juror pertaining to such charge shall be 
erased, provided in cases of nolles entered in the superior court, court of common 
pleas, circuit court, municipal court or by a justice of the peace prior to April |, 
1972, such records shall be deemed erased by operation of law and the clerk or 
the person charged with the retention and control of such records shal! not disclose 
to anyone their existence or any information pertaining to any charge so erased; 
provided nothing in this section shall prohib.t the arrested person or any one of 
his heirs from filing a petition to the appropriate court or to the office of the chief 
court administrator, as the case may be, to have such records physically erased, 
in which case such records shall be erased. Whenever any charge in a criminal 
case has been continued in the superior court or the court of common pleas, and 
a period of thirteen months has elapsed since the granting of such continuance 
during which period there has been no prosecution or other disposition of the mat- 
ter, the charge shall be construed to have been nolled as of the date of termination 
of such thirteen-month period and such erasure may thereafter be effected or a 
petition filed therefor, as the case may be, as provided in this subsection for nolled 
cases. 
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(d) Whenever prior to October 1, 1974, any person who has been convicted of 
an offense in any court of this state has received an absolute pardon for such 
offense, such person or any one of his heirs may, at any time subsequent to such 
pardon, file a petition with the court in which such conviction was effected, or with 
the court having custody of the records of such conviction or with the office of the 
chief judge of the court of common pleas if such conviction was in the court of 
common pleas, circuit court, municipal court or by a trial justice court, for an 
order of erasure, and such court shall order all police and court records and 
re’ ‘1s of the state’s or prosecuting attorney pertaining to such case to be erased. 
W  u.aever such absolute pardon was received on or after October 1, 1974, such 
records shall be automatically erased. 


(e) The clerk of the court or any person charged with retention and control 
of such records in the office of the chief court administrator or any law enforce- 
ment agency having information contained in such erased records shall not disclose 
to anyone information pertaining to any charge erased under any provision of this 
section and such clerk or person charged with the retention and control of such 
records shall forward a notice of such erasure to any law enforcement agency to 
which he knows information concerning the arrest has been disseminated and such 
disseminated information shall be erased from the records of such law enforcement 
agency. Such clerk or such person, as the case may be, shall seal all court records 
and place them in locked files maintained for this purpose; or upon the request of 
the accused cause the actual physical destruction of such records. No fee shall be 
charged in any court with respect to any petition under this section. Any person 
who shall have been the subject of such an erasure shall be deemed to have never 
been arrested within the meaning of the general statutes with respect to the pro- 
ceedings so erased and may so swear under oath. 


(f) Upon motion properly brought, the court or a judge thereof, if such court 
is not in session, (1) may order disclosure of such records to the accused if the 
court or judge thereof, as the case may be, finds that nondisclosure may be harm- 
ful to the accused in a civil action or (2) may order disclosure to a defendant or 
the accused in an action for false arrest arising out of the proceedings so erased 
or (3) may order disclosure to the prosecuting attorney and defense counsei in con- 
nection with any perjury charges which the prosecutor alleges may have arisen 
from the testimony elicited during the trial. The court may also order such records 
disclosed to any hospital or institution to which an accused is confined under the 
provisions of section 53a-47. Such disclosure of such records is subject also to any 
records destruction program pursuant to which the records may have been 
destroyed. The jury charge in connection with erased offenses may be ordered by 
the judge for use by the judiciary, provided the names of the accused and the wit- 
nesses are omitted therefrom. 


(g) The provisions of this section shall not apply to any police or court recc-ds 
or the records of any state’s attorney or prosecuting attorney with respect to any 
count of any information which was nolled if the accused was convicted upon one 
Or more counts of the same information and if all such counts arose out of the 
same transaction and had the same factual basis. 

(1949 Rev., S. 8840, 1963, PA. 482; 642, S. 72, 1967, P.A. 181; 663; 1969. PA. 229, S. 1. 1971, PA. 635, S. 1; 1972, PA. 20, 


S. 2; P.A. 73-276, S. 1, 2; P.A. 74-52, S. 1, 2; 74163, S. 1—3; 74-183, S. 182. 291; PA. 75-541, S. 1, 2; PA. 76-345, 76-388. S. 
4, 6, 76-436, S. 10a, 551, 681; P.A. 77-429; 77-452, S. 40, 41, 42, 52.) 


See Secs. 29-15, 46b-14° 54-760 
Annotations to iurmer c. 54-90: 
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All police and court records include transcripts of criminal proceedings. 165 C. 152. Prohibition against disclosure of information 
includes transcripts and applies to everyone. Id. 

Cited. 29 CS 333; id., 344; 30 CS 108; id., 181; id., 197; id. 211. Cited. 31 CS 179. Preliminary motions in criminal cases entitled 
State v. Anonymous in view of this section. }1 CS 292. Preliminary motions in criminal cases titled State of Connecticut v. Anonymous 
ia view of this section. 31 CS 353. Cited. 32 CS 304. Cited. 33 CS 55. Cited. 34 CS $27. Cited. Id., 656. 

Cited, 6 Conn. Cir. Ct. 655; id., 667; Id, 751, 752. 

Subsec. (c): 

Applica.ion of statute to claim of denial of right to speedy trial. 174 C. 89, 91, 94. 

Subsec. (f): 

Subsection must be construed to allow disclosure not only to defendant in action for false arrest but also to defendant in action 

» malicious prosecution. 3} CS 158. 


Sec. 54-142b. (Formerly Sec. 54-90a). Erasure of record of girl found guilty of 
being in manifest danger. Any person who has been found guilty under section 
17-379 or any statute predecessor thereto, if she has been convicted of no other 
offense prior to her twenty-first birthday, may file a petition with the court by 
which she was found guilty, or, if such finding was by a trial justice or municipal 


court or the ciruit court, to the office of the chief court administrator for an order 
of erasure, and such court shall thereupon order all police and court records and 
records of the state’s or prosecuting attorney pertaining to such case to be erased. 


(1971, PA. 192; PA. 74-183, S. 153, 291; P.A. 75-567, S. 23, 80; P_A. 76-336, S. 12; 76-436, S. 552, 681; P.A. 77-452, S. 43, 
72) 


Sec. 54-142¢c. Disclosure of erased records. The clerk of the court or any 
person charged with retention and control of erased records by the chief court 
administrator or any criminal justice agency having information contained in such 
erased records shall not disclose to anyone the existence of such erased record or 
information pertaining to any charge erased under any provision of part II of this 
chapter, except as provided in part II of this chapter. 


(PA. 7%-200, S. 15.) . 


Sec. 54-142d to 54-142f. Reserved for future use. 


PART II 


SECURITY AND PRIVACY 
OF CRIMINAL RECOKDS 


Sec. 54-142g. Definitions. For purposes of this part and sections 29-11 and 
54-142c, the following definitions shall apply: 


(a) “Criminal history record information’’ means information compiled by 
criminal justice agencies for purposes of identifying criminal offenders and of 
maintaining as to each sucn offender notations of arrests, releases, detentions, 
indictments, informations, or other fo:mal criminal charges or any events and 
Outcomes arisin., irom those arrests, releases, detentions, including pleas, trials, 
sentences, appeals, incarcerations, correctional supervision, paroles and releases; 
but does not include intelligence, presentence investigation or investigative infor- 
mation. 
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(b) “Criminal justice agency” means any court with criminal jurisdiction, the 
department of motor vehicles, or any other governmental agency created by statute 
which is authorized by law and engages, in fact, as its principal function in activi- 
ties constituting the administration of criminal justice; including but not limited to, 
organized municipal police departments, the division of state police, department of 
correction, office of adult probation, the Connecticut justice commission, state’s 
attorneys, assistant state’s attorneys, deputy assistant state’s attorneys, parole 
board, pardon board, bail commissioners, coroners and medical examiner. It shall 
also include any component of a public, noncriminal justice agency if such compo- 
aent is created by statute and is authorized by law and, in fact, engages as its 

cipal function in activities constituting the administration of criminal justice. 


(c) “Conviction information” means criminal history record information which 
has not been erased, as provided in section ‘4-142a, and which discloses that a 
person has pleaded guilty or nolo contendere \o, or was convicted of, any criminal 
offense, and the terms of the sentence. 


(d) “Current offender information’ means information on the current status 
and location of all persons who (1) are arrested or summoned to appear in court; 
(2) are being prosecuted for any criminal offense in superior court; (3) have an 
appeal pending from any criminal conviction; (4) are detained or incarcerated in 
any correctional facility in this state; or (5) are subject to the jurisdiction or super- 
vision of any probation, parole or correctional agency in this state, including per- 
sons transferred to other states for incarceration or supervision. 


(e) “Non-conviction information” means (1) criminal history record informa- 
tion that has been “erased” pursuant to section 54-142a; (2) nolles that have not 
been erased; (3) information relating to persons granted youthful offender status; 
(4) any information which has been replaced with a substitute information; (5) 
continuances which are more than thirteen months old. Non-conviction information 
does not mean conviction information or current offender information. 


(f) “Disclosure” means the communication of information to any person by 
any means. 


(g) “Dismissal” means (1) prosecution of the charge against the accused was 
declined pursuant to rules of court or statute; or (2) the judicial authority granted 
a motion to dismiss pursuant to rules of court or statute; or (3) the judicial 
authority found that prosecution is no longer possible due to the limitations 
imposed by section 54-193. 


(P.A. 78-200, S. 1; 78-303, S. 85, 136.) 


Sec. 54-142h. Data collection; audit; maintenance of records and log. (a) All 
criminal justice agencies that collect, store or disseminate criminal history record 
information shall institute a process of data collection, entry, storage and system- 
atic audit that will minimize the possibility of recording and storing inaccurate 
criminal history record information, and shall notify, upon the discovery of any 
such inaccuracy, all criminal justice agencies known to have received such infor- 
mation. 


(b) For the purpose of verifying the completeness and accuracy of criminal his- 
tory record information collected and maintained by criminal justice information 
agencies subject to Title 28, Chapter |, Part 20 of the Code of Federal Regula- 
tions, the Connecticut justice commission shall conduct an annual audit of the 
records maintained by such agencies. Said commission shall provide for a random 
sample of criminal justice agencies to be audited each year. 
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(c) Criminal justice agencies subject to such audits shall maintain and retain 
records that will facilitate such audits, including, but not limited to, the keeping 
of a log which chronologically records the date non-conviction record information 
was disclosed, the information disclosed, how or where the information was 
obtained and the person or criminal justice agency to whom the information was 
disseminated. Such log shall be maintained for a minimum period of twelve 
months. It shall not be necessary to log the disclosure of non-conviction record 
information to any authorized officer or employee within such agency. 


(P.A. 78-200, S 8.) 


Sec. 54-142i. Duties of criminal justice agencies re collection, storage or dis- 
semination of criminal history record information. Personnel. All criminal justice 
agencies which collect, store or disseminate criminal history record information 
shall: 


(a) Screen and have the right to reject for employment, based on good cause, 
all personnel to be authorized to have direct access to criminal history record 
information; 


(b) Initiate or cause to be initiated administrative action that could result in 
the transfer or removal of personnel authorized to have direci access to such infor- 
mation when such personnel violate the provisions of these regulations or other 
security requirements established for the collection, storage or dissemination of 
criminal history record information; 


(c) Provide that direct access to computerized criminal history record informa- 
tion shall be available only to authorized officers or employees of a criminal justice 
agency, and, as necessary, other authorized personnel essential to the proper opera- 
tion of a criminal history record information system; 


(d) Provide that each employee working with or having access to criminal his- 
tor ~“ecord information shall be made familiar with the substance and intent of 
the _.ovisions in this section; 


(e) Whether manual or computer processing is utilized, institute procedures to 
assure that an individual or agency authorized to have direct access is responsible 
for the physical security of criminal history record information under its control 
Or in its custody, and for the protection of such information from unauthorized 
access, disclosure or dissemination. The state police bureau of identification shall 
institute procedures to protect both its manual and. computerized criminal history 
record information from unauthorized access, theft, sabotage, fire, flooa, wind «: 
Other natural or man-made disasters; 


(f) Where computerized data processing is employed, institute effective and 
technologically advanced software and hardware designs to prevent unauthorized 
access tc such information and restrict to authorized organizations and personnel! 
only, access to criminal histury record information system facilities, systems oper- 
ating environments, systems documentation, and data file contents while in use or 
when stored in a media library; 
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(g) Develop procedures for computer operations which support crimi- 
nal justice information systems, whether dedicated or shared, to assure 
that: (1) Criminal history record information is stored by the computer in 
such a manner that it cannot be modified, destroyed, accessed, changed, 
purged, or overlaid in any fashion by noncriminal justice terminals; (2) 
Operation programs are used that will prohibit inquiry, record updates, or 
destruction of records, from any terminal other than criminal justice 
system terminals which are so designated; (3) the destruction of records is 
limited to designated terminals under the direct control of the criminal 
justice agency responsible for creating or storing the crimial history 
record information; (4) operational programs are used to detect and store 
for the output of designated criminal justice agency employees all 
unauthorized attempts to penetrate any criminal history record infor- 
mation system, program or file; (5) the programs specified in subdivisions 
(2) and (4) of this subsection are known only to criminal justice agency 
employees responsible for criminal history record information system 
control or individuals or agencies pursuant to a specific agreement with 
the criminal justice agency to provide such programs and the programs 
are kept continuously under maximum security conditions. 


(P.A. 78-200, S. 6.) 


Sec. 54-142j. Adoption of regulations and procedures. The commissioner of 
public safety shall adopt regulations to establish procedures for criminal justice 
agencies to query the central repository prior to dissemination of any criminal his- 
tory disposition information to assure that the most up to date dispostion data is 
being used. Inquiries to the state police bureau of identification shall be made 
prior to any dissemination except in those cases where time is of the essence and 
the repository is technically incapable of responding within the necessary time 
period. 


(P.A. 78-200, S. 9.) 


Sec. 54-142k. Inspection of criminal history records; to whom available. (a) 
Each person or agency holding criminal history record information shall establish 
reasonable hours and places of inspection of such informa. on. 


(b) Criminal history record information other than non-conviction information, 
shall be available to the public unless otherwise presciibed by law. 


(c) Any person shall, upon satisfactory proof of his identity, be entitled to 
inspect, for purposes of verification and correction any non-conviction information 
relating to him and upon his request shall be given a computer printout or photo- 
copy of such information for which a reasonable fee may be charged provided that 
no erased record may be released except as provided in subsection (j) of section 
54-90. Before releasing any exact reproductions of non-conviction information to 
the subject, the agency holding such information may remove all personal identify- 
ing information from it. 


(d) Any perscn may authorize in writing an agency holding non-conviction 
information pertaining directly to such person to disclose such information to his 
attorney-at-law. The holding agency shall permit such attorney to inspect and 
obtain a copy of such information if both his identity and that of his client are 
satisfactorily established: provided no erased record may be released unless such 
attorney attests to his client’s intention to challenge the accuracy of such record. 


(e) Any person who obtains criminal history record information by falsely 
representing to be the subject of the record shall be guilty of a class D felony. 


(P.A. 78-200.S 10.) 
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Sec. 54-1421. Challenge to completeness or accuracy of record. (a) A person 
may challenge the completeness and accuracy of such information by giving writ- 
ten notice of his challenge to the state bureau of identification and to the agency 
at which he inspected the information, if other than the state police bureau of 
identification. The notice shall contain a sworn statement that the information in 
or supporting the challenge is accurate and that the challenge is made in good 
faith. 


(b) Upon receipt of the notice, the state police bureau of identification shall 
conduct an audit of the part of such person's criminal history record information 
which is necessary to determine the accuracy of the challenge, and may require 
any criminal justice agency which was the source of the challenged information 
to verify such information. Within sixty days afier the notice is received, the state 
bureau of identification shall notify the person in writing of the results of the 
audit, and of his right to appeal if the challenge is rejected. 


(P.A. 78-200, S. 7.) 


Sec. 54-142m. Disclosure of non-conviction information by criminal justice 
agency. (a) a criminal justice agency holding non-conviction information may dis- 
close it to persons or agencies not otherwise authorized (1) for the purposes of 
research, evaluation or statistical analysis or (2) if there is a specific agreement 
with a criminal justice agency to provide services required for the administration 
of criminal justice pursuant to such agreement; 


(b) No non-conviction information may be disclosed to such persons or agen- 
cies except pursuant to a written agreement between the agency holding it and the 
persons to whom it is to be disclosed; 


The agreement shall specify the information to be disclosed, the persons to 
whom it is to be disclosed, the purposes for which it is to be used, the precautions 
to be taken to insure the security and confidentiality of the information and the 
sanctions for improper disclosure or use; 


(d) Persons to whom information is disclosed under the provisions of this 
section shall not without the subject’s prior written consent disclose or publish such 
information in such manner that it will reveal the identity of such subject. 


(P.A. 78-200, S. !1) 


Sec. 54-142n. Further provisions for disclosure of non-conviction information. 
Non-conviction information other than erased information may be disclosed only 
to: (a) Criminal justice agencies in this and other states and the federal govern- 
ment; (b) agencies and persons which require such information to implement a 
statute or executive order that expressly refers to criminal conduct; (c) agencies 
or persons authorized by a court order, statute or decisional law to receive criminal 
history record information. Whenever a person or agency receiving a request for 
non-conviction information is in doubt about the authority of the requesting agency 
to receive such information, the request shall be referred to the state police bureau 
of investigation. 


(P A. 78-200, S. 13.) 
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Sec. 54-1420. Dissemination of non-conviction information to noncriminal jus- 
tice agencies. (a) Non-conviction information disseminated to noncriminal justice 
agencies shall be used by such agencies only for the purpose for which it was given 
and shall not be re-disseminated. 


(t No agency or individual shall confirm the existence or nonexistence of non- 
conviction information to any person or agency that would not be eligible to 
‘eceive the information itself. 


(P.A. 78-200, S. 12.) 
See Sec. $4-142c. 


Sec. 54-142p. Letter of criminal record or no criminal record to enter United 
States or foreign nation. (a) Any criminal justice agency may furnish criminal his- 
tory record information or a no criminal record letter to an individual in conjunc- 
tion with an application to enter the United States or any foreign nation when the 
subject of the record (1) certified that the information is needed to complete an 
application to enter the United States or a foreign nation, and (2) provides proof 
that he is the subject of the record. 


(b) The disseminating agency shall certify that the information released is 
accurate as of ninety days prior to release and is being disclosed on’: for the pur- 
pose of assisting the subject of the record in gaining entry into the ‘nited States 
or a foreign nation. 


(P.A. 78-200, S. 14.) 
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§ 29-11. State police bureau of identification 


The bureau in the division of state police within the department of public 
safety known as the state police bureau of identification shall be maintained 
for the purposes (1) of providing an authentic record of each person sixteen 
years of age or over who is charged with the commission of any crime in- 
volving moral turpitude, (2) of providing definite information relative to the 
identity of each person so arrested, (3) of providing a record of the final judg- 
ment of the court resulting from such arrest, unless such record has been 
erased pursuant to section 54—142a, and (4) for maintaining a central reposi- 
tory of complete criminal histury record disposition information. The commis- 
sioner of public safety is directed to maintain the state police bureau of identi- 
fication, which bureau shall receive, classify and file in an orderly manner all 
fingerprints, pictures and descriptions, including previous criminal records 
as far as known of all persons so arrested, and siall classify and file in a like 
manner all identification material and records received from the government 
of the United States, and from the various state governments and subdivisions 
thereof, and shall cooperate with such governmental units in the exchange 
of information relative to criminals. The record of all arrests reported to 
the bureau after March 16, 1976, shall contain information of any disposi- 
tion within ninety days after the disposition has occurred. 


(1976, P.A. 76-333, § 1; 1977, P.A. 77-614, § 486, eff. Jan. 1, 1979; 1978, P.A. 
78-200, § 3.) 
1976 Amendment 1977 Amendment 

1976, P.A. 76-338, § 1, changed the 1977, P.A. 77-614, § 486, eff. Jan. 1, 
tame of the state bureau of identifica- 1979, provided for change of terms from 
tion to state police bureau of identifica- “state police commissioner’ or ‘‘com- 
tion. missioner of state police’’ to ‘‘commis- 
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sioner of public safety’, and from 
‘state police department’ to ‘division 
of etate police within the department of 


public ”, 
1978 Amendment 

1978, P.A. 76-2800, § 3, amended the 
firet sentence by inserting ‘'(1)'' follow- 


ing ‘maintained for the purposes’, by 
deleting ‘over’ following ‘record of 
each person’, by inserting “or over’ 


substituting ", (2) for “and” following 
“moral turpitude’, by substituting “, 
(8)" for “and” following “person #0 ar- 
rested’, and by adding “, unless such 
record has been erased pursuant to sec- 
tion 64-00, and (4) for maintaining « 
central repository of complete criminal 
history record disposition information’ 
following ‘resulting from such arrest’; 
and added the third sentence. 


foliowing “sixteen years of age’, by 
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PERSONAL DATA [NEW] 


Hew Hew 
4-190. Definitions 4-195. Petition to the court for failure 
+191. Repealed. to disclose. 
4-193. Repealed. 4-196. Agencies to adopt regulations 
4-193. Agency's duties re personal data. 4-197. Action against agency for vio- 
4-194. Refusal to disclose. Medical doc- lation of chapter. 

tor to review data. Judicial 

relief. 
§ 4-190. Definitions 
As used ip this chapter 


(a) “Agency” means each state board, commission, department or officer, 
other than the legislature, courta, governor, lieutenant governor, attorney gen- 
eral or town or regional) boards of education, ~hich maintains a personal data 
aystem. 

(b) “Attorney” means an attorney at law empowered by a person to assert 
the confidentiality of or right of access to personal data under this chapter. 


(c) “Authorized representative” means a parent, or a guardian or conserva- 
tor, other than an attorney, appointed to act on behalf of a person and em- 
Jowered by such person to assert the confidentiality of or right of access to 
personal data under this chapter. 

(d) “Automated personal data system" means a persone’ data system in 
ee SS Cas Ce See awa 

les. 


(e) “Computer accesaible files” means any personal data which is stored 
on-l.e or off-line, which can be identified by use of electronic means, including 
but not Hmited to microfilm and microfilm devices, which includes but is 
not limited to magnetic tape, magnetic film, magnetic disks, magnetic 
drums, internal memory utilized by any processing device, including computers 
a 
or 


(f) “Maintain” means collect, maintain, use or disseminate. 
(g) “Manual personal data system” means a personal data system other 
than an automated persona! data system. 


(h) “Person” means an individual of any age concerning whom persona) 
data is maintained in a personal data system, or a person's attorney or au- 
thorized representative. 

(i) “Personal data” means any information about a person's education, fi- 
nances, medical or emotional condition or history, employment or business his- 
tory, family or personal relationships, reputation or character which because 
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of name, identifying number, mark or description can be readily associated 


with a particular person, 


“Personal data" shall not be construed to make 


available to a person any record described in subdivision (3) of subsection (b) 


of section 1-19, 


(J) “Personal data system" means a collection of records containing per- 


sonal data. 


(k) “Record” means any collection of personal data, defined in subsection 
(1), which is collected, maintained or disseminated, 
(1976, P.A. 76-421, § 1, eff. July 1, 1077; 1077, P.A, 77-481, §§ 1, 2, eff. Jan. 1, 
1978; 1078, P.A, 78-200, § 2; 1979, P.A, 70-431, § 5.) 


1976, P.A. 76-421, § 9, provided, ‘This 
act shall take effect July 1, 1977.’ 


1977 Amendments 

1977, P.A. 77-481, § 1, rewrote subseo, 
(e) which formerly read: 

‘Computer accessible files’ means 
files which contain personal data re- 
corded on magnetic tape, magnetic film, 
taagne'ic disks, magnetic drums, punch 
cards or optically scanable paper or 
film."’ 


1977, P.A. 17-481, § 2, added subsec. 
(k). 

1977, P.A. 77-431, § 6, provided that: 

“Bec. 6. Sections 4-190, as amended by 
sections 1 and 2 of this act, 4-191, 4-192, 
4-193, as amended by section 3 of thie 
act, 4194, as amended by section 4 of 
this act, 4-195 and 4197 shall take ef- 


§§ 4-191, 4-192. Repealed. 


The repealed § 4-191, which prohibited 
disclosure or transmission of personal 
data was derived from 1976, P.A. 76-421, 
$2; 1977, P.A,. 77-481, § 56. 


§ 4-193. 
Each agency shall: 


fect January 1, 1978, and section 4-106 
shall take effect from the passage of 
this act.” 


1078 Amendment 

1978, P.A. 78-200, § 2, deleted, from 
the first sentence of subseo, (1), ‘‘crimi- 
nal history,"’ following “emotional con- 
dition or history,"’. 


1070 Amendment 

1979, P.A. 70-681, § 6, changed, in 
subsec. (i), internal reference to subd. 
"(3)" of aubsec, (b) of § 1-19 from subd, 
"(2)" of aubsec, (b) of § 1-19. 
Law Review Commentaries 

Patient's rignt to records. 
Conn.L. Rev. 44. 


Library References 
Words and Phrases (Perm. Ed.) 


(1978) 11 


(1979, P.A. 79-538, § 2.) 


The repealed § 4-192, which prescribed 
when personal data may be disclosed 
without permission, was derived from: 

1976, P.A. 76-421, § 3. 

1977, P.A, 17-481, § 6. 

1978, P.A, 78-362, § 2. 


Agency’s duties re personal data 


(a) Inform each of its employees who operates or maintains a personal data 
system or who has access to personal data, of the provisions of (1) this chap- 
ter, (2) the agency's regulations adopted pursuant to section 4-196, (3) chapter 
3 and (4) any other state or federal statute or regulation concerning mainte- 
nance or disclosure of personal data kept by the agency; 

(b) Take reasonable precautions to protect personal data from the dangers 
of fire, theft, flood, natural disaster or other physical threats: 

(c) Keep a complete record, concerning each person, of every individual, 
agency or organization who has obtained access to or to whom d'sclosure 
has been made of personal data pursuant to subsections (b) and (c) of section 
4-192, and the reason for each such disclosure or access; and maintain such 
record for not less than five years from the date of obtaining such access or 
disclosure or maintain such record for the life of the record, whichever is 
longer. 

(d) Make available to a person, upon written request, the record kept under 
subsection ‘c) of this section; 

(e) Maintain only that information about a person which is relevant and 
necessary to accomplish the lawful purposes of the agency ; 

(f) Inform an individual in writing, upon written request, whether the 
agency maintains personal data concerning him; 
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(g) Except as otherwise provided in section 4-104, disclose to a person, upon 
written request, on a form understandable to such person, all personal data 
concerning him which ia maintained by the agency. If disclosure of personal 
data is made under this subsection, the agency shall not disclose any per- 
sonal data concerning persons other than the requesting person ; 

(h) Establish procedures which: 

(1) Allow a person to contest the accuracy, completeness or relevancy of 
his personal data; 

(2) Allow personal data to be corrected upon request of a person when the 
agency concurs in the proposed correction ; 

(3) Allow a person who believes that the agency maintains inaccurate or 
incomplete personal data concerning him to add a statement to the record 
setting forth what he believes to be an accurate or complete version of that 
personal data, Such a statement shall become a permanent part of the 
agency's personal data system, and shall be disclosed to any individuai, agency 
or organization to which the disputed personal data is disclosed. 

(1076, P.A. 76-421, § 4, eff. July 1, 1977; 1077, P.A. TT-481, § 3, eff. Jan, 1, 
1978; 1977, P.A. 77-804, 4% 3, 4, eff. July 6, 1977; 1979, P.A. 70-538, § 1.) 


1977 Amendments 

1977, P.A. 77-431, § 3, added to subsec. 
(c), “: and maintain such record 
* * * whichever is longer.”’ fol- 
lowing ‘disclosure or access'’; inserted, 
in subsec. (d), ‘written’ following ‘‘to 
& person, upon"; and amended subsec. 
(a), by inserting ‘written’ following 
“to @ person, upon'’, and by Inserting 
“on a form understandable to such per- 
son" following ‘‘request"’. 

For effective date of amendment by 
1977, P.A. 77-431, see note under § 4-190. 

1977, P.A. 17-604, § 3, substituted, in 


1977, P.A. 17-604, § 4, substituted, in 
subsec. (c), “subsections’’ for ‘‘subsec- 
tion’ following ‘‘pursuant to’’. 


1979 Amendment 

1979, P.A. 79-638, § 1, amended subsec. 
(a) by Inserting ‘(1)" following “of the 
provisions of’, by substituting ‘'(2)"’ for 
“of following ‘‘this chapter,’’, and by 
substituting ‘'(3) chapter 3 and (4)" for 
“and of" following ‘section 4-196,". 


Law Review Commentaries 
Patient's right to records. (1978) 11 


subsec. (a), “chapter” for ‘act’ follow- Conn.L. Rev. 44. 
ing “provisions of thia’’. 


§ 4-194. Refusal to disclose. Medical doctor to review data. Judi- 
cial relief 


(a) If an agency determines that disclosure to a person of medical, psychi- 
atric or psychological data concerning him would be detrimental to that per- 
son, or that nondisclosure to a person of personal data concerning him Is 
otherwise permitted or required by law, the agency may refuse to disclose that 
personal data, and shall refuse disclosure where required by law. In either 
case, the agency shall advise that person of his right to seek judicial rellef. 

(b) If an agency refuses to disclose personal data to a person and the non- 
disclosure is not mandated by law, the agency shall, at the written request of 
such person, permit a qualified medical doctor to review the personal data 
contained in the person's record to determine if the personal data should be 
lisclosed. If disclosure is recommended by the person’s medical doctor, the 
agency shall disclose the personal data to such person; if nondisclosure is 
recommended by such person's medical doctor, the agency shall not disclose 
the personal data and shall inform such person of the judicial relief pro- 
vided under section 4-195. 

(1976, P.A. 76-421, § 5S, eff. July 1, 1977; 1977, P.A. 77-431, §§ 4, 5, eff. Jan. 1, 


1978.) 


1977 Amendment 

1977, P.A. 77-431, 4 4, designated the 
existing paragraph as subsec. (a), and 
added subsec. (b). 

1977, P.A. 77-431, § 5, provided that: 

‘Sections 4-190, as amended Ly sec- 
tions 1 and 2 of this act, 4-191, 4-192, 4 


193, as ainended by section 3 of this act, 
4-194, as amended by section 4 of this 
act, #195 and 4-197 shall take effect 
January 1, 1978, and section 4-196 shall 
take effect from the passage of this 
act.” 
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§ 4-195. Petition to the court for failure to disclose 


If disclosure of personal data ia refused by an agency under section 4-104, 
any person aggrieved thereby may, within thirty days of such refusal, pe- 
tition the superior court for the county or judicial district in which he resides 
for an order requiring the egency to disclose the personal data. Such a pro- 
ceeding shall be privileged with respect to assignment for trial. ‘The court, 
after hearing and an in camera review of the personal data in question, shall 
iague the order requested unless it determines that such disclosure would be 
detrimental to the person or is otherwise prohibited by law. 

(1076, P.A, 76-421, § 6, eff. July 1, 1077; 1077, P.A. 77-431, §.5; 3977, P.A. 
77-452, § 47, eff. July 1, 1978.) 
1977 Amendment 

1977, P.A. 11-481, which purported to 
amend this section, provided, by § 6, 
he amendment take effect Jan. 
1, . 

1977, P.A. 177-462, § 47, substituted, in 
the firat sentence, ‘superior court” for 


“eourt of common pleas'’ following ‘‘of 
auch refusal, petition the’. 

For effective date of amendment by 
1977, P.A. 17-462, see note under § 11- 
19¢e, 


§ 4-196. Agencies to adopt regulations 

Each agency shall, within six months of July 1, 1977, adopt regulations 
pursuant to chapter 54 which describe: 

(1) The general nature and purpose of the agency's personal data systems ; 

(2) The categories of personal and other data kept in the agency's personal 
data systems ; 

(8) The agency's procedures regarding the maintenance of personal data; 
(4) The uses to be made of the personal data maintained by the agency. 
(1976, P.A. 76-421, § 7, eff. July 1, 1977; 1977, P.A, 77-431, § 5, eff. June 14, 

1977.) 


1977 Amendment act, 4194, as amended by section 4 of 


1977, P.A. 77-481, § 6, provided that: 
“Sections 4-190, as emended by sec- 
tions 1 and 2 of this act, 4191, 4-192, 
4-198, as amended by section 3 of this 


this act, 4195 and 4-197 shall take ef- 
fect January 1, 1978, and section 4-196 
shall take effect from the passage of 
this act." 


§ 4-197. Action against agency for violation of chapter 


Any agency which viclates any provision of this chapter shall be sub- 
ject to an action by any aggrieved person for injunction, declaratory Judg- 
ment, mandamus or a civil action for damages. Such action may be brought 
in the superior court for the judicial district of Hartford-New Britain, 
or for the judicial district in which the person resides. Actions for injunction, 
declaratory judgment or mandainus under this section may be prosecuted by 
any aggrieved person or by the attorney general in the name of the state upon 
his own complaint or upon the complaint of any individual. Any aggrieved 
person who prevails in an action under this section shall be entitled to recover 
court costs and reasonable attorney's fees. An action under this section shell 
be privileged with respect to assignment for trial. 

(1976, P.A. 76-421, § 8, eff. July 1, 1977; 1977, P.A. 77-431, § 5, eff. June 14, 


1977; 1978, P.A, 78-280, § 6, eff. July 1, 1978.) 


1977 Amendment 

1977, P.A. 77-431, § 6, provided that: 

“Sections 4-190, as amended by sec- 
tions 1 and 2 of this act, 4-191, 4192, 
4-193, as amended by section 3 of this 
act, 4-194, as amended by section 4 of 
this act, 4195 and 4-197 shall take ef- 
fect January 1, 1978, and section 4-196 
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shall take effect from the passage of 
this act.’ 
1978 Amendment 

1978, P.A. 78-280, § 6, eff. July 1, 1978, 
provided for change of terms from 
‘Hartford county" or “county of Hart- 
ford’' to ‘judicial district of Hartford- 
New Britain" 


BRIE Re E 
Category Citation 
5 Regul A 11-8501 L 
l, tate Regulatory Authority 11-8607 \ A 
2. Privacy and Security Council 11-8602 x r 
3, Dissemination Regulations A 
Vv Inform 
3.10 Authorizes to Criminal Justice Agencies | !!-8511, 8918 x R 
X11 Authorizes to Govt. Non-Criminal 
Justice Agencies F 
3.12 Authorizes to Private Sector 
313. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 11-8511, 8518 . 
3.15 Prohibits to Private Sector 11-8511, 8518 x 
Non-Con vic Inform 
3.20 Authorizes to Criminal Justice Agencies | 11-8511, 8518 X 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 = Prohibits to Govt. Non-Criminal 11-8511, 8518 x 
Justice Agencies 
3.25 Prohibits to Private Sector 11-8511, 8518 Xx 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 11-8511, 8518 X 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 ~=Prohibits to Criminal Justice Agencies 
3,34 Prohibits to Govt. Non-Criminal 11-8511, 8518 Xx 
Justice Agencies 
3.35 Prohibits to Private Sector 11-8511, 8518 x 
4. — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to | t and Obtain C Reg. 1.4 x 
pitiless. rpiastiliinad L1-8 51144) X 
5. Right to Challenge Reg. 1.5 x 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 
+ 
8. Purging Conviction Information | 
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9, Sealing Non-Conviction Information 
10, Sealing Conviction Information 
11, Removal of Disqualifications 
12, Right to State Non-Existence of Record 
13, Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 11-8503, 8504, 8505, 8506 Xx 
14.2 Auditing Requirements 11-8606 . 
14.3. Other Accuracy/Completeness 
Requirements 
15. Dedication 
11-8520 X 
11-8521 Xx 
11-8520 x 
17. Criminal Penalties 11-8521 x 
18 Public Records 29-6412 x 
19, Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination ; 
22. Security 
22.1 Physica! (Building) Security 11-8604 x 
22.2 Administrative Security 11-8605, 29-5940 x 
22.3 Computer Security 11-8604 | x 
23. Transaction Logs Reg, |.2 a | 
24. Training Employees 
if 
| 
25. Listing of Information Systems | 
| 
26. FOIA (Including CJl) fj. 
27. FOIA (Excluding CJI) ,_ 29-10002(4X4) x 
| 11-8501 et. seq. x 
28. Central State Repository . | 
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Delaware Code Amotated 
Title 11 


‘CHAPTER 86, JUSTICE INFORMATION SYSTEM 
§8601. Definitions 

The following words, terms and phrases, when used in 
this Chapter, shall have the meanings ascribed to them in 
this section, except where the context clearly indicates a 
different meaning: 

(a)'Criminal history record information’ shall mean 
information collected by criminal justice agencies on individuals 
consisting of identifiable descriptions and notations of arrests, 
detentions, indictments, informations, or other formal criminal 
charges, and any disposition arising therefrom, sentencing, 
correctional supervision, and. release. The term does not include 
identification information such as fingerprint records, to 
the extent that such information does not indicate involvement 
of the individual in the criminal justice system, Nor shall 
the term include information contained in: 

(1) posters, announcements, or lists for identifying 


Or apprehending fugitives or wanted persons; 


(2) original records of entry such as police blotters 
maintained by criminal justice agencies which are compiled 
chronologically and required by law with long-standing custom 


to be made public, if such records are organized on a 


chronological basis; 
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(3) court records of public judicial proceedings; 

(4) published court or administrative opinions or 
public judicial, administrative or legislative proceedings; 

(5S) recocds of traffic offenses maintained by the Division 
of Motor Vehicles for the purpose of regulating the 
issuance, supervision, revocation, or renewal of driver's, 
pilot's or other operator's licenses; 

(6) announcements of executive clemency. 

(b) ‘Criminal justice agency’ shall mean: 

(1) every court of this State and of every political 
subdivision thereof; 

(2) a government agency or any sub-unit thereof which performs 
the administration of criminal justice pursuant to statute 
or executive order, and which allocates a substantial part 
of its annual budget to the administration of criminal 
justice, Such agencies shall include, but not be limited 
to, the following: 

(i) the Delaware State Police, 
(ii) all law enforcement agencies and police 
departments of any political subdivision of this State, 
(iii) the State Department of Justice, 
(iv) the Office of the Solicitor of the City 
of Wilmington, and 
(v) the Department of Correction. 
(c) ‘Dissemination’ shall mean the transmission of 


criminal history record information, or the confirmation 
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of the cxistence or nonexistence of such information, 
The term shall not include: 

(1) internal use of information by an officer or 
employee of the agency which maintains such information; 

(2) transmission of information to the State Bureau 
of Identification; 

(3) transmission of information to another criminal 
justice agency in order to permit the initiation of sub- 
sequent criminal justice proceedings; 

(4) transmission of information in response to 
inguiries from criminal justice agencies via authorized 
system terminals, which agencies provide and/or maintain the 
information through those terminals. 

§8602. Justice Information System; Board of Managers 
The Delaware Justice Information System Board of Managers, 
hereinafter referred to as the ‘Board’, is hereby established. 

(a) The Board shall establish policy fer the 
development, implementation, and operation of comprehensive 
data systems in support of the agencies and courts of the 
criminal justice system of the State of Delaware. Said 
data systems shall include, but not be limited to, criminal 
history record information with respect to individuals who 
are arrested, or against whom formal criminal charges are 
preferred within this State, or against whom proceedings 
relating to the adjudication of a juvenile as delinquent 


are instituted. 
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(b) The Board shall be composed of fourteen members, 
eight of whom shall be voting members as follows: 
(1) ome member of the Delaware State Police, to 


be designated by the Superintendent of the Delaware State Police; 


(2) one member of a county or municipal police 
department, to be desiynated by the Delaware Police Chiefs’ 
Council; 

(3) two members to be designated by the Commissioner 
of the Department of Correction, one of whom shail represent 
the Bureau of Adult Correction and one, the Bureau of 
Juvenile Correction ; 

(4) two members to be designated by the Chief 
Justice of the Supreme Court, one of whom shall represent 
the Family Court and onc,all other courts of this State; 

(S) one member-at-large to be designated by the 
Governor; and 

(4) one member to be designated by the Attorney 
General. 

(c) In addition, there shall be six non-voting members: 

(1) two members of the General Assembly. one 
Senator to be designated by the President Pro Tempore of the 
Senate and one Representative to be designated by the 


Speaker of the House of Representatives; 
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(2) one member of the Delaware State Bureau of 
Identification, to be designated by the Superintendent of 
the Delaware State Police; 

(3) one member of the State Division of Central 
Data Processing, to be designated by the Director of that 
Division; 

-(4) one member of the Delaware Criminal Justice 
Planning Commission to be designated by the Director of that 
agency; and 

(S) one member of the Office of Management, 
Budget and Planning, to be designated by the Director of 


that Office. 


(d) Each Board member shall serve at the pleasure of, and 
for the term prescribed by, the officer or individual by 
whoti such member was appointed, The Board shall be provided 
with adequate staff support by the agencies represented on 
the Board to assure that applicable provisions of this 
Chapter are effectively carried out, fhot infonsistent 
with State law. 

(e) The Board shall have the power and authority to: 

(1) Designate an Executive Committee which may 
act between meetings of the Board, subject to confirmation 
of its decisions by a quorum of the Board, which Executive 

Committee shall consist of not less than (5) members of 


the Board and shall be chaired by the Board Chairman. 
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(2) Employ, supervise and evaluate an Executive 


Director to implement and administer the provisions of 


this chapter. 

(3) Approve the Executive Director's annual 
Budget request and other applications for funds from 
any sources. 

(£) The Board shall implement and establish policy for 
providing management and administrative statistics and for 
coordinating technical assistance to serve the information 
needs of the agencies represented on the Board, planners, 
administrators, legislators, and the general public. 


§8603. Compliance with Statute 


The Board shall insure: that the State Bureau of 
Identification and all other criminal justice agencies 
collecting, storing, or disseminating criminal history 
record information and other information concerning 
crimes and offenders comply with the provisions of this 


Chapter and Chapter 85 of this ‘Title. 


§8604. Security 


(a) The Board shall provide for the security of criminal 
history record information and other information pcrtaining 
to crimes and offenders by insuring that the State Bureau 


of Identification and all other criminal justice agencies, and 
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agencivs providing computer support scrvices Lo criminal 


justice agencics which collect, store or disseminate such 
information, comply with the following provisions: 

(1) where computerized data processing is employed, 
effective and tcchnologically ad.quate software and hardware 
disigns shall be institut:d to prevent unauthorized access 
to and/or unauthorized additions, changes, or deletions 
to such information; 

(2) accvss to compulcr system facilitics, systoms 
operating environments, data file contents, whether while 
in use or stored in a media library, and system documentation 
shall be restricted to specifically authorized organizations 
and personnel; 

(3) procedures shall be instituted to assure that 
the facilities of the State Bureau of Identification 
provide safe and secure storage of all records; 

(4) procedures shall be instituted to assure that an 
individual agency authorized to access either computerized 
records or data maintained in manual files by the State 
Bureau of Identification is responsible for the physical 
security of criminal history record information under 
its control or in its custody and the protection of such 
information from unauthorized access, disclosure or dissemina- 
tion; 

(5) direct access to criminal history record 
information shall be available only to authorized officers 


or employees of a criminal justice agency and, as necessary, 
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to other authorized personne! cssential to the proper 


operation of the criminal histor) record information 


system; 

(6) each emplovee working with or having access to 
Criminal histor, record information shall be made familiar 
with the substance and intent of this Chapter and Chapter 
85 of this Title, as well as rules and regulations 


promulgated by the Board. 


§8605. Screening of Authorized Personnel 


(a) No person shall be appointed, promoted, or 
transferred to any position with an igency which has or 
allows access to criminal] history record information facilities, 
systems operating environments, or data file contents, 
whether while in use or stored in a media library, without 


a criminal history record check by the employing agency. 


No person shall be appointed, promoted, or transferred to such 
a position by an agency if promotion or transfer could endanger 
the security, privacy, or integrity of such information. 

(b) The Board shall initiate or cause to be initiated 
administrative action leading to the transfer or removal of 
personnel authorized to have access to such information, 
where such personnel violated the provisions of Chapter 85 
of this Title. 

(c)The Board shall provide for the establishment of a 


plan for resolving employee grievances, complaints and appeals. 
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$8606. Annual Audit 


The Board shall assure that an annual audit is conducted 
of a representative sample of agencies accessing or maintaining 
data files as provided in this Chapter and Chapter 85 of this 
Title. This audit shall encompass both manual and computer- 


ized data systems, and shall be conducted at such 


time and accoriiny to procedures as the Board shall by 
regulation prvscribe. A full report of the Findings of 
each audit made pursuant to this subsection shall be 
communicated to the individual agency so audited and 
to the Board. 
§8607. Rules and Requiations 

The Board shall have the power and authority to pro- 
mulgate rules and regulations to insure compliance with 
the provisions of this Chapter not inconsistent with 
Chapter 85 of this Titlic.”* 
§8608. Duties of the Executive Director 

Under the direction of the Board, the Director's 
duties shall include but not be limited to: 

(a) The employment and supervision of required 
cmployces. 

(>) The preparation and control of an annual 
budget. 

(c) The preparation of an annual report on the justice 


system's computerization status for presentation to the 
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Governor, the Chief Justice of the Supreme Court and the 
General Assembly, which shall be made available to the 
general public upon request. 

(4) The preparation of policy and procedure for 
implementing the audit, security and other provisions of 
this section. 

§8609. Evaluation of the Poard of Managers Function 

No later than three (3) years from the effective 
date of this act, the Board shall cause an evaluation of the 
performance of the Board and its staff to take place with 
recommendations to the Governor, Chief Justice and members 
of the General Assembly concerning continuation, termination 


or revision. 


"§5940. Exceptions; Emoloyees Having Access to Criminal 
History Record Information 


(a) Nothing in this Chapter or in any Rule promulgated 
hereunder shall limit the authority of a criminal justice 
agency or of the Delaware Justice Information System Board 
of Managers under §8605, Title 11 of the Delaware Code to 
deny the appointment, promotion, or transfer of any person 
to any position which has or allows access to criminal history 
record information, 

(b) The Delaware Justice Information System Board of 
Managers shall have authority under the Rules to initiate 


or cause to be initiated administrative action leading 
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to the transfer or removal of personnel of a criminal 
justice agency who are authorized to have or allow access to 
criminal history record information, where such personnel 
violate the provisions of Chapter 85, Title 11 of the 
Delaware Code. 

(c) Any person who is otherwise qualified for a position 
under this Chapter who is denicil appointment, promotion, or 
transfer to such position or who is transferred or removed 
from such position under the provisions of §8605, Title 11 
of the Delaware Code, shall be yiven a written statement of 
the reason or reasons therefor hy the agency responsible 
for such action, and the agency shall promptly give written 
notice of its action to the Commission." 

Section3. The sum of $57,000 is hereby appropriated 
to carry out the provisions of this Act. This sum appropriated 
shall be considered a supplemental appropriation and shall be 
paid by the State Treasurer from funds of the General Fund not 
otherwise appropriated. Funds hereby appropriated and remaining 


unexpended or unencumbered on Junc 30, 1961 shall revert to 


the General Fund of the State of Delaware. 
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Title 29, Chapter 64 


§ 6411. Organization regulations; rules of procedure. 


For the benefit of the public, each agency shall adopt the tollowing 
regulations: 

(1) A general description of its organization, its methods of operations 
and the manner, including addresses and telephone numbers, whereby the 
public may obtain information and otherwise deal with the agency; and 

(2) A statement of the nature and requirements of all rules of practice and 
procedure used by the agency to exercise its statutory authority in 
compliance with this chapter. (60 Del. Laws, c. 585, § 1.) 


§ 6412. Public information. 


(a) Each agency shall make available promptly to the public upon request, for 
inspection, originals or legible copies of the following: 
(1) Its regulations, orders, decisions, opinions and licenses; 
(2) Any documents, papers and other materials considered by the agency 
in taking agency action; or 
(3) Any records of the agency reasonably specified by the requesting 
person. 
(b) When making its documents and other materials available to the public, 
the agency may: 
(1) Take reasonable precautions to preserve the integrity and security of 
such documents or materials; 
(2) Make available only at reasonable, specified intervals documents and 
materials being actively used by the agency; 
(83) Limit the availability of information to its regular business hours and 
place of business; 
(4) Decline to make available documents and other materials which: 
a. Relate solely to the agency’s internal procedural and personnel 
practices; 
b. Pertain to ongoing enforcement investigations which have not yet 
resulted in agency action; 
c. Are specifically exempted from disclosure by law; or | 
d. Are confidential or privileged for the same or similar reasons as | 
the Court would hold its records confidential or privileged; 
(5) Make a reasonable charge for the cost of reproducing or copying such 
documents or materials. 
(c) The Court shall have jurisdiction of all actions to compel an agency to 
produce or disclose any documents, materials or information and the agency 
shall have the burden of sustaining its refusal to produce or disclose as 


requested. (60 Del. Laws, c. 585, § 1.) 
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Category Citation 
State Regulatory Authority 
2. _—_—~ Privacy and Security Council 
3. Dissemination Regulations 
Conviction Informati | 
3.10 Authorizes to Criminal Justice Agencies | Duncan Ord. Sect. 2 x c 
3.11 Authorizes to Govt. Non-Criminal x 
Justice Agencies Duncan Ord. Sect. 3,4,5 T 
3.12 Authorizes to Private Sector Duncan Ord. Sect. 3,4,5 " 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies F 
3.15 Prohibits to Private Sector 
Non-Conviction Information C 
3.20 Authorizes to Criminal Justice Agencies | Duncan Ord. Sect. 2 x 0 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies L 
3.22 Authorizes to Private Sector 
3.23. += Prohibits to Criminal Justice Agencies U 
3.24 Prohibits to Govt. Non-Criminal M 
Justice Agencies Duncan Ord. Sect. 3 x 
3.25 Prohibits to Private Sector Duncan Ord. Sect. 3 x B 
Arrest Information : 
3.30 Authorizes to Criminal Justice Agencies | Duncan Ora. Sect. 2 x 
3.31 Authorizes to Govt. Non-Criminal A 
Justice Agencies 
3.32. Authorizes to Private Sector 
3.33. Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminai 
3.35 Prohibits to Private Sector Duncan Ord. Sect. 3 x 
4. — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy Duncan Ord. Sect. 3,4,5 x 
5. Right to Challenge 
= 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 
8. = Purging Conviction Information 
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9, Sealing Non-Conviction Information 
10. Sealing Conviction Information 
11. Removal of Disqualifications 
12, Right to State Non-Existence of Record 
13, Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 4-1 34a(b) x 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies 11987 . 
17. Criminal Penalties 
18. Public Records heads 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security | 
22.1 Physical (Building) Security | | 
a >» on 
22.2 Administrative Security | 
22.3 Computer Security L 
23. Transaction Logs | | 
24. Training Employees 
25. Listing of Information Systems ae 
26. FOIA (Including CJ) — | oe 
27. FOIA (Excluding CII) nl Lt 
4-| 34a x | 
28. Central State Repository _ 
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DISTRICT OF COLUMBIA 


That no record, copy, extract, com- 
pilation or statement concerning 
any record relating to any juvenile 
offender or relating to any juve- 
nile with respect to whom the Met- 
ropolitan Police Department re- 
tains any record or writing, shall 
be released to any ume for ow 
u except as may be provi 
onder D.C. Code, Section 11-1586; 
provided, that the release of such 
information to members of the 
Metropolitan Police Department, 
and the dissemination of such in- 
formation by the Metropolitan Po- 
lice Department to the police 
departments of other jurisdictions 
wherein juveniles apprehended in 
the District of Columbia may re- 
side, shall be authorized; provided 
further, that the release of such 
information to individuals to whom 
the information may relate or to 
the parents or guardians or duly 
authorized attorneys of such indi- 
viduals, shall be authorized in 
those cases in which applicants 
therefor present documents of ap- 
parent authenticity indicating need 
for such information for reasons 
other than employment. The term 
“employment”, in the context of 
this paragraph, shall not include 
military service. 

That unexpurgated adult arrest 
records, as provided under D.C. 
Code, Section 4-134a,“ shall be re- 
leased to law enforcement agents 
upon request, without cost and 
without the authorization of the 
persons to whom such records re- 
late and without any other prereq- 
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uisite, provided that such law en- 
forcement agents represent that 
such records are to be used for law 
enforcement purposes. The term 
“law enforcement agent” is limited 
in this context to persons having 
cognizance of criminal investiga- 
tions or of criminal proceedings di- 
rectly involving the individuals to 
whom the requested records relate. 
The term includes judges, prosecu- 
tors, defense attorneys (with re- 
spect to the records of their client 
defendants), police officers, Feder- 
al agents having the power of ar- 
rest, clerks of courts, penal and 
probation officers and the like. It 
does not include private detectives 
and investigators; personnel inves- 
tigators, directors and officers; 
private security agents or others 
who do not ordinarily participate 
in the process involving the detec- 
tion, apprehension, trial or punish- 
ment of criminal offenders. 

That, subject to the foregoing, 
adult arrest recdrds, as provided 
under D.C. Code, Section 4-i34a, 
shall be released in a form which 
reveals only entries relating to of- 
fenses which have resulted in con- 
victions or forfeitures of collateral. 
That, subject to the foregoing, 
adult arrest records, as provided 
under D.C. Code, Section 4—134a, 
shall be released in a form which 
reveals only entries relating to of- 
fenses committed not more than 10 
years prior to the date upon which 
such records are requested; except 
that, where an offender has been 
imprisoned during all or part of 
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the preceding 10-year period, the 
record shall include entries relat- 
ing to such earlier conviction. 


That, subject to the foregoing, cop- 
ies or extracts of adult arrest 
records, as provided under D.C. 
Code, Section 4-134a, or state- 
ments of the non-existence of such 
records shall be released to appli- 
cants therefor upon the payment 
of fees to be based upon the cost 
of editing and producing such cop- 
ies, extracts or statements; provid- 
ed, that applicants who are not the 
persons to whom such records may 
relate must, in addition to the re- 
quired fees, present releases in a, 

propriate form executed by the 
persons to whom the records may 


relate; provided further, that no 
fee shall be required with respect 
to any record solicited by any 
agent of the Federal or District of 
Columbia Government for a gov- 
ernmental purpose. 


. That Article 47 of the Police Regu- 


lations of the District of Columbia 
be amended to provide that it shall 
be an offense punishable by a fine 
not to exceed $50.00, for any per- 
son to require as a condition of 
employment the production of any 
arrest record or copy, extract or 
statement thereof at the expense 
of any employee or applicant for 
employment to whom such record 
may relate.” 


District of Columbia Code 


Title 1 


SUBCHAPTER II.—FREEDOM OF INFORMATION [NEW] 


§ 1-152). Public policy 


Generally the public policy of the District of Columbia is that all persons 
are entitled to full and complete information regarding the affairs of gov- 
ernment and the official acts of those who represent them as public officials 
and employees. To that end, provisions of this act shall be construed with 
the view toward expansion of public access and the minimization of costs 
and time delays to persons requesting information. 

March 29, 1977, D.C.Law, No. 1-06, § 2(201), 23 D.C.Reg. No. 24, p. 3744. 


§ 1-1522. Right of access to public records—Allowable coste—Time limits 


(a) Any person has a right to inspect, and at his or her discretion, to 
copy any public record of the Mayor or an agency, except as otherwise ex- 
pressly provided by section 1-1524, in accordance with reasonable ruies that 


shall be issued by the Mayor or an agency after notice and comment, concern- 


ing the time and place of access. 


(b) The Mayor or an agency may establish and collect fees not to exceed 
the actual cost of searching for or making copies of records, but in no ia- 
stance shall the total fee for searching exceed 10 dollars for each request. 
For purposes of this subsection “request” means a single demand for any 
number of documents made at one time to an individual agency. Docu- 
ments may be furnished without charge or at a reduced charge where the 
Mayor or agency determines that waiver or reduction of the fee is in the 
public interest because furnishing the information can be considered as pri- 
marily benefiting the general public. Notwithstanding the foregoing, fees 
shall not be charged for examinaiion and review by the Mayor or an agency 
to determine if such documents are subject to disclosure. 
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(c) The Mayor or an agency, upon request reasonably describing any 
public record, shall within 10 days (except Saturdays, Sundays, and legal 
public holidays) of the receipt of any such request either make the re 
quested public record accessible or notify the person making such request 
of its determination not to make the requested public record or any part 
thereof accessible and the reasons therefor. 

(d) In unusual circumstances, the time limit prescribed in subsection (c) 
of this section may be extended by written notice to the person making 
such request setting forth the reasons for extension and expected date for 
determination, Such extension shall not exceed 10 days (except Satur- 
days, Sundays and legal public holidays). For purposes of this subsection, 
and only to the extent necessary for processing of the particular request, 
‘unusual circumstances’ are limited to: 

(1) the need to search for, collect, and appropriately examine a volumi- 
nous amount of separate and distinct records which are demanded in a 
single request; or 

(2) the need for consultation, which shall be conducted with all practicable 
speed, with another agency having a substantial interest in the determination 
of the request or among two or more components of the agency having 
substantial subject-matter interest therein. 

(e) Any failure on the part of the Mayor or an agency to comply with a 
request under subsection (a) of this section within the time provisions of sub- 
sections (c) and (d) of this section shall he deemed a denial of the request, 
and the person making such request shall be deemed to have exhausted his 
administrative remedies with respect to such request, unless such person 
chooses to petition the Mayor pursuant to section 1-1527 to review the deemed 
denial of the request. 

March 29, 1777, D.C.Law, No. 1-98. § 2(202), 23 D.C.Reg. No. 24, p. 3744. 


§ 1-1523. Letters of denial 


(a) Denial by the Mayor or an agency of a request for any public record 
shail contain at least the followihg: 


(1) the specific reasons for the denial, including citations to the particular 
exemption(s) under section 1-1524 relied on as authority for the denial; 


(2) the name(s) of the public official(s) or employee(s) responsible for the 
decision to deny the request; and 


(3) notification to the requester of any administrative or judicial right 
to appeal under section 1-1527. 


(b) The Mayor and each agency of the District of Columbia shall maintain 
a file of all letters of denial of requests for public records. This file sball 
be made availuble to any person on request for purposes of inspection and/or 
copying. 
March 29, 1977, D.C.Law, No. 1-96, § 2(203), 23 D.C.Reg. No. 24, p. 3744. 


§ 1-1524. Exemptions 


(a) The following matters may be exempt from disclosure under the 
provisions of this subchapter: 

(1) Trade secrets and commercial or financial information obtained from 
outside the government, to the extent that disclosure would result in sub- 
stantial harm to the competitive position of the person from whom the in- 
formation was obtained ; 

(2) Information of a personal nature where the public disclosure thereof 
would constitute a clearly unwarranted invasion of personal privacy ; 

(3) Investigatory records compiled for law enforcement purposes, but 
only to the extent that the production of such records would— 


(A) interfere with enforcement proceedings, 


(B) deprive a person of a right to a fair trial or an impartial adjudica- 
tion, 


(C) constitute an unwarranted invasion of personal privacy, 
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(D) disclose the identity of a confidential source and, in the case of a 
record compiled by a law enforcement authority in the course of a criminal 
investigation, or by an agency conducting a lawful national security intel- 
ligence investigation, confidential information furnished only by the con- 
fidential source, 


(E) disclose investigative techniques and procedures not generally known 
outside the government, 


(F) endanger the life or physical safety of law enforcement personnel ; 

(4) Inter-agency or intra-agency memorandums or letters which would not 
be available by law to a party other than an agency in litigation with the 
agency ; 

(5) Test questions and answers to be used in future license, employment, or 
academic examinations, but not previously administered examinations or 
answers to questions thereon ; 

(6) Information specifically exempted from disclosure by statute (other 
than this section), provided that such statute— 


(A) requires that the matters be withheld from the public in such a man- 
ner as to leave no discretion on the issue, or 


(B) establishes particular criteria for withholding or refers to particular 
types of matters to be withheld; and 

(7) Information specifically authorized by Federal law under criteria es- 
tablished by a Presidential Executive order to be kept secret in the interest 
of national defense or foreign policy which is in fact properly classified 
pursuant to such Executive order. 

(b) Any reasonably segregabie portion of a public record shall be provided 
to apy person requesting such record after deletion of those portions which 
may be withheld from disclosure under subsection (a) of this section. 

(c) This section does not authorize withholding of information or limit 
the availability of records to the public, except as specifically stated in 
this section. This section is not authority to withhold information from 
the Council of the District of Columbia. This section shall not operate to 
permit non-cisclosure of information of which disclosure is authorized or 
mandated by other law. 

March 29, 1977, D.C.Law, No. 1-96, § 2(204), 23 D.C.Reg. No. 24, p. 3744. 


§ 1-1525. Recording of final votes 


Each agency having ™ore than one member shall maintain and make 
available for public inspection a record of the final votes of each member in 
each proceeding of that agency. 

March 29, 1977, D.C.Law, No. 1-96, § 2(205), 23 D.C.Reg. No. 24, p. 3744. 


§ 1-1526. Information which must be made public 


Without limiting the meaning of other sections of this subchapter, the foi- 
lowing categories of information are specifically made public information: 

(a) the names, salaries, title, and dates of employment of all employees 
and officers of the Mayor and an agency ; 

(b) administrative staff manuals and instructions fo staff that affect a 
member of the public; 

(c) final opinions, including concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases; 

(d) those statements of policy and interpretations of policy, acts, and 
rules which have been adopted by the Mayor or an agency; 

(e) correspondence and materials referred to therein, by and with the 
Mayor or an agency relating to any regulatory, supervisory, or enforcement 
responsibilities of the agency, whereby the agency determines, or states an 
opinion upon, or is asked to determine or state an opinion upon, the rights 
of the District, the public, or any private party; 

(f) information in or taken from any account, voucher, or contract deal- 
ing with the receipt or expenditure of public or other funds by public bodies; 
and 

(g) the minutes of all proceedings of all ageucies. 

March 29, 1977, D.C.Law, No. 1-96, § 2(206), 23 D.C.Reg. No. 24, p. 3744. 
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$ 1-1527. Administrative appeals and enforcement 


(a) Any person denied the right to inspect a public record of a public 
body may petition the Mayor to review the public record to determine 
whether it may be withheld from public inspection. Such determination 
shall be made in writing with a statement of reasons therefor in writing 
within 10 days (excluding Saturdays, Sundays, and lega) holidays) of the 
submission of the petition. 

(1) If the Mayor denies the petition or does not make a determination 
within the time limits provided in this subsection, or if a person is deemed 
to have exhausted his or her administrative remedies pursuant to subsec- 
tion (e) of section 1-1522, the person seeking disclosure may institute proceed- 
ings for injunctive or declaratory relief in the Superior Court for the Dis- 
trict of Columbia. 

(2) If the Mayor decides that the public record may not be withheld, he shall 
order the public body to disclose the record immediately. If the public body 
continues to withhold the record, the person seeking disclosure may bring 
suit in the Superior Court for the District of Columbia to enjoin the public 
body from withholding the record and to compel the production of the 
requested record. 

(b) In any suit filed under subsection (a) of this section, the Superior 
Court for the District of Columbia may enjoin the public body from with- 
holding records and order the production of any records improperly with- 
held from the person seeking disclosure. The burden is on the Mayor or the 
agency to sustain its action. In such cases the court shall determine the 
matter de novo, and may examine the contents of such records in camera 
to determine whether such records or any part thereof shall be withheld 
under any of the exemptions set forth in section 1-1524. 

(c) If a person seeking the right to inspect or to receive a copy of a pub 
lic record prevails in whole or in part in such suit, he or she may be awarded 
reasonable attorney fees and other costs of litigation. 

March 29, 1977, D.C.Law, No. 1-06, § 2(207), 23 D.C.Reg. No. 24, p. 3744. 


§ 1-1528. Oversight 


On or before the 30th day of June of each calendar year, the Mayor shall 
compiie and submit to the Council of the District of Columbia a report cov- 
ering the public-record-disclosure activities of each agency and of Executive 
Branch as a whole during the preceding calendar year. The report shall 
include: 

(1) The number of determinations made by each agency not to comply 
with requests for records made to such agency under this subchapter and the 
reasons for each such determination ; 

(2) The number of appeals made by persons under Section 1-1527(a), the 
result of such appeals, and the reason for the action upon each appeal that 
results in a denial of information ; 


(3) The names and titles or positions of each person responsible for the 
denial of records requested under this subchapter, and the number of instances 
of participation for each such person ; 


(4) A copy of the fee schedule and the total amount of fees collected by 
each agency for making records available under this subchapter ; 


(5) Such other information as indicates efforts to administer fully this 
subchapter; and 

(6) For the prior calendar year, a listing of the total number of cases 
arising under this subchapter, the total number of cases in which a request was 
denied in whole or in part, the total number of times in which each ex- 
emption provided under section 1-1524 was cited as a reason for denial of a 
request, and the total amount of fees collected under section 1-1522(b). Such 
report shall also include a description of the efforts undertaken by the Mayor 
to encourage agency compliance with this title. 
March 2® 1977, D.C.Law, No. 1-96, § 2(208), 23 D.C.Reg. No. 24, p. 3744. 


$ >. Bettattion - 


he purposes of this subchapter, the terms “Mayor”, “Council”, “Dis- 
, “agency”, “rule”, “rulemaking”, “person”, “party”, “order”, “relief”, 
-oceeding”, “public record”, and “adjudication” shall have the meaning as 
vyrovided In section 1-1502. 
March 29, 1977, D.C.Law, No. 1-96, § 2(209), 23 D.C.Reg. No. 24, p. 3744. 
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This chapter shall be known as the “Department of Law Enforcement Act 


of 1974.” 


Laws 1974, c. 74-386, § 1, eff. Aug. 1, 1974. Amended by Laws 1978, c. 78-347, 


§ 2, eff. Oct. 1, 1978. 


Laws 1978, c. 78-347, deleted renin- 
al" preceding ‘law enforcement 


“are references 


C318" States 1 7, 0, 80, 82, 136. 


Index to Notes 


in general 1 
Purpose 2 


1. mA general 

vernor's power to see that laws 
al wal hfully executed, which is essen- 
tlally what the Department of Criminal 
Law Enforcement Act of 1974 is de- 
signed to achieve, derives from Const. 


Art. 4, 1, pertaini to powers and 
outs of . Toompesh 9. State, 


and 
deemed most efficacious at the time; 
the burden of this task falls on the ex- 
ecutive branch of government, although 
power to determine what is or is not 
criminal behavior is pecullari within 
the province of the legislature. Id. 


2. Pu 

The Department of Criminal Law En-, 
forcement Act of 1974 was enacted by 
the legislature to assist local ern- 
ments in combating crime and to pro- 
vide the means for statewide enforce- 
ment of state criminal laws. pson 
v. State, 342 So.2d 52 (1976). 
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043.02 Definitions 

For the purpose of this chapter: 

(1) “Department” means the Department of Law Enforcement. 

(2) “Executive ..rector” means the cxecutive director of the Department of 
Law Enforcement, 
Laws 1974, c. 74-386, § 2, eff. Aug. 1, 1974. Amended by Laws 1978, ¢. 78-347, 
§ 2, eff. Oct. 1, 1978, 


Laws 1978, c. 78-347, deleted ‘‘crimi- 
nal'’ pteceding ‘law enforcement” in 
the department name. 


$43.03 Department of Law Enforcement 


(1) The executive director shall have served at least five (5) years as a 
police executive or possess training and experience ip police affairs or pub-' 
lic administration and shall be a bona fide resident of the state. It shail 
be the duty of the executive director to supervise, dirett, coordinate, and 
administer all activities of the department and to exercise the duties pre- 
scribed for the State Law Enforcement Coordinator under Part VII of 
Chapter 23, known as the Florida Mutual Ald Act. 


(2) The department shall employ such administrative, clerical, technical, 
and professional personnel, including division directors as hereinafter pro- 
vided, as may be required, at salaries to be established by the department, to 
perform such duties ns the department may prescribe. 


(3) Pursuant to chapter 120, the department shall adopt the rules and regu- 
lations deemed necessary to carry out its duties and responsibilities under 
this chapter. 


(4) The departinent may make and enter into all contracts and agreements 
with other agencies, organizations, associations, corporations, individuals, 
or federal agencies as the department may determine are necessary, expedient, 
or incidental to the performance of its duties or the execution of its power 
under this chapter. However, nothing in this chapter shall authorize the cm- 
ployment of private investigative personnel by contract to conduct investiga- 
tions. 


(5a) The department shall be governed by all laws regulating the purchase 
of supplies and equipment as other state agencies and may enter into con- 
tracts with other state agencies to make photographs and photostats, to trans- 
mit information by teletype, and to perform all those services consonant with 
the purpose of this chapter. 

(b) It may use without charge the technical personnel and equipment of 
any state agency. 


(6) The powers herein enumerated, or set forth in other parts of this chap- 
ter, shall be deemed an exercise of the state police power for the protection of 
the welfare, health, peace, safety, and morals of the people and shall be 
liberally construed. 


(7) The Department of Legal Affairs shall be the legal advisor to and shall 
represent the department. 

(8) The department may accept for any of its purposes and functions un- 
der this chapter any and all donations of property, real, personal, or mixed, 
and grants of money, from any governmental unit or public agency or from 
any institution, person, firm, or corporation. Such moneys shall be de- 
posited, disbursed, and administered in a trust fund as provided by law. 

(9) The department shall make an annual report of its activities to the 
governor and to the legislature and include in such report its recommenda- 
tions for additional legislation. 


(10) The department shall establish headquarters in Tallahassee. The De- 
partment of General Services shall furnish the department with proper and 
adequate housing for its operation. 

Laws 1974, c. 74-386, § 5, eff. Aug. 1, 1974. 
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943.04 Division of Criminal Investigation; creation; Investigative and re 
lated authority 


(1) There is created a Division of Criminal Investigation within the Do- 
partment of Law Enforcement. The division shall be supervised by a direc- 
tor who shall be employed by the department upon the recommendation of 
the executive director. It shall be the duty of the director to supervise, di- 
rect, coordinate, and administer all activities of the division, 


(2)(a) Under appropriate rules and regulations adopted by the department, 
or upon written order of the Governor or by direction of the Legislature act- 
ing by a concurrent resolution, and at the direction of the executive director, 
the Division of Criminal Investigation may investigate violations of any of 
the criminal laws of the state, and shall have authority to bear arms, make 
arrests and apply for, serve and execute search warrants, arrest warrants, ca- 
plas and other process of the court. 


(b) Investigations may also be conducted in connection with the faithful 
execution and effective enforcement of the laws of the state with reference to 
organized crime, vice, racketeering, rioting, inciting to riot and insurrection, 
and, upon specific direction by the governor in writing to the executive 
rector, the misconduct, in connection with their official duties, of public 
ficials and employees and of officials and members of public corporations 
authorities subject to suspension or removal by the governor. 

(c) All investigators employed by the department shall be considered peace 
officers for all purposes. The executive director shall have the authority to 
designate the person occupying any appropriate position within the department 
as a peace officer, if such person is qualified under the department's personnel 
regulations relating to agents, and all persons thus employed by the depart- 
ment shall be considered peace officers for all purposes and shall be entitled 
to the privileges, protection, and benefits of ss. 112.19, 121.051, 122.34, and 
870.05. 


(3) Whenever it shall appear to the department that there is cause for the 
prosecution of a crime, the department shall refer the evidence of such crime 
to the officials authorized to conduct the prosecution. 

Laws 1974, c. 74-386, § 4, eff. Aug. 1, 1974. Amended by Laws 1976, c. 76-247, 
§ 5, eff. July 1, 1976; Laws 1977, c. 77-127, $1, eff. June 7, 1977; Laws 1977, 
c. 77-174, § 1, eff. Aug. 2, 1977; Laws 1978, c. 78-347, § 2, eff. Oct. 1, 10978; 
Laws 1979, c. 79-8, § 34, eff. Aug. 5, 1979. 

Laws 1976, c. 76-247, added subsec. 1. in general 


Ese 


a This sooren seu ceetee oe law 

1977, c. 77-127, repealed subsec. enforcemen el tory 
4) } which provided for personal security Powers, i Gis at, p Bay of 
or state officers and members of the ‘the executive director, no Pa 


spec proval of every 
legislature upon request of certain offi- PPE) agent, but ex but exists 1 a *fnaure that 


Laws 1977 77-174, a reviser’s bill, execu ee ce 
amended wubsec. (2)(¢) of this section — ‘Thompeon ras ihe ss 
to reflect language editorially inserted $f i978). 

in the interest of clarity by the division 

of statutory revision and indexing. 2. Search 


Laws 1978, c. 78-$47, changed the divi- al ee toowe before Supreme Court 


sion name from “law enforcement” to ae panument of 
“eriminal, investigation’, and deleted Criminal Law Enforcement agents and 
“criminal” preceding “law enforee- 1 Tisted stipulation of facts by counsel 
ment’’ in the department name. and was thus inad for considera- 


Laws 1979, c. 798, a reviser's bill, tion of def t’s contention that 
page pe! references te the “depart. of war conduc 
ment of criminal law enforcement’’ w 
‘department of law enforcement”’ and rt brought unsatisfactory sta of 
“division of law enforcement" with ‘‘di- record to attention of defense counsel 
vision of criminal investigation’ to con- who elected to stand upon record as 
form with agency name charges made filed, trial wee order motion 


by Laws 1978, c. 78-347. was ait rmed, as A Rad “been 


a _ made . Thompson v. State 

342 So.2a 82 1976). 
tes Where governor acted within his au- 
cnees @ Os thority under Department of Criminal 
In general 1 Law Enforcement Act of 1974 in order- 
Executive orders 4 ing investigation of all illegal conduct of 
Rules 3 state officials and employees, and where 
Search 2 Department agents complied with re- 
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043.045 Definitions 


The following words and phrases as used in ss. 943.045-043.08 shall have 
the following meanings: 

(1) “Criminal justice information system” means a system, including the 
equipment, facilities, procedures, agreements, and organizations thereof, for 
the collection, processing, preservation, or dissemination of criminal justice 
information. 

(2) “Administration of criminal justice’ means performing functions of de- 
tection, apprehension, detention, pretrial release, posttrial release, prosecution, 
adjudication, correctional supervision, or rehabilitation of accused persons or 
criminal offenders by governmental agencies. The administration of criminal 
justice includes criminal identification activities and the collection, process 
ing, storage, and dissemination of criminal justice information by governmen- 
tal agencies. 

(3) “Criminal justice information” means information on individuals collect- 
ed or disseminated as a result of, arrest, detention, or the initiation of a crim- 
inal proceeding by criminal justice agencies, including arrest record informa- 
tion, correctional and release information, criminal history record informa- 
tion, conviction record information, identification record information, and 
wanted persons record information. The term shall not include statistical or 
analytical records or reports in which individuals are not identified and from 
which their identities are not ascertainable. The term shall not include crim- 
inal intelligence information or criminal investigative information. 

(4) “Criminal history information” means information collected by criminal 
justice agencies on persons, which information consists of identifiable de- 
scriptions and notations of arrests, detentions, indictments, informations, or 
other formal criminal charges and the disposition thereof. The term does not 
include identification information, such as fingerprint records, if the informa- 
tion does not indicate involvement of the person in the criminal justice sys- 
tem. 

(5) “Criminal intelligence information” means information collected by a 
criminal justice agency with respect to an identifiable person or group in an 
effort to anticipate, prevent, or monitor possible criminal activity. 

(6) “Criminal investigative information” means information about an identi- 
fiable person or group, compiled by a criminal ‘ustice agency in the course of 
conducting a criminal investigation of a specific criminal act or omission, in- 
cluding, but not limited to, information derived from laboratory tests, reports 
of investigators, informants, or any type of surveillance. 

(7) “Record” means any and all documents, writings, computer memory, and 
microfilm, and any other form in which facts are memorialized, irrespective 
of whether such record is an official record, public record, or admissible rec- 
ord or is merely a copy thereof. 

(8) “Comparable ordinance violation” means a violation of an ordinance 
having all the essential elements of a statutory misdemeanor or felony. 
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(9) “Disposition” means details relating to the termination of an individual 
criminal defendant's relationship with a criminal justice agency, including in- 
formation disclosing that the law enforcement agency has elected not to refer 
a@ matter to a prosecutor or that a prosecutor has elected not to commence 
Criminal proceedinga, that a court has dealt with the individual, or that 
the individual has heen incarcerated, paroled, pardoned, released, or granted 
clemency. Dispositions include, but are not limited to, acquittals, dismissals, 
pleas, convictions, adjudications, youthful offender determinations, determina- 
tions of mental capacity, placements in intervention programs, pardons, probe- 
tions, paroles, and releases from correctional institutions. 

(10) “Criminal justice agency” means: 

(a) A court; or 

(b) A governmental agency or subunit thereof which performs the adminis 
tration of criminal justice pursuant to a statute or rule of court and which 
allocates a substantial part of its annual budget to the administration of 
criminal justice. 

(11) “Dissemination” means the transmission of information, whether orally 
or in writing. 

(12) “Research or statistical project” means any program, project, or com- 
ponent the purpose of which is to develop, measure, evaluate, or otherwise ad- 
vance the state of knowledge in a particular area. The term does not include 
intelligence, investigative, or other information-gathering activities in which 
Information is obtained for purposes directly related to enforcement of the 
criminal laws. 

(13) “Expunction of a record” means the act of physical destruction or ob- 
literation of a record or portion of a record. The process of expunction ex- 
tends to all records, the continued existence of which would be contrary to 
the purpose of the expunction. 

(14) “Sealing of a record” means the preservation of a record under such cir- 
umstances that it Is secure and inaccessible to any person not having a legal 
right of access to the record of the information contained and preserved 
therein. 

(15) “Adjudicated guilty” means that a person has been found guilty and 
that the court has not withheld an adjudication of guilt. 

(16) “Criminal intelligence information system” means a system, including 
the equipment, facilities, procedures, agreement, and organizations thereof, for 
the collection, processing, preservation, or dissemination of criminal intelli- 
gence information. 

(17) “Criminal investigative information system” means a system, including 
the equipment, facilities, procedures, agreements, and organizations thereof, 
for the collection, processing, preservation, or dissemination of criminal inves- 
tigative information. 

Formerly 943.07. Renumbered as 943.045 and amended by Laws 1980, c. 80- 
40y. > 1, eff. Oct. 1, 1980. 


Repeal 
Laws 1978, c. 78-323, § 4, the “Sundown Act”, providing for the re- 
peal of boards, committees, and councile which have held official 
meetings since January 1, 1975, provides for the repeal of this section, 
relating to the criminal juatice information systems council, on Octo- 
ber 1, 1981. For a complete listing of all entities affected by Lawe 
1978, c. 78-323, see § 11.611 and notes thereunder. 


Laws 1980, c. 80-409, § 1, renumbered 
this section from 943.07 and rewrote the 
provisions thereof. 


943.05 Division of Criminal Justice Information Systems; duties; crime 
reports 


(1) There is created a Division of Criminal Justice Information Systems 
within the Department of Law Enforcement. The division shall be super- 
vised by a director who shall be employed upon the recommendation of the 
executive director. 
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(2) The division shall: 


(a) Establish a system of fingerprint analysis and identification. 

(b) Extablish a system of intrastate communication of vital statiatics and 
information relating to crimes, criminals, and criminal activity. The division 
shall cooperate with state, county, municipal, and federal agencies in the es- 
tablishment of such a system. 


(c) Establish o system of uniform crime reports and statistical analysis. 


1. All state, county, and municipal law enforcement agencies shall submit 
to the department uniform crime reports setting forth their activities in con- 
nection with law enforcement. 

2. It shall be the duty of the division, under the supervision of the execu- 
tive director, to adopt and promulgate rules prescribing the form, general con- 
tent, and time and manner of submission of such uniform crime reports re- 
quired pursuant to subparagraph 1. The rules so adopted and promulgated 
shall be filed with the Department of State pursuant to chapter 120 and shall 
have the force and effect of law. Willful or repeated failure by any state, 
county, or mupicipal law enforcement official to submit the unif re- 


—_ required by subparagraph |. shall constitute neglect of duty 
0 . 


orm 
in 
3. The division shall correlate the reports submitted to it pursuant to sub- 
paragraph 1. and shall compile and submit to the Governor and the Legislature 
semiannual! reports based on such reports. A copy of these reports shall be 
furnished to all prosecuting authorities and law enforcement 

(d) Exercise management control over all criminal justice information sys- 
tems operated or maintained by the Department of Law Enforcement. 

(e) Develop such rules in cooperation with the Criminal Justice Information 
Systems Council as are necessary to implement the provisions of ss. 943.045- 
043.058 and federal laws and regulations which pertain to criminal justice in- 
formation systems in this state. 

(f) When necessary, participate in interstate and federal criminal justice 
information systems and cooperate with agencies within the state, including 
the courts, in the operation of criminal justice information systems. 

Laws 1974, c. 74-386, § 5, eff. Aug. 1, 1974. Amended by Laws 1977, c. T7- 
174, § 1, eff. Aug. 2, 1977: Laws 1978, c. 78-347, § 2, eff. Oct. 1, 1978; Laws 
1980, c. 80-409, § 2, eff. Oct. 1. 1980. 


Laws 1977, c. 77-174, a reviser’s bill, Laws 1980, c. 80-409, § 2, deleted ‘‘and 
amended subsec. (1) of this section to lations’’ fol “rules’’ in 
reflect language editorially inserted in su . (2)¢e)2, and pars. (a) to 
the interest of clarity by the division of (f) of subsec. (3). 


statutory revision and indexing. 

Laws 1978, c. 78-347, delet ‘*crimi- 
nal’’ preceding ‘law enforcement” in 
the department name. 


943.05! Criminal justice information; collection and storage; fingerprinting 


(1) The Division of Criminal Justice Information Systems, acting as the 
state's central criminal justice information repository, shall collect, process, 
and store criminal justice information and records necessary to the operation 
of the criminal justice information system of the Department of Law En- 
forcement. 

(2) When practicable, the division may develop systems which inform one 
criminal justice agency of the general nature of criminal justice information 
held or maintained by other criminal justice agencies. 

(3) The division shall collect, process, maintain, and disseminate informa- 
tion and records with due regard to the privacy interests of individuals and 
shall strive to maintain or disseminate only accurate and complete records. 

(4) Each person charged with or convicted of a felony, misdemeanor, or vio- 
lation of a comparable ordinance by a state, county, municipal, or other law 
enforcement agency snail be fingerprinted, and such fingerprints shall be sub- 
mitted to the Departinent of Law Enforcement. Exceptions to this require 
ment for specified misdemeanors or comparable ordinance violations may be 
made by the department by rule. 
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(5) Fingerprints shall be used an the basis for criminal history records. 
Added by Laws 1980, c. 80-409, § 3, eff. Oct. 1, 1980. 


Each criminal justice agency 


Hi 


al of the Supreme Court or its designee. 
Added by Laws issc, <. 80-406, § i, eff. Oct. 1, 1960. 


943.0525 Criminal justice information systems; use by state and lecal agen- 
clee 

As a condition of participating in any criminal justice information system 

established by the division or of receiving criminal justice information, state 


termination of services or withholding of critminal justice information. 
Laws 1980, c. 80-408, § 2, eff. Oct. 1, 1980. 
1 The word “‘and’’ was substituted by the division of statutory revision for the 


word “or.” 
943.053 Dissemination of criminal justice information; fees 


(1) The Department of Law Enforcement shall disseminate criminal justice 
information only in accordance with federal and state laws, regulations, and 


; 


(2} Criminal justice !nformation derived from federal criminal justice infor- 
mation systems or criminal justice information systems of other states shall 
not be disneminated in a manner inconsistent with the laws, regulations, or 
rules of the originating agency. 


tice agencies on an approximate-cost basis. After providing the division 
with all known identifying information, persons in the private sector may be 
provided criminal history information upon tender of fees as established by 
rule of the Department of Law Enforcement. Such fees shall approximate 
the actual cost of producing the record information. Fees may be waived by 
the Executive Director of the Department of Law Enforcement for good 
cause shown. 

(4) Criminal justice information provided by the Department of Law En- 
forcement shall be used only for the purpose stated in the request. 

Added by Laws 1980, c. 80-409, § 5, eff. Oct. 1, 1980. 


943.054 Exchange of federal criminal histery recerds and information 


(1) Criminal history information derived from any United States Depart- 
ment of Justice criminal justice information system is available: 


(a) To criminal justice agencies for criminal justice purposes. 


(b) Pursuant to applicable federal laws and regulations for use in connec- 
tion with licensing or local or state employment or for such other uses only 
as authorized by federal or state laws which have been approved by the Unit- 
ed States Attorney Genera! or his designee. When no active prosecution of 
the charge is known to be pending, arrest data more than 1 year old is not 
disseminated unless accompanied by information relating to the disposition of 
that arrest. 
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(c) For issuance of press releases and publicity designed to effect the ap 
prehension of wanted persons in connection with serious or significant offens- 
es. 

(2) The exchange of federal criminal history information is subject to can- 
cellation if dissemination is made outside the receiving departments or related 
agencies. 

(3) A criminal justice agency may refer to federal criminal history records 
and disclose to the public factual information concerning the status of an in- 
vestigation; the apprehension, arrest, release, or prosecution of an individu- 
al; the adjudication of charges: or the correctional status of an individual 
when such disclosure is reasonably contemporaneous with the event to which 
the information relates. 

Added by Laws 1960, c. 80-409, § 6, eff. Oct. 1, 1980. 


043.055 Recerds and audit 

(1) Criminal justice agencies disseminating criminal justice information de- 
rived from a Department of Law Enforcement crimina) justice information 
system shall maintain a record of dissemination in accordance with rules pro 
mulgsted by the Department of Law Enforcement. 

(2) The Division of Criminal Justice Information Systems shall arrange for 
any audits of state and local crimina) justice agencies necessary to assure 
compliance with federal laws and regulatiens, this chapter, and rules of the 
Department of Law Enforcement pertaining to the establishment, operation, 
security, and maintenance of criminal justice information systems. 

Added by Laws 1980, c. 80-409, § 7, eff. Oct. 1, 1980. 


943.056 Access to, review and challenge of, criminal history records 


(1) When a person requests a copy of his own criminal history record not 
otherwise available as provided by s. 119.07, the Department of Law Enforce 
ment shall provide such record for review upon verification, by fingerprints, 
of the identity of the requesting person. The providing of such record shall 
not require the payment of any fees, except those provided for by federal reg- 
ulations. 

(2) Criminal justice agencies subject to chapter 120 shall be subject to 
hearings regarding those portions of criminal history records for which the 
agency served as originator. When it is determined what the record 
should cortain in order to be complete and accurate, the Division of Criminal 
Justice Information Systems shall be advised and shall conform state and 
federal records to the corrected criminal history record information. 

(3) Criminal justice agencies not subject to chapter 120 shall be subject to 
administrative proceedings for challenges to criminal history record informa- 
tion in accordance with rules established by the Department of Law Enforce- 
ment. 

(4) Upon request, an individual whose record has been corrected shall be 
given the names of all known noncriminal justice agencies to which the data 
has been given. The correcting agency shall notify all known criminal justice 
recipients of the corrected information, and those agencies shall modify their 
records to conform to the corrected record. 

Added by Laws 1980, c. 80-408, $ 8, 9, eff. Oct. 1, 1980. 


943.057 Access to criminal justice information for research or statistical 
purposes 

The Department of Law Enforcement may provide by rule for access to 

and dissemination and use of criminal justice information for research or 

statistical purposes. All requests for records or information in the criminal 


dividual or entity to enter into an appropriate privacy and security agreement 
which provides that the requesting individual or entity shall comply with all 
laws and rules governing the use of criminal justice information for research 
or statistical purposes. The department may charge a fee for the production 
of criminal justice {nformation hereunder. Such fee shall approximate the 
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actual cost of production. This section shall not be construed to require the 
release of confidential information or to require the department to accommo- 
date requests which would disrupt ongoing operations beyond the extent re- 
quired by s. 119.07. 

Added by Laws 1980, c. 80-400, § 10, eff. Oct. 1, 1980. 


943.0575 Public access te recerds 


Nothing in this act shall be construed to restrict or condition public access to 
records as provided by s. 119.07. 
Laws 1980, c. 80-400, § 16, eff. Oct. 1, 1980. 


943.058 Criminal history record expunction or sealing 


(1) Notwithstanding statutes dealing more generally with the preservation 
and destruction of public records, the Department of Law Enforcement, in 
consultation with the Department of State, may provide, by rule adopted pur- 
suant to chapter 120, for the administrative expunction of any nonjudicial rec- 
ord of arrest made contrary to law or by mistake or when the record no long- 
er serves a useful purpose. 

(2) The courts of this state shall continue to have jurisdiction over their 
own procedures, including the keeping, sealing, expunction, or correction of 
judicial records containing criminal history information. The courts may or- 
der the sealing or expunction of any other criminal history record provided: 

(a) The person who is the subject of the record has never previously been 
adjudicated guilty of a criminal offense or comparable ordinance violation ; 

(b) The person who is the subject of the record has not been adjudicated 
guilty of any of the charges stemming from the arrest or alleged criminal ac- 
tivity to which the records expunction petition pertains; 

‘(c) The person who is the subject of the record has not secured a prior rec- 
ords expunction or sealing under this section, former s. 898.14, or former a. 
901.33; and 

(ad) Such record has been sealed under this section, former s. 893.14, or 
former s. 901.33 for at least 10 years; except that, this condition shall not 
apply in any instance in which an indictment or information was not filed 
against the person who is the subject of the record. 

(3) Notwithstanding subsection (2), criminal history records maintained by 
the Department of Law Enforcement may be ordered expunged only upon a 
specific finding by a circuit court of unusual circumstances requiring the ex- 
ercise of the extraordinary equitable powers of the court. Upon a finding 
that the criteria set out in paragraphs (2)(a)-(c) have been met, the records 
maintained by the department may be ordered sealed by any court of compe- 
tent jurisdiction; and therenfter such records and other records sealed pursu- 
ant to this section, former s. 893.14, former s. 901.33, or similar laws, shall be 
nonpublic records, available only to the subject, his attorney, or to criminal 
justice agencies for their respective criminal justice purposes. An order seal- 
ing criminal history records pursuant to this subsection shall not be construed 
to require that the records be surrendered to the court, and such records shall 
continue to be maintained by the department. 

(4) In judicial proceedings under subsections (2) and (3), it shall not be 
necessary to make any agency other than the state a party. The appropriate 
state attorney shall be served with the petition and shall respond after a re- 
view of the petitioner's entire multistate criminal history record. If relief is 
granted, the clerk of the court, shall certify copies of the order to the prosecu- 
tor and to the arresting agency. The arresting agency shall be responsible 
for forwarding the order to the Department of Law Enforcement and to any 
other agency to which the arresting agency itself disseminated the criminal 
history record information within the purview of the order. The Department 
of Law Enforcement shall forward the order to all agencies, including the 
Federal Bureau of Investigation, to which it disseminated the affected criml- 
nal history information. The clerk of the court shall certify a copy of the 
order to any other agency which the records of the clerk reflect has received 
the affected criminal history information from the court. A notation indicat- 


oo «= ST DOCUMENT AVAILABLE 


FLORIDA 


ing compliance with an order to expunge may be retained for use thereafter 
only to confirm the expunction upon inquiry of the ordering court. 

(5) Notwithstanding other laws to the contrary, a criminal justice agency 
may honor laws, court orders, and official requests of other jurisdictions 
relating to expunction, sealing, correction or confidential handling of crim- 
inal history records or information derived therefrom. 

(6) The effect of expunction or sealing of criminal history records under 
this section or other provisions of law, including former sa. 893.14 and 901.33, 
shall be as follows: 

(a) When all criminal history records, including the records maintained by 
the Department of Law Enforcement and the courts, have been expunged, the 
subject of such records shall be restored, in the full and unreserved contempla- 
tion of the law, to the status occupied before the arrest, indictment, informa- 
tion, or judicial proceedings covered by the expunged record. 

(b) When all criminal history records, except for records retained under seal 
by the courts or the Departinent of Law Enforcement, have been expunged, 
the subject of such records may lawfully deny or fail to acknowledge the 
events covered by the expunged or sealed records except in the following cir- 
‘cumstances: 

1. When the person who is the subject of the record is a candidate for em- 
ployment with a criminal justice agency; 

2. When the person who is the subject of the record is a defendant in a 
criminal prosecution ; 

3 When the person who is the subject of the record subsequently petitions 
for relief under this section; or 

4. When the person who is the subject of the record is a candidate for ad- 

mission to The Florida Bar. 
The courts or the Department of Law Enforcement may refer to and dissemi- 
Bate information contained in sealed records in any of these circumstances. 
Subject to the exceptions stated herein, no person ax to whom an expunction 
or sealing has been accomplished shall be held thereafter under any provision 
of law of this state to be guilty of perjury or to be otherwise liable for giv- 
ing a faise statement by reason of kuch person's failure to recite or acknowl- 
edge expunged or sealed criminal history records. 

(7) An order or request to expunge or seal a criminal higtory record shall 
be deemed an order or request to seek the expunction or sealing of such record 
by all other agencies and persons known to have received it. 

(8) Each petition to a court for sealing or expunction of criminal history 
records shall be complete only when accompanied by the petitioner’s sworn 
statement that, to the best of his knowledge and belief, he is eligible for such 
a sealing vu: +xpunction. 

Added by Laws 1980, c. 80-409, § 11, eff. Oct. 1, 1980. 


Law Review Commentaries opaien whom criminal proceedings 
Florida Rules of Criminal Procedure: dismissed granted a substantive right. to 
1977 Amendments. John F. Yetter, 5 2% defendant the statute was valid; 
Ad State L. Rev. 241 (1977). however, to extent that it pte oe J to 
establish procedure for accomplishing 
-_ such right it was an encroachment on 
the judicial function and, therefore, un- 


"9 == Court would consider edoption of s rule 
ourt would cons adoption of a 

Construction 7 application 1 to effectuate such legislative intent by 

| aw Ate ta requiring the sealing of court records of 
Valigity | first offenders found innocent or those 
alldity ‘% nst whom criminal proceedings are 

jon and application 

Ye. Validity rder unseal slony ar- 
To permit a law to stand whereby the ™ orderstne as pomenpe d p.. Mt 
legislature requires the destruction of ~ a, offense was r- 
judicial records would permit an uncon- agp | where the court ascerta ned 
stitutional encroachment by the legisia- at there'were ‘several acts’’ involved 
tive branch on the ural responsi- in defendant's August 14, 1977 arrest. 


bilities nted exclusively to the Su- where it was also clear that the “‘driv- 
preme to establish additional jing under the influence’ charge, on 
rules of practice and procedure. John- which defendant was convicted. was di- 
son v. State, 336 So.2d 93 (1976). rectly ‘related to’ the possession of- 

To extent that § 901533 (repealed; fense which was nollie prossed, and 
now, this section) govern pao where the hy prosse did not include 
ment of records ot arrest of first offend- the d. u. |. offense. Polseki v. State, 
ers found innocent and of those persons App., 371 So.2d 548 (1979). 
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In hearing on defendant's motion to one ‘acquitted or released 
quounge record of his and convic- without adjudicated guilty.” such 
tion mansiaughter u Mg as one released on a no 
ay RO to order expunge ont ‘s Renciias “when the 
Sen © recy my nee oe fion vot Rongullt." which «withheld 
e { ct) 
vietion, that defendant nad been con. fot include all” plainly ‘charges saad 
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viction were not f{ but merely a whom of was 
hearsay statement @ nonattend thheld on one count and count 
anes, Wie SS Eignt to ereep-cunene- was pete postin, Wee enuues te state- 
an sttaraes. v te, App.. ts. Id. 

363 So 1 (1978) have the authority to seal their 
If, in hearing on defendant's motion records from public view w the 

to record of his arrest and con- of juotioe uire. Johnson v. State, 
viction mansiaughter under applica- $0.24 93 (1 3} 

ble rule, defendant's conviction for some Former § . (repented: o0e, new. 
traffic violations had been properly § this section) req the - 
pleaded and proved by State, such con- tion of all records related to ar- 
victions would have constituted a suffi- rests, Caren, Se eS eee 
cient bar to defendant's request for ex- certain tions law or ordinance 
pungement. Id. upon order of the court was icable 
guilty of grand ne, Oe = > Ay Ba “ April 6 
= 


to record of an arrest that occu 
vano 

ccused did not lose benefits of form- ‘"ecord of his arrest for public - 
or 201.33, (repealed: (see, now. thie 00? ainefal of barbiturates 
sec ro or ex 
aovest res Sr ene commis or fe- a. Bo noe TS 
leased without being adjudicated guilty contendere. State v. DP.. 
because, before applying under statute, 30.24 73 (1977). 
accused was arrested and adjudicated 3. Review 

iity of another offense; former § 901.- Altho movant was comer © 

> this section) fendant in a criminal case, he 

plainly extended its remedy to one who was not a defendant at time he filed his 
a arrest, ‘‘never previously’ motion to expu his arrest record, re- 
was convicted and who was ac- lief which was civil in nature, fact that 
quitted or released without adjudication this section directed to ex- 
of guilt a uen accu 8 en- punge be filed with same co wherein 


y not 
by subsequent adjudication. State v. change nature of relief t, and final 
noes. ADD.. a ag 315 ae order = motion oe 2 
Regarding ambiguity in former .- appeal. a v. e, ADD.. 
ed: see, this So.2d 629 as. 


943.06 Criminal Justice Information Systems Council 


There is created a Criminal Justice Information Systems Council within 
the Department of Law Enforcement. 

(1) The council! shall be composed of 10 members, consisting of the Attorney 
General or a designated assistant: the Secretary of the Department of 
Corrections: the chairman of the Parole and Probation Commission; the 
State Courts Administrator; and 6 members, to be appointed by the Gover- 
nor, consisting of 2 sheriffs, 2 police chiefs, 1 public defender, and 1 state at- 
torney. 

(2) Members appointed by the Governor shall be appointed for terms of 
4 years, except that in the first appointment under this section, two members 
shall be appointed for terms of 2 years, two members for terms of 3 years, 
and two members for terms of 4 years; and the terms of such members 
shall be designated by the Governor at the time of appointment. No appoint- 
ive member shall serve beyond the time he ceases to hold the office or em- 
ployment by reason of which he was eligible for appointment to the council. 
Any member appointed to fill a vacancy occurring because of death, resig- 
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nation, or ineligibility for membership shall serve only for the unexpired term 
of his predecessor or until a successor is appointed and qualifies. 


(3) The council shall annually elect its chairman and other officers. The 
council shall hold at least four regular meetings each year at the call 
of the chairman or upon the written request by three members of the 
council. A majority of the members of the council constitutes a quorum. 


(4) Membership on the council shall not disqualify a member from holding 
any other public office or being employed by a public entity except that no 
member of the legislature shall serve on the council. The legislature finds 
that the council serves a state, county, and municipal purpose and that serv- 
ice on the council is consistent with a member's principal service in a public 
office or employment. 


(5) Members of the council shall serve without compensation, but shall 
be entitled to be reimbursed for per diem and traveling expenses as pro- 
vided by § 112.061. 

Laws 1974, c. 74-486, § 6, eff. Aug. 1, 1974. Amended by Laws 1977, c. 77- 
174, § 1, eff. Aug. 2, 1977; Laws 1978, c. 78-347, § 2, eff. Oct. 1, 1978; Laws 
1980, c. 80-409, § 12, eff. Oct. 1, 1980. 


Repeal 
Lawes 1978, c. 78-323, § 4, the “Sundown Act”, providing for the 
repeal of boards, committees, and councile-which have held official 
meetings since January 1, 1975, provides for the repeal of thia section, 
relating to the criminal justice information systems council, on Octo- 
ber 1, 1981. For a complete listing of all entities affected by Laws 
1978, c. 78-323, see § 11.611 and notes thereunder. 


1 ve 1977, c. 77-174, a reviser’s bill, Laws 1978, c. 78-347, deleted ‘‘crimi- 
amended subsec. (2) of this section to nal’ precedi ‘law enforcement’ in 
reflect language cemeorsety _ ‘apertee in the department name. 
the interest of clarity by the division of Laws 1980, c. 80-409, § 12, added the 
statutory revision and indexing. secretary of the department of correc- 

tions as a council member. 


943.07 Renumbered as 943.045 and amended by Laws 1980, c. 80-409, § I, 
eff. Oct. |, 1980 


943.98 Duties; Criminal Justice Information Systems Council 


The council shall review operating policies and procedures and make recom- 
mendations to the Executive Director of the Department of Law Enforcement 
relating to the following areas: 

(1) The management control of criminal justice information systems, crimi- 
nal intelligence information systems, and criminal investigative information 
systems maintained by the Department of Law Enforcement ; 


(2) The installation of criminal justice informaticn systems, criminal intel- 
ligence information systems, and criminal investigative information systems 
by the Department of Law Enforcement and the exchange of information by 
such systems within the state and with similar systems and criminal justice 
agencies in other states and in the Federal Government ; 


(3) The exchange of criminal justice information and criminal justice intel- 
ligence information and the operation of criminal justice information systems 
and criminal justice intelligence information systems, both interstate and in- 
trastate ; 

(4) The operation and maintenance of computer hardware and software 
within criminal justice information systems, criminal intelligence information 
systems, and criminal investigative information systems maintained by the de- 
partment ; 

(5) The physical security of the system, to prevent unauthorized disclosure 
of information contained in the system and to ensure that the criminal jus- 
tice information in the system is currently and accurately revised to include 
subsequently revised information ; 

(6) The security of the system, to ensure that criminal justice information, 
criminal intelligence information, and criminal investigative information will 


——— 
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be collected, processed, stored, and disseminated in such manner that it can- 
not be modified, destroyed, accessed, changed, purged, or overlaid by unau- 
thorized individuals or agencies ; 

(7) The purging or sealing of criminal justice information upon order of a 
court of competent jurisdiction or when authorized by law; 


(8) The dissemination of criminal justice information to persons or agencies 
on associated with criminal justice when such dissemination is authorized by 
aw; 


(9) The access to criminal justice information maintained by any criminal 
justice agency by any person about whom such information is maintained for 
the purpose of challenge, correction, or addition of explanatory material ; 


(10) The training of employees of the department and other state and local 
criminal justice agencies in the proper use and control of criminal justice in- 
formation; and 


(11) Such other areas as relate to the collection, processing, storage, and 
dissemination of criminal justice information, criminal intelligence informa- 
tion, and criminal justice investigative information. 

Laws 1974, c. 74-386, § 6, eff. Aug. 1, 1974. Amended by Laws 1977, c. 77- 
174, § 1, eff. Aug. 2, 1977; Laws 1980, c. 80-409, § 13, eff. Oct. 1, 1980. 


Repeal 
Lawes 1978, c. 78-823, § 4, the “Sundown Act”, providing for the 
repeal of boards, committees, and councils which have held official 
meetings since January 1, 1975, provides for the rcpeal of this section, 
relating to the criminal justice information systems council, on Octo- 
ber 1, 1981. For a complete listing of all entities affected by Laws 
1978, c. 78-823, see § 11.611 and notes thereunder. 


Laws 1977, c. 77-174, a reviser’s bill, Laws 1980, c. 80-409, § 13, rewrote 

ompastt eubese. (5) of this section to subsecs. (1) and (2); added new 

editorially substituted subsecs. (8). (4), (6) and (10), renum- 

in the interest of clarity by the division bered other provisions accordingly; 
of statutory revision and indexing. and, rewrote subsec. (11). 


943.09 Division of Standards aod Training 


(1) There is created a Division of Standards and Training within the De- 
partment of Law Enforcement. The department shall employ a division 
director. However, the executive director shall coi (t¢ with the Police Stand- 
ards and Training Commission prior to making any nployment recommenda- 
tions to the Governor and Cabinet. It shall be the ty of the division direc- 
tor to supervise, direct, coordinate, and administer all activities of the divi- 
sion. 


(2) The division shall: 

(a) Assist the department and commission in the exercise of their respective 
duties under this chapter. 

(b) Establish a central repository of records necessary to the proper admin- 
istration of this act. 

(c) Administer the programs and funds provided for in ss. 943.15, 943.17, 
and 943.25. 

(d) Coordinate proceedings relating to law enforcement certification or de- 


certification. 


(3) The commission may direct the division to conduct stydies and analyses 
relating to police officer training, education, career development, recruitment ; 
and assessment and to similar matters affecting police professionalization. 


Laws 1974, c. 74-386, § 7, eff. Aug. 1, 1974. Amended by Laws 1977, c. 77-174, 
$1, eff. Aug. 2, 1977; Laws 1978, c. 78-347, § 2, eff. Oct. 1, 1978; Laws 
1980, c. 80-71, § 1, eff. July 1, 1980. 


Laws 1977, c. 77-174, a reviser’s bill, Laws 1980, c. 80-71, § 1, designated 
amended this section to reflect language subsections; in subsec. (1) deleted at 
editorially inserted in the interest of the end of the second sentence ‘‘with 
clarity by the division of statutory revi- the approval of the police standards and 
sion and indexi ng. training commission’’ and added the 
Laws 1978, c. 78-347, deleted “erimi- third and fourth sentences; and added 
nal’’ preceding ‘law enforcement’ in subsecs. (2) and (3). 
the department name. 


Hee H 


*° BEST DOCUMENT AVAILAELE 


FLORIDA 


Chapter 119. Public Records 


119.01 General state policy on public records 


It is the policy of this state that all state, county, and municipal records 
shall at all times be open for a personal inspection by any person. 
Amended by Laws 1973, c. 73-08, § 1, eff. Oct. 1, 1973: Laws 1975, c. 75-225, § 
2, eff. July 1, 1975. 


119.011 Definitions 
For the purpose of this chapter: 


(1) “Public records” means all documents, papers, letters, maps, books, tapes, 
photographs, films, sound recordings or other material, regardless of physical 
form or characteristics, made or received pursuant to law or ordinance or in 
connection with the transaction of official busiuess by any agency. 

(2) “Agency” shall mean any state, county, district, authority, or municipal 
officer, department, division, board, bureau, commission or other separate 
unit of government created or established by ‘« - and any other public or 
private agency, person, partnersaip, corporatic . o: business entity acting on 
behalf of any public agency. 

(3)(a) “Criminal intelligenve information” means information with respect to 
an identifiable person or group of persons collected by a criminal jusiice agen- 
cy in an effort to anticipate, prevent, or monitor possible criminal activity. 

(b) “Criminal investigative information” means information with respect to 
an identifiable person or group of persons compiled by a criminal justice agen- 
cy in the course of conducting a criminal investigation of a specific act or 
omission, including, but not limited to, information derived from laboratory 
tests, reports of investigators or informants, or any type of surveillance. 


(c) “Criminal intelligence information,” and “criminal investigative infor- 
mation” shall not include: 


1. The time, date, location, and nature of a reported crime; 


2. The name, sex, age, and address of a person arrested or of the vic- 
tim of a crime except as provided in s. 119.07(3)(h); 


3. The time, date, and location of the incident and of the arrest ; 

4. The crime charged; 

5. Documents given or required by law or agency rule to be given to the 
person arrested; and 

6. Informations and indictments except as provided in s. 905.26. 

(d) The word “active” shall have the following meaning: 


1. Criminal intelligence information shall be considered “active” as long as 
it is related to intelligence gathering conducted with a reasonable, good faith 
belief that it will lead to detection of ongoing or reasonably anticipated crim- 
inal activities. 


2. Criminal investigative information shall be considered “active” as long 
as {it is related to an ongoing investigation which is continuing with a rea- 
sonable, good faith anticipation of securing an arrest or prosecution in the 
foreseeable future. 


In addition criminal intelligence and criminal investigative information 
shall be considered “active” while such information is directly related to 
pending prosecutions or appeals. The word “active” shall not apply to infor- 
mation in cases which are barred from progecution under the provisions of s. 
775.15 or other statute of limitation. 


(4) “Criminal justice agency” means any law enforcement agency, court, 
or prosecutor. The term also includes any other agency charged by law with 
criminal law enforcement duties, or any agency having custody of criminal 
intelligence information or criminal investigative information for the pur- 
pose of assisting such law enforcement agencies in the conduct of active crim- 
inal investigation or prosecution or for the purpose of litigating civil actions 
under the Racketeer Influenced and Corrupt Organization Act, during the 
time that such agencies are in possession of criminal intelligence information 
or criminal investigative information pursuant to their criminal! law enforce- 
ment duties. 

Amended by Laws 1973, c. 73-98, § 2, eff. Oct. 1, 1973; Laws 1975, c 75-225, § 
3, eff. July 1, 1975; Laws 1979, c. 79-187, § 1, eff. June 14, 1979. 
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119.02 Penalty 

Any official who shall violate the provisions of § 119.01 shall 
be subject to removal or impeachment and in addition shall be 
guilty of a misdemeanor of the second degree, punishable as pro- 
vided in § 775.082 or § 775.083. 


119.031 Keeping records in safe places; copying or repair- 
ing certified copies 

Insofar as practicable, custodians of public records shall keep 
them in fireproof and waterproof safes, vaults or rooms fitted 
with noncombustible materials and in such arrangement as to be 
easily accessible for convenient use. All public records should 
be kept in the buildings in which they are ordinarily used. 
Record books should be copied or repaired, renovated or rebound 
if worn, mutilated, damaged or difficult to read. Whenever any 
state, county or municipal records are in need of repair, restora- 
tion or rebinding, the head of such state agency, department, 
hoard or commission, the board of county commissioners of such 
county or the governing body of such municipality may autho- 
rize that the records in need of repair, restoration or rebinding 
ve removed from the building or office in which such records 
are ordinarily kept for the length of time required to repair, re- 
store or rebind them. Any public official who causes a record 
hook to be copied shall attest it and shall certify on oath that it 
is an accurate copy of the original book. The copy shall then 
have the force and effect of the original. 


119.07 Inspection and examination of records; exemptions 

(1) Every person having custody of public records shall per- 
mit them to be inspected and examined at reasonable times and 
under his supervision by any person, and he shall furnish certi- 
fied copies thereof on payment of fees as prescribed by law. 

(2) (a) All public records which presently are deemed by law 
to be confidential or which are prohibited from being inspected 
by the public, whether provided by general or special acts of the 
legislature or which may hereafter be so provided, shall be ex- 
empt from the provisions of this section. 

(b) All public records referred to in §§ 794.03, 198.09, 199.- 
222, 658.10(1), 624.319(3), (4), 624.311(2), and 63.181, are 
hereby exempt from the provisions of this section. 


Historical Note 


Derivation: Laws 1967, ¢. 67-125 became law 
Laws 1967, c. 67-125, § 7. without Governor's approval. 
Law Review Commentaries 


Arrest and credit records. 24 U. 
Fla.L.R. 681 (1972). 
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1. State Regulatory Authority 92A-3003 . 
2. Privacy and Security Council 92A-3005 x 
3, Dissemination Regulations 
v Inform 
3.10 Authorizes to Criminal Justice Agencies | 92A-3003 x 
3.11 Authorizes to Govt. Non-Criminal 92A-3003 x 
Justice Agencies 
3.12 Authorizes to Private Sector 92A-3003 x 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
N Vv Inf 
3.20 Authorizes to Criminal Justice Agencies | 92A-3003 X 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 — Prohibits to Govt. Non-Criminal | 99n-3003 x 
Justice Agencies 
3.25 Prohibits to Private Sector 92A-3003 x 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 92A-3003 x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33. Prohibits to Criminal Justice Agencies 
3,34 Prohibits to Govt. Non-Criminal 92A-3003 xX 
Justice Agencies 
3.35 Prohibits to Private Sector 92A-3003 X 
4, — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 92A-3006 
5. Right to Challenge 92A-3006 
6. Judicial Review of Challenged Information 92A-3006 
7. Purging Non-Conviction Information 
8. Purging Conviction Information 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 24A-3504 
11. Removal! of Disqualifications 24A-3504 
12. Right to State Non-Existence of Record 24A-3504 
13, Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements . 140-2-05 x 
Sw 924-3008 
14.2 Auditing Requirements 92A-3003 " 
14.3. Other Accuracy/Completeness 92A-302 x 
Requirements 92A-2501 x 
15. Dedication 92A-3003 
16. Civil Remedies 92A-3007 x 
17. Criminal Penalties 92A-9939 x 
27-220 x 
18. Public Records 40-2701 x 
92A-3005 
19. Separation of Files Reg. 140-2-02 x 
92A-3005 
20. Regulation of Intelligence Collection Reg. 190-2-02 . 
92A-3005 
21. Regulation of Intelligence Dissemination wap NOs . 
22. Security 92A-3005 
22.1 = Physical (Building) Security Reg. 140-2-08 xX 
22.2 Administrative Security Reg. 140-2-09 xX 
Reg. 140-2-02 Xx 
22.3 Computer Security Reg, 140-2-08 x 
92A-3003 
23. Transaction Logs Reg. a he | +4 
92A-3003(e), (f) {| 
24. Training Employees = “ow a 
| 
| | 
25. Listing of Information Systems | 
26. FOIA (Including C31) — * | 
27. FOIA (Excluding CJI) 
' 
28. Central State Repository | F2A~3002 x | 
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Geor gia Code 


CHAPTER 92A-30, GEORGIA CRIME INFORMATION CENTER 


Sec. 
Duties of criminal justice agencies 
aces Georgia Crime Information Center Council 
92A-3008 Functions 


The Georgia Crime Information Center shall: 

(a) Obtain and file fingerprints, descriptions, photographs, and any 
other pertinent identifying data on persons who: 

(1) have been or are hereafter arrested or taken into custody in this 
State: 

(i) for an offense which is a felony; | 

(ii) for an offense which is a misdemeanor or a violation of an ordinance 
involving burglary tools, commercial gambling, dealing in gambling 
devices, contributing to the delinquency of a child, dealing in stolen 
property, dangerous drugs, marijuana, narcotics, firearms, dangerou: 
weapons, explosives, pandering, prostitution, sex offenses where children 
are victims, or worthless checks; 

(iii) for an offense charged as disorderly conduct but which relates to an 
act connected with one or more of the offenses under subparagraph (ii); 

(iv) as a fugitive from justice; 

(v) for auy other offense designated by the Attorney General; or 

(2) are or become well-known or habitual offenders, or 

(3) are currently or become confined to any prison, penitentiary or other 
penal institution, or 

(4) are unidentified human corpses found in State. 

(b) Compare all fingerprint and other identifying data received with 
those already on file and whether or not a criminal record is found for that 
person, at once inform the requesting agency or arresting officer of such 
facts as may be disseminated consistent with applicable security and 
privacy laws and regulations. A log shall be maintained of all 
disseminations made of each individual criminal history including at least 
the date and recipient of such information. 

(c) Provide a uniform crime reporting system for the periodic collection, 
analysis, and reporting of crimes reported to and otherwise processed by 
any and all law enforcement agencies within the state as defined and 
provided for elsewhere in this Chapter. The Georgia Crime information 
Center will develop procedures for periodically auditing crime reporting 
practices of local law enforcement agencies to insure compliance with the 
standards of national and state uniform crime reporting systems. 

(d) Develop, operate and maintain an information system which will 
support the collection, storage, retrieval, and dissemination of all crime 
and offender data described in this Chapter consistent with those 
principles of scope, security and responsiveness prescribed by this 
Chapter. 
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(e) Cooperate with all criminal justice agencies within the State in 
providing those forms, procedures, standards and related 
assistance necessary for the uniform operation of the statewide GCIC. 

(f) Offer assistance and, when practicable, instruction to all local law 
enforcement agencies in establishing efficient local records systems. 

(g) Compile statistics on the nature and extent of crime in Georgia and 
compile other data related to planning for and operating criminal justice 
agencies, provided that such statistics do not identify persons. GCIC will 
make available all such statistical information obtained to the Governor, 
the General Assembly, and any other governmental agencies whose 
primary responsibilities include the planning, development, or execution 
of crime reduction programs. Access to such information by the latter 
governmental agencies will be on an individual written request basis 
wherein must be demonstrated a need to know, the intent of any analyses, 
dissemination of such analyses, and any security provisions deemed 
necessary by GCIC. 

(h) Periodically publish statistics no less frequently than annually that 
do not identify persons, agencies, corporations or other legal entities and 
report such information to the Governor, the General Assembly, the State 
Crime Commission, State and local criminal justice agencies and the 
general public. Such information shall accurately reflect the level and 
nature of crime in this State and the operations in general of the different 
types of agencies within the criminal justice system. 

(i) Make available upon request, to all local and State criminal justice 
agencies, to all Federal criminal justice agencies and criminal justice 
agencies in other States any information in the files of the GCIC which will 
aid these agencies in the performance of their official duties. For this 
purpose the GCIC shall operate on a 24-hour basis, seven days a week. Such 
information, when authorized by the council, may also be made available 
to any other agency of this State or political subdivision of this State, and to 
any other Federal agency, upon assurance by the agency concerned that 
the information is to be used for official purposes only in the prevention or 
detection of crime or the apprehension of criminal offenders. 

(j) Cooperate with other agencies of this State, the crime information 
agencies of other States, and the Uniform Crime Reports and National 
Crime Information Center systems of the F.B.I. in developing and 
conducting an interstate, National and international system of criminal 
identification, records and statistics. 

(k) Provide the administrative mechanisms and procedures necessary 
to respond to those individuals who file requests to view their own records 
as provided for elsewhere in this Chapter and to cooperate in the correction 
of the central GCIC records and those of contributing agencies when their 
accuracy has been successfully challenged either through the related 
contributing agencies or by court order issued on behalf of the individual. 

(1) Institute the necessary measures in the design, implementation, and 
continued operation of the criminal justice information system to ensure 
the privacy and security of the system. This will include establishing 
complete control over use and access of the system and restricting its 
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integral resources and facilities to those either possessed or procured and 
controlled by criminal justice agencies as defined in this Chapter. Such 
security measures must meet standards to be set by the GCIC and its 
Advisory Council as well as those set by the nationally operated systems 
for interstate sharing of information. 

(m) Provide availability by means of data processing, to files listing 
motor vehicle drivers’ license numbers, motor vehicle registration 
numbers, wanted and stolen motor vehicles, outstanding warrants, 
identifiable stolen property, and such other files as may be of general 
assistance to law enforcement agencies. 

(n) For the purpose of enforcing the provisions of this Chapter, GCIC 
shall maintain a field coordination and support unit whose agency shall 
have all the power conferred by law upon any peace officer of this State. 

(0) Make records of adjudications of guilt available to private persons 
and businesses as follows: 

(1) Make available to employers or their designated representatives, fc: 
the purpose of making employment and job assignment decisions, records 
of employees or prospective employees whose duties involve or may 
involve: 

(A) Working in or near private dwellings without immediate 
supervision; 

(B) Custody or control over or access to cash or valuable items; 

(C) Knowledge of or access to secret processes, trade secrets or other 
confidential business information; 

(D) Insuring the security or safety of other employees, customers or 
property of the employer. 

(2) Make available to appropriate personnel, or representatives 
designated by the owner or manager, of any business or commercial 
establishment records of persons apprehended for or suspected of a specific 
criminal act or acts of which such establishment, cr an employee of such 
establishment in the course of his employment, is a victim. 

(3) GCIC shall charge fees for disseminating records pursuant to this 
Section which will raise an amount of revenue which approximates, as 
nearly as practicable, the direct and indirect costs to the State of providing 
such disseminations. . 

(4) Information disseminated pursuant to paragraph (1) above shall be 
available only to persons involved in the hiring, background investigation 
or job assignment of the person whose record is disseminated. Information 
disseminated pursuant to paragraph (2) above shall be available only to 
persons involved in deciding whether or not to prefer charges against the 
person whose record is disseminated or persons engaged in the 
investigation of such specific criminal act or acts. Any dissemination of 
any information obtained pursuant to this subsection to any person not 
specifically authorized hereby to receive it or any use of anv ~~ ~~ation 
obtained pursuant to this subsection for any purpose othe: an the 
purpose for which it was obtained shall constitute a violation of section 
92A-9939. 
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(5) In the event that a decision is made adverse to a person whose record 
was obtained pursuant to this subsection, the person will be informed by 
the business or person making such adverse decision of all information 
pertinent to this decision. This shall include information that a record was 
obtained from GCIC, the specific contents of such record and the effect that 
such record had upon the decision. 

(6) Neither GCIC, its employees, nor any other agency or employee of 
the State shall be responsible for the accuracy of information or have any 
liability for defamation, invasion of privacy, negligence or any other claim 
in connection with any dissemination of information pursuant to this 
subsection. 

(7) GCIC shall disseminate records pursuant to paragraph (1) only upon 
positive identification by fingerprint comparison. GCIC shall disseminate 
records pursuant to paragraph (2) on fingerprint identification and when 
fingerprints are unavailable or time prohibits the use of fingerprints for 
identification, identification may be made through the use of the name, 
date of birth, sex and race of the person with appropriate qualificatious. 
Local criminal justice agencies may disseminate records of adjudication of 
guilt, without fingerprint comparison or prior contract with GCIC, to the 
same individuals and for the same purposes as described in paragraphs (1) 
and (2) above, and may charge fees as needed to reimburse such agency for 
any costs of such checking. 

(8) The GCIC Council is hereby empowered to adopt rules, regulations 
and forms to implement this subsection and provide for security and 
privacy of information disseminated pursuant hereto giving first priority 
to the criminal justice requirements of the Chapter. Such rules may 
include requirements for users, audits of users and such other procedures 
as may be necessary to prevent unauthorized use of criminal history record 
information and to insure compliance wit]’ Federal regulations. 

The GCIC Council may adopt rules authorizing local law enforcement 
agencies to act as an agent for GCIC in receiving requests for information 
and disseminating information pursuant to such requests. 

(p) Make records of adjudications of guilt available to any other agency 
of this State or political subdivision of this State or to any Federal agency 
as follows: 

(1) Make available to public agencies, political subdivisions, authorities 
and instrumentalities, State or Federal, or their designated 
representatives, for the purpose of making employment and job 
assignment decisions, records of employees or prospective employees 
whose duties involve or may involve: 

(A) working in or near private dwellings or public buildings and 
facilities without immediate supervision; 

(B) custody or control over or access to cash or valuable items; 

(C) knowledge of or access to secret processes or confidential 
governmental information; 

(D) insuring the security or safety of other employees, the general public 
or property of the State or Federal political subdivisions, authorities and 
instrumentalities. 
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(2) Make available to appropriate counsel, or representatives 
designated by the State, a political subdivision, authority or 
instrumentality thereof, or to any Federal agency, records of persons 
apprehended for or suspected of a specific criminal act or acts of which 
such State, political subdivision, authority or instrumentality thereof, or 
Federal agency, or an employee thereof or member of the general public at 
such institution or agency in the course of his employment or by reason of 
his presence at such institution or agency is a victim. 

(3) The Georgia Crime Information Center may charge fees for 
disseminating records pursuant to this section which will raise an amount 
of revenue which approximates, as nearly as practicable, the direct and 
indirect costs to the State of providing such disseminations. 

(4) Any dissemination of any information obtained pursuant to this 
subsection to any person not specifically authorized hereby to receive it or 
any use of any information obtained pursuant to this subsection for any 
purpose other than the purpose for which it was obtained shall constitute a 
violation of section 92A-9939. 

(A) Information disseminated pursuant to paragraph (1) above shall be 
available only to persons involved in the hiring, background investigation 
or job assignment of the person whose record is disseminated. In the event 
that a decision is made adverse to a person whose record was obtained 
pursuant to this subsection, the person will be informed by the State 
agency, political subdivision or Federal agency or person making such 
adverse decision of all information pertinent to this decision. This shall 
include information that a record was obtained from the Georgia Crime 
Information Center, the specific contents of such record and the effect that 
such records had upon the decision. 

(B) Information disseminated pursuant to paragraph (2) above shall be 
available only to persons involved in deciding whether or not to prefer 
charges against the person whose record is disseminated or persons 
engaged in the investigation of such specific criminal act or acts. 

(5) Neither the Georgia Crime Information Center, its employees nor 
any other agency or employee of the State shall be responsible for the 
accuracy of information or have any liability for defamation, invasion of 
privacy, negligence or any other claim in connection with any 
dissemination of information pursuant to this subsection. 

(6) The Georgia Crime Information Center shall disseminate records 
pursuant to paragraph (1) only upon positive identification by fingerprint 
comparison. The Georgia Crime Information Center shall disseminate 
records pursuant to paragraph (2) on fingerprint identification and, when 
fingerprints are unavailable or time prohibits the use of fingerprints for 
identification, identification may be made through the use of the name, 
date of birth, sex and race of the person with appropriate qualifications. 
Local criminal justice agencies may disseminate records of adjudication or 
guilt, without fingerprint comparison or prior contact with the Georgia 
Crime Information Center, to the same individuals and for the same 
purposes as described in paragraphs (1) and (2) above and may charge fees 
as needed to reimburse such agency for any costs of such checking. 
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(7) The Georgia Crime Information Center Council is hereby 
empowered to adopt rules, regulations and forms to implement this 
subsection and provide for security and privacy of information 
disseminated pursuant hereto giving first priority to the criminal justice 
requirements of this Chapter. Such rules may include requirements for 
users, audits of users and such other procedures as may be necessary to 
prevent unauthorized use of criminal history record information and to 
insure compliance with federal regulations. 

(8) The Georgia Crime Information Center Council may adopt rules 
authorizing any local law enforcement agency to act as an agent for the 
Georgia Crime Information Center in receiving requests for information 
and disseminating information pursuant to such requests. 

(Acts 1973, pp. 1301, 1305; 1976, pp. 617, 619, 620; 1976, pp. 1401, 1402; 
1977, pp. 1243, 1244; 1978, p. 1981; 1980, p. 394, eff. July 1, 1980.) 

Editorial Note 


Acts 1978, p. 1981, added subsection (p). 
Acts 1980, p. 394, added the last sentence to subsection (c). 


ANNOTATIONS 
Cited. Op. Atty. Gen. U80-9. 


Information collection 
Opinion contains updated list of crimes and offenses for which Crime Information Center is 
authorized to collect and file identifying data. Op. Atty. Gen. 79-56. 


92A-3004 Duties of criminal justice agencies 

(a) All criminal justice agencies within the State shall submit to GCIC 
fingerprints, descriptions, photographs (when specifically requested), and 
other identifying data on persons who have been lawfully arrested or 
taken into custody in this State for all felonies and certain misdemeanors 
and as otherwise described in subsection 92A-3003(a). It shall be the duty of 
all chiefs of police, sheriffs, prosecuting attorneys, courts, judges, parole 
and probation officers, wardens, or other persons in charge of correctional 
institutions in this State to furnish the GCIC with any other data deemed 
necessary by GCIC to carry out its responsibilities under this Chapter. 
Specifically, the responsibilities of criminal justice agencies in this area 
will require that: 

(1) All persons in charge of law enforcement agencies shall obtain, or 
cause to be obtained, the fingerprints according to the fingerprint system 
of identification established by the Director of the F.B.I., full face and 
profile photographs (if photo equipment is available), and other available 
identifying data, of each person arrested or taken into custody for an 
offense of a type designated in subsection 92A-3003(a), of all persons 
arrested or taken into custody as fugitives from justice, and of all 
unidentified human corpses in their jurisdictions, but photographs need 
not be taken if it is known that photographs of the type listed taken within 
the previous year, are on file. Fingerprints and other identifying data of 
persons arrested or taken into custody for offenses other than those 
designated may be taken at the discretion of the law enforcement agency 
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concerned. Any person arrested or taken into custody and subsequently 
released without charge, or cleared of the offense through court 
proceedings, shall have any fingerprint record taken in connection 
therewith returned if required by statute or upon court order. Any such 
dispositions must also be reported to the GCIC. 

(2) Fingerprints and other identifying data required to be taken under 
paragraph (aX1) shall be forwarded within 24 hours after taking for filing 
and classification, but the period of 24 hours may be extended to cover any 
intervening holiday or weekend. Photographs taken shall be forwarded at 
the discretion of the agency concerned, but, if not forwarded, the 
fingerprint record shall be marked “Photo available” and the photographs 
shall be forwarded subsequently if GCIC so requests. 

(3) All persons in charge of law enforcement agencies shall submit to the 
GCIC detailed descriptions of arrest warrants and related identifying data 
immediately upon determination of the fact that the warrant cannot be 
‘served for the reasons stated. If the warrant is subsequently served or 
withdrawn the law enforcement agency concerned must immediately 
notify GCIC of such service or withdrawal. Also, the agency concerned 
must annually, no later than January 31 of each year, and at other times if 
requested by GCIC, confirm to GCIC all arrest warrants of this type which 
continue to be outstanding. 

(4) All persons in charge of State renal correctional institutions shall 
obtain fingerprints, according to the fingerprint system of identification 
established by the Director of the F.B.I. or as otherwise directed by GCIC, 
and full face and profile photographs of all persons received on 
commitment to these institutions. The print(s) so taken shall be forwarded 
to GCIC, together with any other identifying data requested, within 10 
days after the arrival at the institution of the person committed. At the 
time of release, the institution will again obtain fingerprints as before and 
forward them to GCIC within 10 days along with any other related 
information requested by GCIC. Immediately upon release, the institution 
shall notify GCIC of the release of such person. 

(5) All persons in charge of law enforcement agencies, all clerks of court, 
all municipal justices where they have no clerks, all justices of the peace, 
all persons in charge of State and county probation and parole offices, shall 
supply GCIC with t.ie information described in section 92A-3003 on the 
basis of the forms and instruction to be supplied by GCIC. 

(6) All persons in charge of law enforcement agencies in this State shall 
furnish GCIC with any other identifying data required in accordance with 
guidelines established by GCIC. All law enforcement agencies and penal 
and correctional institutions in this State having criminal identification 
files shall cooperate in providing to GCIC copies of such items in these files 
as will aid in establishing the nucleus of the State criminal identification 
file. 

(b) All criminal justice agencies within the State shall submit to the 
Georgia Crime Information Center periodically at a time and in such form 
as prescribed by the Georgia Crime Information Center information 
regarding only the cases within its jurisdiction and in which it is or has 
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been actively engaged. Said report shall be known as the “Uniform Crime 
Report” and shall include crimes reported and otherwise processed during 
the period preceding the period of report. Said report shall contain the 
number and nature of offenses committed, the disposition of such offenses, 
and such other information as the Georgia Crime Information Center shall 
specify, relating to the method, frequency, cause and prevention of crime. 
Local law enforcement agencies upon the request of the Georgia Crime 
Information Center shall periodically provide for audit samples of incident 
reports for the preceding reporting period so that the Georgia Crime 
Information Center may help insure agency compliance with National and 
‘State uniform crime reporting requirements. 

Any governmental agency which is not included within the description 
of those departments and agencies required to submit the uniform crime 
report, which desires to submit such a report, shall be furnished with the 
proper forms by the Georgia Crime Information Center. When a report is 
received by the Georgia Crime Information Center from a governmental 
agency not required to make such a report, the information contained 
therein shall be included within the periodic compilation provided for in 
subsection 92A-3003(h). 

(c) All law enforcement agencies within the State shall report to GCIC in 
a manner prescribed by GCIC, all persons wanted by, and all vehicles and 
identifiable property stolen from their jurisdictions. The report shall be 
made as soon as is practical after the investigating department or agency 
either ascertains that a vehicle or identifiable property has been stolen or 
obtains a warrant for an individual’s arrest or determines that there are 
reasonable grounds to believe that the individual has committed the crime. 
In no event shall this time exceed 12 hours after the reporting department 
or agency determines that it has grounds to believe that a vehicle or 
property was stolen or that the wanted persons should be arrested. 

(d) All law enforcement agencies with the State shall, if at any time 
after making a report as required by subsection (c) of this section it is 
determined by the reporting department or agency that a person is no 
longer wanted due to his apprehension or any other factor or when a 
vehicle or property stolen is recovered, immediately notify the GCIC of 
such status. Furthermore, if the agency making such apprehension or 
recovery is other than the one which made the original wanted or stolen 
report, then it shall immediately notify the originating agency of the full 
particulars relating to such apprehension or recovery. 

(Acts 1973, pp. 1301, 1307; 1976, pp. 617, 620; 1980, pp. 394, 395, eff. July 
1, 1980.) 


Editorial Note 
Acts 1980, pp. 394, 395, added the last sentence to the first paragraph of subsection (b). 


92A-3005 Georgia Crime Information Center Council 

(a) There is hereby created the Georgia Crime Information Center 
Council. 

(b) The duties and responsibilities of this council are to: 

(1) Advise and assist in the establishment of policies under which the 
GCIC is to be operated. 
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(2) Insure that the information obtained pursuant to this Chapter shall 
be restricted to the items specified in this Chapter and insure that the 
GCIC is administered so as not to accumulate any information or 
distribute any information that is not specifically approved in this 
Chapter. 

(3) Insure that adequate security safeguards are incorporated so that 
the data available through this system is used only by properly authorized 
persons and agencies. 

(4) Establish appropriate disciplinary measures to be taken by GCIC in 
the instance of violations of data reporting or dissemination of laws, rules, 
and regulations by criminal justice agencies or members thereof covered 
by this Chapter. 

(5) Establish other policies which provide for the efficient and effective 
use and operation of the GCIC under the limitations imposed by the terms 
of this Chapter. 

(c) The members of the Board of Public Safety shall serve ex officio as 
members of council and shall constitute the council. 

(Acts 1973, pp. 1301, 1310; 1976, pp. 617, 620; 1979, p. 613, eff. April 12, 
1979.) 


Editorial Note 
*Acts 1979, p. 613, substituted a new subsection (c) for former subsections (c) through (f), the 
effect being to change the membership of the council. 


*%* eet t 


24A-3504 Sealing of records 

(a) On application of a person who has been adjudicated delinquent or unruly or on 
the court’s own motion, and after a hearing, the court shall order the sealing of the 
files and records in the proceeding, including those specified in sections 24A-3502 and 
24A-3503, if the court finds: 

(1) 2 years have elapsed since the final discharge of the person; 

(2) since the final discharge he has not been convicted of a felony, or of a 
misdemeanor involving moral turpitude, or adjudicated a delinquent or unruly child 
and no proceeding is pending seeking conviction or adjudication; and 

(3) he has been rehabilitated. 

(b) Reasonable notice of the hearing shall be given to: 

(1) the district attorney; 

(2) the authority granting the discharge if the final discharge was from an 
institution or from parole; and 

(3) the law enforcement officers or department having custody of the files and 
records if the files and records specified in sections 24A-3502 and 24A-3503 are 
included in the application stom. 

(c) Upon the entry of t: _é Uhe proceeding shall be treated as if it never 
occurred. All index references s’ «.. be deleted and the person, the court, the law 
enforcement officers and departments shall properly reply that no record exists with 
respect to the person upon inquiry in any matter. Copies of the order shall be sent to 
each agency or official therein named. Inspection of the sealed files and records 
thereafter may be permitted by an order of the court upon petition by the person who 
is the subject of the records and only by those persons named in the order. 

(Acts 1971, pp. 709, 753.) 


207 


1, State Regulatory Authority 


2. Privacy and Security Council 846-2. 5 


3. — Dissemination Regulations 


Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 846-9 


X11 Authorizes to Govt. Non-Criminal 806-9 
Justice Agencies . 


3.12 Authorizes to Private Sector 846-9 


3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 


Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 846-9 
3.21 Authorizes to Govt. Non-Criminal 

Justice Agencies 846-9 
3.22. Authorizes to Private Sector 846-9 


3.23. Prohibits to Criminal Justice Agencies 


3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3.25 Prohibits to Private Sector 


Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 846-9 


3.31 Authorizes to Govt. Non-Criminal 


Justice Agencies we-? 
3.32 Authorizes to Private Sector 846-9 
3.33. = Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4, C 846-14 
3 Right to Inspect and Obtain Copy Ree. Sect. 3 
846-14 
5. Right to Challenge Reg. Sect. 
6. Judicial Review of Challenged Information 
$31-3.2 
7. Purging Non-Conviction Information 853-1 


8. Purging Conviction Information 
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9. Sealing Non-Conviction Information 831-3,2 » x 
$31-3.1 _ 
10. Sealing Conviction Information 712-1256 |X 
853-1 x 
11, Removal of Disqualifications 712-1255 Xx 
712-1256 x 
12. Right to State Non-Existence of Record $31-3,2 in x 
13. Research Access 846-9(4) x 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 846-3 x 
B46-5 
14.2 Auditing Requirements 846-6 H 
14.3 Other Accuracy/Completeness 846-4 Xx 
Requirements 
15. Dedication 
16. Civil Remedies 
28-46 a 
17, Criminal Penalties 846-16 x 
571-84 Xx 
d Xx 
18. Public Records a. x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security 846-7 | X 
22.2 Administrative Security 846-7 x 
22.3 Computer Security 846-7 4 
23. Transaction Logs ended ‘ 
| j 
24, Training Employees ae | | " 
+ 
25. Listing of Information Systems { |. 
| | x | 
26. FOIA (Including CJl) 7 i 
| | 
27. FOIA (Excluding C31) |] 
846-2, 2.5 | | Xx 
28. Central State Repository 
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Hawaii Revised Statutes 


§831-3.1 Prior convictions; criminal records; noncriminal standards. 
(a) A person shall not be disqualified from public office or employment by the 
State or any of its political subdivisions or agencies except under section 831-2(c), 
or be disqualified to practice, pursue, or engage in any occupation, trade, voca- 
tion, profession, or business for which a permit, license, registration, or certificate 
is required by the State or any of its political subdivisions or agencies, solely by 
reason of a prior conviction of a crime; provided that with respect to liquor 
licenses, this subsection shall not apply to a person who has been convicted of 
a felony. 

eee 


[am L 1979, c 53, §3) 
Revision Note 
Only the subsection amended is included in this Supplement. 
Amendmeat Note 
L 1979 amended subsection (a). 


§831-3.2 Expungement orders. (a) The attorney general, or his duly 
authorized representative within the department of the attorney general, upon 
written application from a person.arrested for, or charged with but not convicted 
of a crime, shall issue an expungement order annulling, canceling, and rescinding 
the record of arrest; provided that an expungement order shall not issue (1) in 
the case of an arrest for a felony or misdemeanor where conviction has not been 
obtained because of bail forfeiture; (2) for a period of five years after arrest or 
citation in the case of a petty misdemeanor or violation where conviction has not 
been obtained because of a bail forfeiture; and (3) in the case of an arrest of any 
person for any offense where conviction has not been obtained because he has 
rendered prosecution impossible by absenting himself from the jurisdiction. 

Any person entitled to an expungement order hereunder may by written 
application also request return of all fingerprints or photographs taken in connec- 
tion with his arrest. The attorney general or his duly authorized representative 
within the department of the attorney general, within 120 days after receipt of 
such written application, shall, when so requested, deliver, or cause to be deliv- 
ered, all such fingerprints or photographs of such person, unless such person has 
a prior record of conviction or is a fugitive from justice, in which case the photo- 
graphs or fingerprints may be retained by the agencies holding such records. 


[am L 1980, c 12, §1] 
Revision Note 


Only the subsection amended is included in this Supplement. 
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(CHAPTER 846] 
CRIMINAL HISTORY RECORD INFORMATION 


[846-1] DEFINITIONS 
846-2 ESTABLISHMENT OF THE DATA CENTER 
[846-2.5] PURPOSE OF THE CRIMINAL JUSTICE INFORMATION DATA CENTER 
[846-3] REPORTING TO DATA CENTER 
[846-4] QUERY OF DATA CENTER 
[846-5] REPORTING OF DISPOSITIONS 
[846-6] SySTEMATIC AUDIT 
[846-7] SECURITY 
[846-8] EXCLUSIONS 
[846-9] LIMITATIONS ON DISSEMINATION 
[846-10] DissEMINATION 
[846-11] OFFICE OF CORRECTIONAL INFORMATION AND STATISTICS 
[846-12] JUVENILE RECORDS 
[846-13] ANNUAL AUDITS 
[846-14] ACCESS AND REVIEW 
[846-15] RULES AND REGULATIONS 
[846-16] VIOLATIONS 


(§846-1} Definitions. In this chapter, unless a different meaning plainly 

is required: 

(1) “Dissemination” means transmission of criminal history record infor- 
mation to individuals and agencies, other than the criminal justice 
agency which maintains the criminal history record information, but 
it does not include the reporting of such information as required by 
law, the reporting of data on a particular transaction to another crimi- 
nal justice agency so as to permit the initiation of subsequent criminal 
justice proceedings, the use of such information by an employee or 
officer of the agency maintaining the records, and the reporting of 
a criminal justice transaction to a state, local, or federal repository; 

) (2) “Criminal history record information system” or “system” means a 
: system including the equipment, facilities, procedures, agreements, 
: and organizations thereof, for the collection, processing, preservation, 
or dissemination of criminal history record information; 
| (3) “Criminal history record information” means information collected 
by criminal justice agencies on individuals consisting of identifiable 
descriptions and notations of arrests, detentions, indictments, and 
other formal criminal charges, and any disposition arising therefrom, 
sentencing, formal correctional supervisory action, and release; but 
does nct include intelligence or investigative information, identifica- 
tion information to the extent that such information does not indicate 
involvement of the individual in the criminal justice system, and infor- 
mation derived from offender-based transaction statistics systems 
which do not reveal the identity of individuals; 
(4) “Criminal justice agency” means: 
(A) Courts; or 
(B) A government agency or any subunit thereof which performs 
the administration of criminal justice pursuant to a statute or 
executive order, and which allocates a substantial part of its 
annual budget to the administration of criminal justice; 
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(5) ‘Administration of criminal justice” means performance of any of the 
following activities: detection; apprehension; detention; pretrial re- 
lease; post-trial release; prosecution; adjudication; correctional super- 
vision; or rehabilitation of accused persons or criminal offenders; and 
includes criminal identification activities and the collection, storage, 
and dissemination of criminal history record information; but does 
not include crime prevention activities or criminal defense functions; 

(6) “Disposition” means information disclosing that criminal proceed- 
ings have been concluded, including information disclosing that the 
police have elected not to refer a matter to a prosecutor or that a 
prosecutor has elected not to commence criminal proceedings and 
also disclosing the nature of the termination of the proceedings, or 
information disclosing that proceedings have been indefinitely post- 
poned and also disclosing the reason for such postponement, and shall 
include but is not limited to acquittal, acquittal by reason of insanity, 
acquittal by reason of mental incompetence, case continued without 
finding, charge dismissed, charge dismissed due to insanity, charge 
dismissed due to mental incompetency, charge still pending due to 
insanity, charge still pending due to mental incompetence, guilty plea, 
nolle prosequi, nolo contendere plea, convicted, youthful offender 
determination or transfer to juvenile jurisdiction, deceased, deferred 
disposition, dismissed-civil action, found insane or mentally incompe- 
tent, pardoned, probation before conviction, sentence commuted, ad- 
judication withheld, mistrial-defendant discharged, executive 
clemency, placed on probation, paroled, released from correctional 
supervision, or fugitive from justice; 

(7) ‘Complete’ refers to the fact that criminal history record information 
should show all dispositions as the case moves through the various 
segments of the criminal justice system; 

(8) “Accurate” refers to the fact that criminal history record information 
contains no erroneous information of a material nature; and 

(9) ‘‘Nonconviction data” means arrest information without a disposition 
if an interval of one year has elapsed from the date of arrest and no 
active prosecution of the charge is pending; or information disclosing 
that the police have elected not to refer a matter to a prosecutor, or 
that a prosecutor has elected not to commence criminal proceedings, 
or that proceedings have been indefinitely postponed, as well as all 
acquittals and all dismissals; and 

(10) ‘Data center” means the State agency responsible for the collection, 
storage, dissemination, and analysis of all pertinent criminal history 
record information and related functions, including but not limited 
to, providing technical assistance in the development of information 
systems and conducting appropriate research and statistical studies. 
[L 1979, c 129, pt of §2] 


Purpose. See L 1979, c 129, §1. 

Mandate to counties; severability. L 1979, c 129, §3 provides: “Any provision of this Act which 
is held to be a legisiz’.ve mandate to the counties pursuant to Article VIII, section 5, of the Hawaii 
State Constitution shall be invalid. If any provision of this Act, or the application thereof to any person 
or circumstance is held invalid, the invalidity does not affect other provisions or applications of this 
Act which can be given effect without the invalid provision or application, and to this end the 
provisions of this Act are severable." 
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§846-2 Establishment of the data center. There shall be a data center 
which shall be attached to the judiciary for administrative purposes until July 
1, 1981, at which time the data center shall be attached to the department of the 
attorney general for administrative purposes. The data center shall be directed 
and managed by an interim director to be appointed by the governor until July 
1, 1981, and thereafter, by a director appointed by the attorney general. There 
shall also be a committee, appointed by the attorney general, composed of selected 
criminal justice user-agency personnel, to act in an advisory capacity to the data 
center in matters related 40 interagency coordination and user needs. (L 1979, 
c 129, pt of §2; am L 1980, c 269, §2) 


Amendment Note 
L 1980 amended section generally. 


(§846-2.5] Purpose of the criminal justice information data center, (a) 
The Hawaii criminal justice information data center, hereinafter referred to as 
the “data center”, shall be responsible for the collection, storage, dissemination, 
and analysis of all pertinent criminal history record information from all criminal 
justice agencies and to provide for the collection, storage, and dissemination of 
criminal history :cvord information by criminal justice agencies in such a manner 
as to balance the right of the public and press to be informed, the right of privacy 
of individual citizens, and the necessity for law enforcement agencies to utilize 
the tools needed to prevent crimes and detect criminals in support of the right 
of the public to be free from crime and the fear of crime. 

(b) In order to accomplish this purpose, the data center shall publish 
periodic reports which shall provide the public with a clear view of the criminal 
justice systems. [L 1980, c 269, §1] 


[§846-3] Reporting to datacenter. The chiefs of the police of the coun- 
ties of the State and agencies of state and county governments having power of 
arrest shall furnish the data center with descriptions of all such persons who are 
arrested by them for any felony or misdemeanor, or as fugitives from the criminal 
justice system of another jurisdiction, or for any offense declared by rule or 
regulation promulgated by the attorney general to be a significant offense nec- 
essary to be reported for the proper administration of criminal justice. The data 
center shall in all appropriate cases forward necessary identifying data and other 
information to the system maintained by the Federal Bureau of Investigation. 
[L 1979, ¢ 129, pt of §2] 


[§846-4] Query of datacenter. Criminal justice agencies shall query the 
data center to assure that the most up-to-date disposition data is being used. Such 
inquiries shall be made prior to any dissemination except in those cases where 
the agency determines that time is of the essence and the center is technically 
incapable of responding within the necessary time period, provided, however, that 
where local criminal justice agencies have entered into agreements for the sharing 
of a computerized criminal history record information system, the agency oper- 
ating such system shall not be required to query the data center prior to dis- 
seminating information to the agencies which are party to the agreements. [L 
1979, c 129, pt of §2] 
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[§846-5] Reporting of dispositions, It shall be the responsibility of 
every criminal justice agency in this State ‘o report to the data center the disposi- 
tion of cases which enter their area in the administration of criminal justice to 
insure that all systems maintained in this State shall contain complete and accu- 
rate criminal history record information. All dispositions shall be reported as 
promptly as feasible but not later than ninety days after the happening of an event 
which constitutes a disposition. [L 1979, c 129, pt of §2) 


[§846-6] Systematic audit, All criminal justice agencies shall institute 
a process of data collection, entry, storage, and systematic audit of criminal 
history record information that will minimize the possibility of recording and 
storing inaccurate information. Any criminal justice agency which finds that it 
has reported inaccurate information of a material nature shall forthwith notif:’ 
all criminal justice agencies known to have received such information. All crimi- 
nal justice agencies shall: 

(1) Maintain for a minimum period of one year a listing of the individuals 
or agencies both in and outside of the State to which criminal history 
record information was released, a record of what information was 
released, and the date such information was released; 

(2) Establish a delinquent disposition monitoring system; and 

(3) Verify all record entries for accuracy and completeness. (L 1979, c 
129, pt of §2] 


[§846-7] Security. Wherever criminal history record information is 
collected, stored, or disseminated, the criminal justice agency or agencies respon- 
sible for the operation of the system shall: 

(1) Have power to determine for legitimate security purposes which per- 
sonnel can be permitted to work in a defined area where such informa- 
tion is stored, collected, or disseminated; 

(2) Select and supervise all personnel authorized to have direct access to 
such information; 

(3) Assure that an individual or agency authorized direct access is ad- 
ministratively held responsible for the physical security of criminal 
history record information under its control or in its custody and the 
protection of such information from unauthorized access, disclosure, 
or dissemination; 

(4) Institute procedures to reasonably protect any data center of criminal 
history record information from unauthorized access, theft, sabotage, 
fire, flood, wind, or other naturai or man-made disasters; 

(5) Provide that each employee working with or having access to criminal 
history record information is to be made familiar with the substance 
and intent of this chapter and of regulations promulgated thereunder; 
and 

(6) Require that direct access to criminal history record information is 
to be available only to authorized officers or employees of a criminal 
justice agency and, as necessary, other authorized personnel essential 
to the proper operation of the criminal history record information 
system. 

Where a noncriminal justice agency operates a system, the participating 
criminal justice agency shall be responsible for review, approval, and monitoring 
of procedures developed to assure compliance with this section. [L 1979, c 129, 
pt of §2) 


1s BEST DOCUMENT AVAILABLE 


HAWAII 


(§846-8] Exclusions. This chapter shall not apply to criminal history 
record information contained in: 

(1) Posters, announcements, or lists for identifying or apprehending fugi- 

tives or wanted persons; 

(2) Original records of entry such as police blotters maintained by crimi- 
nal justice agencies, compiled chronologically and required by law or 
long-standing custom to be made public if such records are organized 
on a chronological basis; 

(3) Court records of publ’. judicial proceedings; 

(4) Published court or administrative opinions or public judicial, ad- 
ministrative, or legislative proceedings; 

(5) Records of traffic offenses maintained for the purpose of regulating 
the issuance, suspension, revocation, or renewal of driver's, pilot's, 
or other operators’ license; 

(6) Announcements of executive clemency or on, by the Hawaii 
paroling authority or the governor of the State. 

Nothing in this chapter shall prevent a criminal justice agency from disclos- 
ing, to the public, criminal history record information related to the offense for 
which an individual is currently within the criminal justice system, including his 
place of incarceration; and, nothing in this chapter shall prevent a criminal justice 
agency from confirming prior criminal history record information to members 
of the news media or any other person, upon specific inquiry as to whether a 
named individual was arrested, detained, indicted, or other formal charge was 
filed, on a specific date, if the arrest record information or criminal history record 
information disclosed is based on data excluded by the first paragraph of this 
section. Nothing in this chapter prohibits the dissemination of criminal history 
record information for purposes of.international travel, such as issuing visas and 
granting of citizenship. [L 1979, c 129, pt of §2] 


{§846-9] Limitations on dissemination. Dissemination of nonconviction 

data shall be limited, whether directly or through any intermediary, only to: 

(1) Criminal justice agencies, for purposes of the administration of crimi- 
nal justice and criminal justice agency employment; 

(2) Individuals and agencies specified in section 846-10; 

(3) Individuals and agencies pursuant to a specific agreement with a 
criminal justice agency to provide services required for the adminis- 
tration of criminal justice pursuant to that agreement, provided that 
such agreement shall specifically authorize access to data, limit the 
use of data to purposes for which given, and insure the security and 
confidentiality of the data consistent with the provisions of this chap- 
ter; 

(4) Individuals and agencies for the express purpose of research, evalua- 
tive, or statistical activities pursuant to an agreement with a criminal 
justice agency; provided that such agreement shall specifically author- 
ize access to data, limit the use of data to research, evaluative, or 
statistical purposes, and insure the confidentiality and security of the 
data consistent with the purposes of this chapter; 

(5) Individuals and agencies for any purpose authorized by statute, ordi- 
nance, executive order, or court rule, decision, or order, as construed 
by appropriate state or local officials or agencies; and 

(6) Agencies of state or federal government which are authorized ‘y stat- 
ute or executive order to conduct investigations determining employ- 
ment suitability or eligibility for security clearances allowing access 
to classified information. 
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These dissemination limitations do not apply to conviction data. 

Criminal history record information disseminated to non-criminal justice 
agencies shall be used only for the purposes for which it was given. 

No agency or individual shall confirm the existence or nonexistence of 
criminal history record information to any person or agency that would not be 
eligible to receive the information itself. [L 1979, c 129, pt of §2] 


(§846-10] Dissemination. Criminal history record information may be 

disseminated to: 

(1) The governor in individual cases or situations wherein he elects to 
become actively involved in the investigation of criminal activity or 
the administration of criminal justice in accordance with his constitu- 
tional duty to insure that the laws be faithfully executed; 

(2) The attorney general in connection with his statutory authority and 
duties in the administration and enforcement of the criminal laws and 
for the purpose of administering and insuring compliance with the 
provisions of this chapter; 

(3) To such other individuals and agencies who are provided for in this 
chapter or by rule or regulation. [L 1979, c 129, pt of §2] 


[§846-11] Office of correctional information and statistics. The data 
center shall coordinate its activities with the records system of the intake service 
centers of the office of correctional information and statistics. Criminal history 
record information shall be provided from this office to the data center and the 
functions of each shall be coordinated so that there will be no overlap, or duplica- 
tion of efforts. [L 1979, c 129, pt of §2] 


[§846-12] Juvenile records. Dissemination and disposition of records 
concerning proceedings relating to the adjudication of a juvenile as a delinquent 
or in need of supervision (or the equivalent) in family court to non-criminal justice 
agencies is prohibited, unless a statute, court order, rule, or decision, or federal 
executive order specifically authorizes such dissemination, except that juvenile 
records may be disseminated to individuals and agencies set forth in paragraphs 
(3) and (4) of section 846-9. Juvenile records disseminated to non-criminal justice 
agencies shall be used only for the purposes for which they were given and may 
not be ‘isseminated further. [L 1979, c 129, pt of §2] 


[§846-13] Annual audits. The attorney general shall conduct annual 
audits of a representative sample of criminal justice agencies which may be chosen 
on a random basis, to verify the accuracy and completeness of criminal history 
record information maintained by such agencies, and to determine adherence 
with this chapter and regulations promulgated thereunder. Criminal justice agen- 
cies shall retain appropriate records to facilitate the annu: | audits. Audit of the 
data center shall be performed by another state agency. [L 1979, c 129, pt of §2] 


[§846-14] Access and review. Any individual who asserts that he has 
reason to believe that criminal history record information relating to him is 
maintained by any information system in this State shall be entitled to review 
such information for the purpose of determining its accuracy and completeness 
by making application to the agency operating such system. The applicant shall 
provide satisfactory identification which shall be positively verified by finger- 
prints. Rules and regulations promulgated under this section shall include provi- 
sions for administrative review and necessary correction of any claim by the 
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individual to whom the information relates that the information is inaccurate or 
incomplete; provisions for administrative appeal where a criminal justice agency 
refuses to correct challenged information to the satisfaction of the individual to 
whom the information relates; provisions for supplying to an individual whose 
record has been corrected, upon his request, the names of all non-criminal justice 
agencies to which the data have been given; and provisions requiring the correct- 
ing agency to notify all criminal justice recipients of corrected information. The 
review authorized by this section shall be limited to a review of criminal history 
record information. [L 1979, c 129, pt of §2] 


[§846-15] Rules and regulations. The attorney general shall adopt rules 
and regulations, as may be necessary, which will insure compliance with the 
provisions of this chapter by the most efficient and effective means possible. [L 
1979, c 129, pt of §2] 


[§846-16] Violations. Any person who knowingly permits unauthor- 
ized access to criminal history record information, or who knowingly dissemi- 
nates criminal history record information in violation of the provisions of this 
chapter, or any person violating any agreement authorized by paragraphs (3) and 
(4) of section 846-9, or any person who gains unauthorized access to criminal 
history record information shall be guilty of a misdemeanor. [L 1979, c 129, pt 


of §2] 
+ eee 
[CHAPTER 853] 
CRIMINAL PROCEDURE: DEFERRED 
ACCEPTANCE OF GUILTY PLEA 
SECTION 


853-1 DEFERRED ACCEPTANCE OF GUILTY PLEA, DISCHARGE AND DISMISSAL, EXPUNGE- 
MENT OF RECORDS 
853-4 CHAPTER NOT APPLICABLE; WHEN 


§853-1 Deferred acceptance of guilty plea, discharge and dismissal, ex- 
pungement of records. (a) Upon proper motion as provided by this chapter: 
(1) When a defendant voluntarily pleads guilty, prior to commencement 

of trial, to a felony or misdemeanor or petty misdemeanor; 

(2) It appears to the court that the defendant is not likely again to engage 

in a criminal course of conduct; and 

(3) The ends of justice and the welfare of society do not require that the 

defendant shall presently suffer the penalty imposed by law, 
the court, without entering a judgment of guilt and with the consent of the 
defendant and after considering the recommendations, if any, of the prosecutor, 
may defer further proceeding. 

(b) The proceedings may be deferred upon any of the conditions specified 
by section 706-624. The court may defer the proceedings for such period of time 
as the court shall direct but in no case to exceed the maximum sentence allowable. 
The defendant may be subject to bail or recognizance at the court’s discretion 
during the period during which the proceedings are deferred. 

(c) Upon his completion of the period designated by the court and in 
compliance with the terms and conditions established, the court shall discharge 
the defendant and dismiss the charge against him. 
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(d) Discharge of the defendant and dismissal of the charge against him 
under this section shall be without adjudication of guilt, shall eliminate any civil 
admission of guilt, and is not a conviction. 

(e) Upon discharge of the defendant and dismissal of the charge against 
him under this section, the defendant may apply for expungement not less than 
one year following discharge, pursuant to section 831-3.2. [L 1976, c 154, pt of 
§2; am L 1979, c 147, §1 and c 155, §1; am L 1980, c 232, §42) 


Retroactive relief. L 1979, c 155, §3, provides that “all misdemeanor records preserved at any 
police department pursuant to scction 853-1(e) [as it existed prior to amendment by L 1979, c 155, 
§1)...shall be transmitted to the office of the attorney general and shall be expunged pursuant to the 
provisions of section 831-3.2...” 


Amendment Notc 


L 1979-C 147 amended subsection (a)(1) by adding “prior to commencement of trial”. C 155 
amended subsection (e). 
L 1980 added subsections (b) to (d). 


Case Notcs 
Cases decided under prior program. Under procedures established before cnact- 
Denial of motion for DAGP is within discre- ment of this section, it was held that a motion 
tion of trial court. 59 H. 562, 584 P.2d 126. for DAG plca was not scasonably made after a 
Procedure (under carlicr program) docs not plea of not guilty and a trial resulting in a finding 


impose an impernussible burden on exercise of of guilt. 58 1. 412, $70 P.2d 1323. 
right of trial by jury. 58 H. 304, 568 P.2d 1194. 


§853-4 Chapter not applicahle; when. This chapter shall not apply 
when: 

(1) The offense charged involves the intentional, knowing, reckless, or 
negligent killing of another person; 

(2) The offense charged involves the intentional, knowing, or reckless 
bodily injury or serious bodily injury of another person; 

(3) The offense charged involves a conspiracy or solicitation to intention- 
ally, knowingly, or recklessly kill another person or to cause serious 
bodily injury to another person; 

(4) The offense charged is a class A felony; 

(5) The offense charged is nonprobationable; 

(6) The defendant has been convicted of any offense defined as a felony 
by the Hawaii Penal Code or has been convicted for any conduct 
which if perpetrated in this State would be punishable as a felony; 

(7) The defendant is found to be a law violator or delinquent child for 
the commission of any offense defined as a felony by the Hawaii Penal 
Code or for any conduct which if perpetrated in this State would 
constitute a felony; 

(8) The defendant has a prior conviction for a felony committed in any 
state, federal, or foreign jurisdiction; 

(9) A firearm was used in the commission of the offense charged; 

(10) The defendant is charged with the distribution of a dangerous, harm- 
ful, or detrimental drug to a minor; 

(11) The defendant has been charged with a felony offense and has been 
previously granted deferred acceptance of guilty plea s!atus for a prior 
offense, whether or not the period of deferral has already expired; 
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(12) The defendant has been charged with a misdemeanor offense and has 
been previously granted deferred acceptance of guilty plea status for 
a prior felony, misdemeanor, or petty misdemeanor for which the 
period of deferrai has not yet expired; 

(13) The offense charged is: 


(A) 


(L) 


Escape in the first degree; 

Escape in the second degree; 

Promoting prison contraband in the first degree; 
Promoting prison contraband in the second degree; 
Bail jumping in the first degree; 

Bail jumping in the second degree; 

Bribery; 

Bribery of a witness; 

Intimidating a witncss; 

Bribery of or by a juror; 

Intimidating a juror; 

Jury tampering. 


The court may by rule adopt other criteria in this area. [L 1976, ¢ 154, pt 
of §2; am L 1980, c 292, §2] 


[§853-2] 


Plea of guilty; procedure. Upon motion made before sentence 


by the defendant, the prosecutor, or on its own motion, the court will either 
proceed in accordance with section 853-1, or deny the motion and accept the 
defendant’s plea of guilty, or allow the defendant to withdraw his plea of. guilty 
only for good cause. (L 1976, c 154, pt of §2] 


[§853-3] 


Violation of terms and conditions during deferment; result. 


Upon violation of a term or condition set by the court for a deferred acceptance 
of guilty plea, the court may enter an adjudication of guilt and proceed as 
otherwise provided. [L 1976, c 154, pt of §2] 


co) -~ 
BIG Sie 
Cal — — D 
Category Citation 
1. State Regulatory Authority 19-4812 X 
2. Privacy and Security Council 
3. Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 19-4812 X 
3.11 Authorizes to Govt. Non-Criminal 19-4812 X 
Justice Agencies 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15. Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 19-4812 - 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 19-4812 a 
3.22 ‘Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 19-4812 Xx 
3.31 Authorizes to Govt. Non-Criminal 19-4812 x 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 19-4812 x 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge 
| 
6. Judicial Review of Challenged Information 
| | | 
Ve Purging Non-Conviction Information 19-4813 | Xx | 
8. Purging Conviction Information 
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9. Sealing Non-Conviction Information 


10. Sealing Conv‘<iion Information 


11. Removal of Disqualifications 19-2604 x 


12. Right to State Non-Existence of Record 


13. Research Access 


14. Accuracy and Completeness 


14.1 Disposition Reporting Requirements 19-4813 X 


14.2 Auditing Requirements 


14.3 Other Accuracy/Completeness 
Requirements 19-4812 x 


15. Dedication 


16. Civil Rernedies 


17. Criminal Penalties 


9-301 | x 
18. Public Records 59-1009 | Xx 
— T 
19. Separation of Files 
a ’ 
20. Regulation of Intelligence Collection | 
| 
21. Regulation of Intelligence Dissemination | 
Y r 
| | 
22. Security | \ 
7 if 
22.1 Physical (Building) Security | | 
22.2. Administrative Security | | 
22.3 Computer Security | 
23. Transaction Logs | 
X 
24. Training Employees IPaete | 
25. Listing of Information Systems — 
: | x 
26. FOIA (Including CJI) | es 
27. FOIA (Excluding CJI) } of 
19-4812 | x 
28. Central State Repository | 
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idaho Code 


19-2604. Discharge of defendant — Amendment of judgment, — 1. If 
sentence has been imposed but suspended, or if sentence has been withheld, 
upon application of the defendant and upon satisfactory showing that the 
defendant has at all times complied with the terms and conditions upon 
which he was placed on probation, the court may, if convinced by the 
showing made that there is no longer cause for continuing the period of 
probation, and if it be compatible with the public interest, terminate the 
sentence or set aside the plea of guilty or conviction of the defendant, and 
finally dismiss the case and discharge the defendant; and this shal! apply 
to the cases in which defendants have been convicted and granted probation 
by the court before this law goes into effect, as well as to cases which arise 
thereafter. The final dismissal of the case as herein provided shall heve the 
effect of restoring the defendant to his civil rights. 

2. if sentence has been imposed but suspended during the first one 
hundred and twenty (120) days of a sentence to the custody of the state board 
of correction, and the defendant placed upon probation as provided in 4 of 
section 19-2601, Idaho Code, upon application of the defendant, the 
prosecuting attorney, or upon the court’s own motion, and upon satisfactory 
showing that the defendant has at all times complied with the terms and 
conditions of his probation, the court may amend the judgment of conviction 
from a term in the custody of the state board of correction to “confinement 
in a penal facility” for the number of days served prior to suspension, and 
the amended judgment may be deemed to be a misdemeanor conviction. 
(1915, ch. 104, part of § 1, p. 245; reen. C.L., § 8002; am. 1919, ch. 134, § 2, 
p. 429; C.S., § 9046; 1.C.A., § 19-2506; om. 1951, ch. 99, § 1, p. 224; am. 1970, 
ch. 143, § 4, p. 425; am. 1971, ch. 97, § 2, p. 210.) 


Compiler's notes. Sections 2 and 5 of S.L. 
1970, ch. 143 are compiled as §§ 19-2514 and 
20-101, respectively, and § 3 was repealed. 

Section 1 of S.L. 1971, ch. 97 was repealed. 

Cited in: State v. Bock, 80 Idaho 296, 328 
P.2d 1065 (1958); Franklin v. State, 87 Idaho 
291, 392 P.2d 552 (1964); State v. Edelblute, 91 
Idaho 469, 424 P.2d 739 (1967). 


ANALYSIS 


Conditions of withheld judgment. 
Conviction. 

Effect of withheld judgment. 
Persistent violators. 

Probation. 


Conditions of Withheld Judgment. 

Under this section, until the conditions of 
a withheld judgment have been satisfied, a 
defendant subject to those conditions by way 
of his guilty plea or verdict of guilty is a 
convicted felon. United States v. Locke, 409 F. 
Supp. 600 (D. Idaho), aff'd, 542 F.2d 800 (9th 
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Cir. 1976). 

Where defendant, who had pleaded guilty 
to charge of burglary and had been placed on 
probation, received and possessed firearms 
after the period of probation, but where 
defendant had not applied to have guilty plea 
set aside, defendant was a convicted felon and 
subject to punishment for violating federal 
statute proscribing convicted felon from 
possessing or receiving firearm in commerce. 
United States v. Locke, 409 F. Supp. 600 (D. 
Idaho), aff'd, 542 F.2d 800 (9th Cir. 1976). 


Conviction. 

Where defendant, who had pleaded guilty 
to charge of burglary and had been placed on 
probation, received and possessed firearms 
during the period of probation, defendant was 
a “convicted felon,” since defendant had not 
as of the dates of possession and receipt 
fulfilled the conditions imposed upon him by 
the trial which withheld judgment in the 
burglary prosecution. United States v. Locke, 
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409 F’. Supp. 600 (D. Idaho), aff'd, 542 F.2d 800 
(9th Cir, 1976), 


Effect of Withheld Judgment. 

Where defendant, who had pleaded guilty 
to charge of burglary and had been placed on 
probation, received and possessed firearms 
during the period of probation, defendant was 
subject to punishment for violating federal 
statute proscribing convicted felon from 
possessing or receiving firearm in commerce, 
even though judgment in the burglary case 
was withheld. United States v. Locke, 409 F. 
Supp. 600 (D. Idaho), aff'd, 542 F.2d 800 (9th 
Cir. 1976). 

In a prosecution for violating federal 
statute proscribing convicted felon from 
possessing or receiving firearm in commerce, 
it was no defense that defendant, who had 
pleaded guilty to charge of burglary in state 
court and had been placed on probation, was 


withheld judgment in the burglary case. 
United States v. Locke, 409 F. Supp. 600 (D. 
Idaho), aff'd, 542 F.2d 800 (9th Cir. 1976). 


Vevwsstent Violators. 

This section is not intended to apply to 
habitual criminals or to a class of persons who 
indicate by their persistency in the 
commission of crime that nothing short of 
actual restraint will deter them from 
committing other offenses. In re France, 38 
Idaho 627, 224 P. 433 (1924). 


Probation. 

Where maximum sentence for conviction 
for drawing a check without funds was six 
months at the time the crime was committed, 
judgment placing defendant on probation for 
two years was excessive, but judgment of 
Prubaiiun was vaiid fur period of six months. 
State v. Eikelberger, 71 Idaho 282, 230 P.2d 
696 (1951) 


advised by a public defender that he was not 
a convicted felon because he had received a 
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CHAPTER 48 
IDAHO STATE POLICE 


SECTION. 


19-4812. Criminal identification, records 
and statistics. 


19-4812. Criminal identification, records and statistics. — (1) Defi- 
nitions as used in this section and section 19-4813, Idaho Code: 

(a) “Bureau” means the criminal identification, records and communica- 

tions bureau in the department of law enforcement of the state of Idaho. 


(b) “Law enforcement agency” means a governmental unit of one or more 
persons employed full time by the state or a political subdivision of the 
state for the purpose of preventing and detecting crime and enforcing state 
laws or local ordinances, employees of which unit are authorized to make 
arrests for crimes while acting within the scope of their authority. 
(c) “Offense” means an act which is a felony, a misdemeanor or a petty 
misdemeanor. 
(2) The bureau shall: 
(a) Obtain and file fingerprints, descriptions, photographs and any other 
available identifying data on persons who have been arrested or taken 
into custody in this state: 
1. for an offense which is a felony; 
2. for an offense which is a misdemeanor or petty misdemeanor 
involving burglary tools, commercial gambling, dealing in gambling 
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devices, contributing to the delinquency of a child, dealing in stolen 
property, controlled substances, firearms, dangerous weapons, explo- 
sives, pandering, prostitution, sex offenses where children are victims, 
or worthless checks; 
3. for an offense charged as disorderly conduct but which relates to an 
act connected with one or more of the offenses under subdivision 2; 
4. as a fugitive from justice; 
5. for any other offense designated by the director of the bureau. 
(b) Accept for filing fingerprints and other identifying data, taken at the 
discretion of the law enforcement agency involved, on persons arrested or 
taken into custody for offenses other than those listed in paragraph (a). 


(c) Obtain and file fingerprints and other available identifying data on 
unidentified human corpses found in this state. 

(d) Obtain and file information relating to identifiable stolen or lost prop- 
erty. 

(e) Obtain and file a copy or detailed description of each arrest warrant 
issued in this state in which the law enforcement agency desires the 
return of the person described in said warrant but which is not served 
because the whereabouts of the person named on the warrant is unknown 
or because that person has left the state. All available identifying data 
shall be obtained with the copy of the warrant, including any information 
indicating that the person named on the warrant may be armed, danger- 
ous or possessed of suicidal tendencies. 

(f) Collect information concerning the number and nature of all offenses 
designated by the director of the bureau, including, but not limited to, 
Part I and Part II offenses as defined by the federal bureau of investigation 
under its system of uniform crime reports for the United States which are 
known to have been committed in this state, the legal action taken in 
connection with such offenses from the inception of the complaint to the 
final djscharge of the defendant and such other information as may be 
useful in the study of crime and the administration of justice. The director 
of the bureau may determine any other information to be obtained 
regarding crime statistics. However, the information shall include such 
data as may be requested by the federal bureau of investigation under its 
system of uniform crime reports for the United States. 

(g) Furnish all reporting officials with forms and instructions which spec- 
ify in detail the nature of the information required under paragraphs (a) 
to (f), inclusive, the time it is to be forwarded, the method of classifying 
and such other matters as shall facilitate collection and comnpilation. 
(h) Cooperate with and assist all law enforcement agencjes in the state in 
the establishment of a state system of criminal identification and in 
obtaining fingerprints and other identifying data on all persons described 
in paragraphs (a), (b) and (c). 

(i) Offer assistance and, when practicable, instructious to all local law 
enforcement agencies in establishing efficient local bureaus of identifica- 
tion and records systems. 

(j) Compare the fingerprints and descriptions that are received from law 
enforcement agencies with the fingerprints and the descriptions already 
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on file and, if the person arrested or taken into custody is a fugitive from 
Justice or has a criminal record, immediatuiy notify the law enforcement 
agencies concerned and supply copies of the criminal records to these 
agencies. 

(k) Make available all statistical information obtained to the governor 
and the legislature. 

(1) Prepare and publish reports and releases at least once a year and no 
later than July 1, containing the statistical information gathered under 
this.section and presenting an accurate picture of crime in this state and 
of the operation of the agencies of criminal justice. 

(m) Make available upon request, to all local and state law enforcement 
agencies in this state, to all federal law enforcement and criminal identifi- 
cation agencies, and to state law enforcement and criminal identification 
agencies in other states, any information in the files of the bureau which 
aid these agencies in the performance of their official duties. For this 
purpose the bureau shall operate on a twenty-four (24) hour a day basis, 
seven (7) days a week. Such information may also be made available to 
any other agency of this state or political subdivision thereof, and to any 
other federal agency as authorized, and upon assurance by the agency 
concerned that the information is to be used for official purposes only. 
(n) Cooperate with other agencies of this state, the criminal justice 
agencies of other states, and the uniform crime reports and the national 
crime information center systems of the federal bureau of investigation in 
developing and conducting an interstate, national and international sys- 
tem of criminal identification, records and statistics. 

(o) Permit any individua! upon completion of satisfactory fingerprint 
identification to review all criminal history record information pertaining 
to that individual contained within the files of the crimina! identification 
bureau. [I.C., § 19-4812, as added by 1972, ch. 238, § 1, p. 621; am. 1974, 
ch. 27, § 8, p. 811; am. 1979, ch. 204, § 1, p. 585.] 
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59-1009. Official records open to inspection. — The public records and 
other matters in the office of any officer are, at all times during office hours, 
open to the inspection of any citizen of this state. (R.S., § 454; am. R.C., § 341; 
reen. C.L., § 341; C.S., § 479; L.C.A., § 57-1009. ] 
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State Regulatory Authority 


2. Privacy and Security Council 


3. Dissemination Regulations 


Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 48-206-7 x 


3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 38-206-7 x 
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3.12 Authorizes to Private Sector 


3.13 Prohibits to Criminal Justice Agencies 


3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3.15 Prohibits to Private Sector 38-206 -7 Xx 
Non-Conviction Information 

3.20 Authorizes to Criminal Justice Agencies | 38-206-7 Xx 
3.21 Authorizes to Govt. Non-Criminal 38-206-7 X 


Justice Agencies 


3.22 Authorizes to Private Sector 


3.23. Prohibits to Criminal Justice Agencies 


3.24 Prohibits to Govt Non-Criminal 
Justice Agencies 


3.25 Prohibits to Private Sector 38-206-7 x 


Arrest Information 


3.30 Authorizes to Criminal Justice Agencies 38-206-7 " 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 38-206-7 7 
3.32 Authorizes to Private Sector 
3.33. = Prohibits to Crimina! Justice Agencies 
3.34 ~=Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 38-206-7 X 
4. Inspection 
4.) Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 38-206-7 x 
5. Right to Challenge 38-206-7 X 
6. Judicial Review of Challenged Information | | 
127-55a | x 
7. Purging Non-Conviction Information 38-206-5 X 
8. Pur ging Conviction Information | | 
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10. Sealing Conviction Information 
ake 
11. Removal of Disqualifications | 
12. Right to State Non-Existence of Record 
13, Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 38-206-2.1 x 
14.2 Auditing Requirements 
14.3. Other Accuracy/Compieteness 
Requirements 
15. Dedication 
16. Civil Remedies 
17, Criminal Penalties ateeaad . 
4 x 
18 Public Records onsen 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security | | 
22.1 Physical (Building) Security | 
. + 
22.2 Administrative Security | 
22.3 Computer Security | | 
- 
23. Transaction Logs | 
24. Training Employees | 
25. Listing of Information Systems | 
26. FOIA (Including CJ1) | | 
1 +— 
| | 
27. FOIA (Excluding CJl) | | 
38-206 x 
28. Central State Repository 127-55a | | x 
228 


BEST DOCUMENT AY AYLABLE 


ILLINOIS 


Illinois Annotated Statutes 
Chapter 38 


206-7. Records not to be public 


§ 7. No file or record of the Department hereby crea 
ed shall be made public, except as may be ta in the 
identification of persons suspected or accused of crime and 
in their ¢rial for offenses committed after having been 
imprisoned for a prior offense; and no information of any 
character relating to its records shall be given or furnished 
by said Department to any person, bureau or institution 
other than as provided in this Act or other State law, or 
when a governmental unit is required by state or federal 
law to consider such information in the performance of its 
duties. Violation of this Section shall constitute a Class A 
misdemeanor. 

However, if an individual requests the t 
uhen mein & © to nS Se © 
any criminal record he might have, the Departinent shall 
do so upon determining that the person for whom the 
record is to be released is actually the person making the 
request. The Department shall establish rules to set forth 
= to allow an individual to review any criminal 

record information the Department may hold con- 
cerning that individual upon verification of the identity of 
the individual. Such rulemaking is subject to the provi- 
sions of the Illinois Administrative Procedure Act.' 
Amended by P.A. 81-293, § 1, eff. Jan. 1, 1980. 


' Chapter 127, 1 1001 ot seq. 
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Chapter 127 


The Department of Law Enforcement and the Department 
of Corrections 


55a. Powers and duties of Department of Law Enforcement 


§ 55a. The Department of Law Enforcement shail have the following powers and 
duties, and those set forth in Sections 55a-1 through 55a-6: 

1. To exercise the rights, powers and duties which have been vested in the 
Department of Public Safety by “An Act in relation to the State police”, approved 
July 20, 1949, as amended; ! 

2 To exercise the rights, powers and duties which have been vested in the 
Department of Public Safety by “An Act in relation to the establishment and 
operation of radio broadcasting stations and the acquisition and installation of radio 
receiving sets for police purposes,” approved July 7, 1931, as amended; ? 

3. To exercise the rights, powers and duties which have been vested in the 
Department of Public Safety by “An Act in relation to criminal identification and 
investigation,” approved July 2, 1931; ° 

4. To (a) investigate the origins, activities, personnel and incidents of crime and 
the ways and means to redress the victims of crimes, and study the impact, if any, of 
legislation relative to the effusion of crime and growing crime rates, and enforce the 
criminal laws of this State related thereto, (b) enforce all laws regulating the 
production, sale, prescribing, manufacturing, administering, transporting, having in 
possession, dispensing, delivering, distributing, or use of controlled substances and 
cannabis, (c) employ skilled experts, scientists, technicians, investigators or otherwise 
specially qualified persons to aid in preventing or detecting crime, apprehending 
criminals, or preparing and presenting evidence of violations of the criminal laws of 
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the State, (d) cooperate with the police of cities, villages and i ted towns, and 
with the police officers of any county, in enforcing the laws of the State and in 
making arrests and recovering property, (e) hend and deliver up any person 
charged in this State or any other State of the United States with treason, felony, or 
other crime, who has fled from justice and is found in this State, and (f) conduct such 
other investigations as may be provided by law. Persons exercising these powers 
within the Department are conservators of the peace and as such have all the powers 
me A oy of By Boe Te BB exercise such 
powers anywhere in the State in cooperation with and after contact with the local law 
enforcement officials. 


5. To (a) be a central repository and custodian of criminal statistics for the State, 


(b) procure and file for record photographs, plates, outline pictures, measurements, 
descriptions of all persons who have been arrested on a of violation of a penal 
statute of this State, (c) procure and file for record such information as is necessary 


and helpful to plan of ame preneiin, law enforcement and criminal 
ustice, i premio onl for record copies of fingerprints, as may be required 
law, of all persons arrested on of violating any penal statute of the State, 


(e) establish general and field crime | tories, (f) register and file for record such 
information as may be required by law for the issuance of firearm owner’s identifica- 
tion cards, (h) employ polygraph operators, laboratory technicians and other specially 
qualified persons to in the identification of criminal activity, and (i) undertake 
such ocher identification, information, laboratory, statistical or registration activities 
as may be required by law. 

Pho ~ yy other records of identification so taken shall, upon the 
acquittal of a person c with the crime or upon his being released without being 
convicted, be returned to him, except that nothing herein shall prevent the Depart- 
ment of Law Enforcement from maintaining all records of any person who is 
admitted to probation upon terms and conditions and who fulfills those terms and 
conditions pursuant to Section 410 of the “Illinois Controlled Substances Act”, 
enacted by the 77th General Assembly; 4 

6. To (a) acquire and operate one or more radio broadcasting stations in the State 
to be used for police purposes, (b) operate a statewide communications network to 
gather and disseminate information for law enforcement agencies, (c) operate an 
electronic data processing and computer center for the storage and retrieval of data 
pertaining to criminal activity, (d) undertake such other communication activities as 
may be required by law. 


7. To provide, as may be required by law, assistance to local law enforcement 
agencies through (a) training, management and consultant services for local law 
enforcement agencies, and (b) the pursuit of research and the publication of studies 
pertaining to local law enforcement activities. 

8. To exercise the rights, powers and duties which have been vested in the 

t of Law Enforcement and Director of the Department of Law Enforce- 
ment by “An Act in relation to contro! and regulation of controlled substances, and to 
make an appropriation therefor”, approved July 5, 1957; 5 

9. To exercise the rights, powers and duties which have been vested in the 
Department of Public Safety by “An Act in relation to the regulation of traffic”, 
approved July 9, 1935, as amended; & 

10. To exercise the rights, powers and duties which have been vested in the 
Department of Public Safety by “An Act relating to the acquisition, possession and 
transfer of firearms and firearm ammunition, to provide a penalty for the violation 
thereof, and to make an appropriation in connection therewith”, approved August 3, 
1967; 7 

11. To enforce and administer such other laws in relation to law enforcement as 
may be vested in the Department; 

12 To transfer jurisdiction of any realty title to which is held by the State of 
Illinois under the control of the Department to any other Department of the State 
Government or to the State Employees Housing Commission, or to acquire or accept 
Federal land, when such transfer, acquisition or acceptance is advantageous to the 
State and is approved in writing by the Governor; 

18. With the written approval of the Governor, to enter into agreements with 
other departments created by this Act, for the furlough of inmates of the penitentia- 
ry to such other departments for their use in research programs being conducted by 
them. 
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For the purpose of participating in such research projects. the Department may 
extend the limits of any inmate's place of confinement, when there is reasonable 
cause to believe that the inmate will honor his or her trust by authorizing the inmate, 
under prescribed cond cions, to leave the confines of the place unaccompanied by a 
custodial agent of thy Department. The Department shall make rules governing the 
transfer of the inmate to the I other department having the approved 
research project, and the return of such inmate to the unextended confines of the 
penitentiary. Such transfer shall be made only with the consent of the inmate. 


The willful failure of a prisoner to remain within the extended limits of his or her 
confinement or to return within the time or manner prescribed to the place of 
confinement designated by the Department in granting such extension shall be 
deemed an escape from custody of the t and punishable as provided in 
Section 17 of “An Act in relation to the Illinois State Penitentiary”, approved June 
30, 1933, as now or hereafter amended.® 


14. To provide investigative services, with all of the powers possessed by police- 
oy ? ey) and sheriffs, in and around all race tracks subject to the Horse Racing 
ct of 1975. 


15. To expend such sums as the Director deems necessary from Contractual 
Services appropriations for the Division of Criminal Investigetion for the purchase 2 
evidence and for the employment of persons to obtain evidence. Such sums shall be 
+ to agents authorized by the Director to expend funds, on vouchers signed by 
the Director. 


16. To conduct arson investigations. 


17. To develop a separate statewide statistical police contact record keeping 
system for the study of juvenile delinquency. The records of this police contact 
system shall be limited to statistical information. No individually identifiable infor- 
mation shall be maintained in the police contact statistical record system. 


To develop a separate statewide central adjudicatory and dispositional records 
system for persons under 19 ycars of age who have been adjudicated delinquent 
minors and to make information available to local registered participating police 
youth officers so that police youth officers will be able to obtain rapid access to the 
juvenile’s background from other jnrisdictions to the end that the police youth 
officers can make appropriate dispositions which will best serve the interest of the 
child and the community. Information maintained in the adjudicatory and disposi- 
tional record system shall be limited to the incidents or offenses for which the minor 
was adjudicated delinquent by a court, and a copy of the court’s dispositional order. 
All individually identifiable records in the adjudicator; snd dispositional records 
system shall be destroyed when the person reaches 19 years of age. 


To develop rules which guarantee the confidentiality of such individually identifia- 
ble adjudicatory and digpositional records « cept when used for the following: 


1. by authorized juvenile court personnel or the state’s attorney in connection with 
proceedings under the Juvenile Court Act; ! or 


2. inquiries from registered police youth officers. 


To develop administrative rules and administrative hearing procedures which allow 
a minor, his attorney, his parents or guardian access to individually identifiable 
adjudicatory and dispositional records for the purpose of determining or challenging 
the accuracy of the records. Final administrative decisions shall be subject to the 
provisions of the Administrative Review Act.!! 


For the purposes of this Act “police youth officer” means a member of a duly 
organized State, county or municipal police force who is assigned by his Superintend- 
ent, Sheriff or chief of police, as the case may be, to specialize in youth problems. 
Amended by P.A. 76-428, § 1, eff. Jan. 1, 1970; P.A. 76-525, § 1, eff. Jan. 1, 1970; P.A. 76-1002, 
§ 1, eff. Aug. 26, 1969; P.A. 76-2286, § 1, eff. July 1, 1970; P.A. 77-571, § 1, eff. July 31, 1971; 
P.A. 77-769, § 1, eff. Aug. 16, 1971; P.A. 77-2022, § 1, eff. July 11, 1972; P.A. 78-255, § 61, eff. 
Oct. 1, 1973; P.A. 80-56, § 9, eff. July 1, 1977; P.A. 80-147, § 9, eff. July 21, 1977; P.A. 80-1300, 
§ 1, eff. Aug. 2, 1978; P.A. 80-1305, § 3, eff. Jan. 1, 1979; P.A. 80-1364, § 61, eff. Aug. 13, 1978; 
P.A. 80-1494, § 11, eff. Jan. 8, 1979. 


‘Chapter 121, 1 307.1 et seq. 

2 Chapter 121, 1 307.21 et seq. 

3 Chapter 38, 1 206-1 et seq. 
‘Chapter 564, 7 1410. 

> Chapter 23, 1 3501 et »eq. 

® Chapter 95's, 1 98 et seq. (repealed). 
’ Chapter 38, 1 83-1 et seq. 

® Chapter 108, 11 105 to 122 (repealed). 
* Chapter 8, 1 37-1 et seq. 

0 Chapter 37, 1 701-1 et seq. 

'| Chapter 110, 1 264 et seq. 
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P.A. 76-2286 consolidated the changes made 
by the multiple 1969 amendments. 

P.A. 77-571 changed the citation from “An 
Act in relation to State highway police and to 
ren an Act herein named” to “An Act in 
relation to the State police” in subd. 2. 

P.A. 77-769 delei»d “traffic-in, giving away” 
and “furnishing” and added “dispensing deliv- 
ering, distributing” from list of types of laws 
in subd. &b) and substituted “controlled sub- 
stances and cannabis” for “narcotic drugs in 
subd. (0); ous tate = + the second 
para of subd. 6; substituted “Depart- 
Seat ef Law Enforcement and the Director of 
the Department of Law Enforcement” for “Di- 
vision of Narcotic Control and the Superin- 
tendent of Narcotic Control” in subd. 9; and 
substituted “controlled substances” for “nar- 
cotic and dangerous drugs” in the title of the 
act cited in subd. 9. 

P.A. 77-769, approved Aug. 16, 1971, provid- 
ed in section 2: 
want amendatory Act takes effeci Juiy 1, 

P.A. 77-2022, which incorporated the amend- 
ments made by P.A. 77-571 and P.A. 77-769, 
added sulxl. 16. 

P.A. 80-1300, approved Aug. 2, 1978, provid- 
ed in section 2: 

“This Act takes effect July 1, 1978 or upon 
becoming a law, whichever is later.” 


Section 2 of P.A. 77-2022 provid: 

“This amendatory Act of 1972 takes effect 
July 1, or upon its becoming a law which- 
ever is later.” 

An amendment of this section by P.A. 77- 
2829, § 62, was excised from that Act under 
the terms of section 67, thereof. See note 
under ch. 23, 11 2804 to 2807. 

The 1973 Revisory Act, P.A. 78-255, stated 
in section 61 that in each of the sections enu- 
merated therein, amended by two or more 
Public Acts of the 77th General Assembly, the 
latest Public Act was based on and incorporat- 
ed all prior amendments to that Section made 
by earlier Public Acts of the 77th General 
Assembly. 

For abolition of certain bureaus and continu- 
ation of actions by P.A. 80-56, see notes under 
ch. 8, 19 37-28, 37-34. 

P.A. 80-147 deleted par. 1 relating to the 
exercise of rights, powers and dutics which had 
been vested in Department of Public Safety as 


‘ successor to the State Fire Marshal; redesig- 


nated subscquent paragraphs; in the present 
par. 5, inserted “(i)” and deleted former (i) 
which provided for keeping record of fires; 
deleted former par. 10 relating to exercise of 
rights, powers and dutics vested in Depart- 
ment of Public Safety by the Boiler Safety 
Act; substituted “Horse Racing Act of 1976" 
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1. State Regulatory Authority 10-1-2,5-1 xX 
2.‘ Privacy and Security Council 
3. Dissemination Regulations 
Conviction Information N 
3.10 Authorizes to Criminal Justice Agencies | !0-1-1-13 x A 
3.11 Authorizes to Govt. Non-Criminal 
: Justice Agencies 5-14-1-3 Xx 
3.12 Authorizes to Private Sector 5-14-1-3 X 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies _ 
3.15. Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 10-1-1-13 Xx 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 5-14-1-3 x 
3.22. Authorizes to Private Sector 5-14-1-3 x 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 10-.-1-13 s 
3.3] Authorizes to Govt. Non-Criminal | : x 
Justice Agencies | J-18- 
3.32 Authorizes to Private Sector 5 x 
1 ) 
3.33 ~=Prohibits to Criminal Justice Agencies 
- - ~ 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector | 
4. Inspection | 
4.1 Right to Inspect Only | 
4.2 Right to Inspect and Take Notes | | 
nal _) 
| ~ r x | j 
4.3 Right to Inspect and Obtain Copy | 4-1-6-3 
> 7 + aa — 
| | 
5. Right to Challenge 4-1-6-5 X | 
——— a 
| 
6. Judicial Review of Chailenged Information | 
2 
| | 
7. Purging Non-Conviction Information | 35-4 -8-| ‘| 
8. Purging Conviction Information | 


Category 


um 
t 
t 


1978 
1979 
1981 


Citation 


9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
ll. Removal of Disqualifications | 
1 
12. Right to State Non-Existence of Record | 
13. Research Access 
T 
14. Accuracy and Completeness | 
14.1 Disposition Reporting Requirements ot . : 
10-1-1- 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 4-1-6-2 | X 
Requirements 4-1-6-5 | Xx 
15. Dedication 
} 
16. Civil Remedies | 
5-2-4-7 Xx 
17. Criminal Penalties 35-4-8-4 |X 
4-|-6-] x 
18. Public Records 5-14-1-2 X | 
, | 
19. Separation of Files 5-2-4-2 xX 
+ 
5-2-4-3 X | 
20. Regulation of Intelligence Collection 5-2-4-4 X | 
21. Regulation of Intelligence Dissemination j 5-2-4-6 Xx 
+ 
22. Security | 
i , 
22.1 Physical (Building) Security | 4-1-6-2 xX 
- 
22.2 Administrative Securit) 
22.3 Computer Security | 
23. Transaction Logs 4+-1-6-2 x 
24. Training Employees ¥-1-6-2 X 
7 K | 
25.  Lusting of Information Systems —— 
26. FOIA (Including CIN) lial ‘ 
27 FOIA (Exciuding CJI) 
6-1-1-1 : 
28. Central State Repository 2. 5- X 
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Category Citation 
———— — SS -> 
State Regulatory Authority 692.10 x 
Privacy and Security Council 692.19 x 
Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 692.2 Xx 
3.11 Authorizes to Govt. Non-Criminal x 
Justice Agencies 692.2 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 692.2 X 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 692.2 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 692.2 x 
3.22 Authorizes to Private Sector 
3.23. += Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 692.2 xX 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 692.2 . 
3.31 Authorizes to Govt. Non-Criminal 92.2 x 
Justice Agencies ors. 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
i i 
3.34 Prohibits to Govt. Non-Criminal | 
Justice Agencies | 
3.35 Prohibits to Private Sector 692.2 X 
| 
Inspection | 
’ 
4.1 Right to Inspect Only 692.5 Xx 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy | 
| by 
Right to Challenge 692.9 | . 
a hasan 
Judicial Review of Challenged Information 692.5 . 
Pp, n ~Convicti , 692.17 | xX 
Purging Non-Conviction Information | 692.16 | Xx 
if | 
Purging Conviction Information | : 
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Category Citation § 
9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
11. Removal of Disqualifications 
| 
12. Right to State Non-Existence of Record 
| 
13. Research Access 692.4 X 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 749.4 Xx 
= — 692.15; 692.21 X 
14.2 Auditing Requirements 
— 692.13 x 
14.3 Other Accuracy/Completeness 692.5 x 
Requirements 692.21 x 
15. Dedication 
68A.5 x 
16. Civil Remedies 692.6 x 
692.5; 68A.6 | X 
xX 
17. Criminal Penalties yoo | Ps 
| 
. : Xx 
18. Public Records stile 
| 
692.8 x 
19. Separation of Files 692.9 | * 
| | 
20. Regulation of Intelligence Collection 692.8 | x 
21. Regulation of Intelligence Dissemination 692.8 |} x 
22. Security | | 
22.1 Physical (Building) Security | 
22.2 Administrative Security | 
692.12 xX 
22.3 Computer Security 692,14 x 
692.3 x 
23. Transaction Logs 692.2 X 
24. Training Employees 692.11 ‘ 
25. Listing of Information Systems 
26. FOIA (Including C31) 
27. FOIA (Excluding CJ) 692.18 | . 
28. -entral State Repository ati : 
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lowa Code Annotated (West) 


CHAPTER 692 


CRIMINAL HISTORY AND INTELLIGENCE DATA 


692.1 DEFINITIONS OF WORDS AND PHRASES 

692.2 DISSEMINATION OF CRIMINAL HISTORY DATA 
692.3 REDISSEMINATION 

692.4 STATISTICS 

692.5 RIGHT OF NOTICE, ACCESS AND CHALLENGE 
692.6 CIVIL REMEDY 

692.7 CRIMINAL PENALTIES 

692.8 INTELLIGENCE DATA 

692.9 SURVEILLANCE DATA PROHIBITED 

692.10 RULES 

692.11 EDUCATION PROGRAM 

692.12 DATA PROCESSING 

692.13 REVIEW 

692.14 SYSTEMS FOR THE EXCHANGE OF CRIMINAL HISTORY DATA 
692.15 REPORTS TO DEPARTMENT 

692.16 REVIEW AND REMOVAL 

692.17 EXCLUSIONS 

692.18 PUBLIC RECORDS 

692.19 CONFIDENTIAL RECORDS COUNCIL 

692.20 MOTOR VEHICLE OPERATOR'S RECORD EXEMPT 
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692. | DEFINITIONS OF WORDS AND PHRASES. 


AS USED IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES: 
1. "DEPARTMENT" MEANS THE DEPARTMENT OF PUBLIC SAFETY. 


2. “BUREAU" MEANS THE DEPARTMENT OF PUBLIC SAFETY, DIVISION OF 
CRIMINAL INVESTIGATION AND BUREAU OF IDENTIFICATION. 


3. "CRIMINAL HISTORY DATA" MEANS ANY OR ALL OF THE FOLLOWING 
INFORMATION MAINTAINED BY THE DEPARTMENT OR BUREAU IN A 
MANUAL OR AUTOMATED DATA STORAGE SYSTEM AND INDIVIDUALLY 
IDENTIFIED: 

A. ARREST DATA. 

B. CONVICTION DATA. 
C. DISPOSITION DATA. 
D. CORRECTIONAL DATA. 


4, "ARREST DATA" MEANS INFORMATION PERTAINING TQ AN ARREST FOR 
A PUBLIC OFFENSE AND INCLUDES THE CHARGE, DATE, TIME AND 
PLACE. ARREST DATA INCLUDES ARREST WARRANTS FOR ALL PUBLIC 
OFFENSES OUTSTANDING AND NOT SERVED AND INCLUDES THE FILING 
OF CHARGES, 8Y PRELIMINARY INFORMATION WHEN FILED BY A PEACE 
OFFICER OR LAW ENFORCEMENT OFFICER OR INDICTMENT, THe CaTe 
AND PLACE OF ALLEGED COMMISSION AND COUNTY OF JURISDICTION. 


PERSON WAS CON- 


5. "CONVICTION DATA" MEANS INFORMATION THAT A 
VICTED OF OR ENTERED A PLEA OF GUILTY TO A PUBLIC OFFENSE 
AND INCLUDES THE DATE AND LOCATION OF COMMISSION AND PLACE 


ANDO COURT OF CON’ ICTION. 
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"DISPOSITION DATA" MEANS INFORMATION PERTAINING TO A 
RECORDED COURT PROCEEDING SUBSEQUENT AND INCIDENTAL TO 
A PUBLIC OFFENSE ARREST AND INCLUDES DISMISSAL OF THE 
CHARGE, SUSPENSIO’. OR DEFERRAL OF SENTENCE. 


"CORRECTIONAL DATA" MEANS INFORMATION PERTAINING TO THE 
STATUS, LOCATION AND ACTIVITIES OF PERSONS UNDER THE 
SUPERVISION OF THE COUNTY SHERIFF, THE DIVISION OF 
CORRECTIONS OF THE DEPARTMENT OF SOCIAL SERVICES, BOARD 

OF PAROLE OR ANY OTHER STATE OR LOCAL AGENCY PERFORMING 

THE SAME OR SIMILAR FUNCTION, BUT DOES NOT INCLUDE INVESTI- 
GATIVE, SOCIOLOGICAL, PSYCHOLOGICAL, ECONOMIC OR OTHER SUB- 
JECTIVE INFORMATION MAINTAINED BY THE DIVISION OF CORRECT- 
IONS OF THE DEPARTMENT OF SOCIAL SERVICES OR BOARD OF PAROLE. 


"PUBLIC OFFENSE" AS USED IN SUBSECTIONS 4, 5 AND 6 DOES NOT 
INCLUDE NONINDICTABLE OFFENSES UNDER EITHER CHAPTER 321 
OR LOCAL TRAFFIC ORDINANCES. 


"INDIVIDUALLY IDENTIFIED" MEANS CRIMINAL HISTORY DATA WHICH 
RELATES TO A SPECIFIC PERSON BY ONE OR MORE OF THE FOLLOW- 
ING MEANS OF IDENTIFICATION: 


A. NAME AND ALIAS, IF ANY. 

B. SOCIAL SECURITY NUMBER. 

C. FINGERPRINTS. 

D0. OTHER INDEX CRCSS-ktrERENCED TO PARAGRAPHS "A", "3", 
OR "C". 


E. OTHER INDIVIDUALLY IDENTIFYING CHARACTERISTICS. 
"CRIMI \L JUSTICE AGENCY" MEANS ANY AGENCY OR DEPARTMENT 


OF ANY LEVEL OF GOVERNMENT WHICH PERFORMS AS ITS PRINCIPAL 
FUNCTION THE APPREHENSION, PROSECUTION, ADJUDICATION, IN- 
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11, "INTELLIGENCE DATA" MEANS INFORMATION COLLECTED WHERE 
THERE ARE REASONABLE GROUNDS TO SUSPECT INVOLVEMENT OR 
PARTICIPATION IN CRIMINAL ACTIVITY BY ANY PERSON. 


12. “SURVEILLANCE DATA" MEANS INFORMATION ON INDIVIDUALS, 
PERTAINING TO PARTICIPATION IN ORGANIZATIONS, GROUPS, 
MEETINGS OR ASSEMBLIES, WHERE THERE ARE NO REASONABLE 
GROUNDS TO SUSPECT INVOLVEMENT OR PARTICIPATION IN 
CRIMINAL ACTIVITY BY ANY FERSON. 


692.2 DISSEMINATION OF CRIMINAL HISTORY DATA. 


THE DEPARTMENT AND BUREAU MAY PROVIDE COPIES OR COMMUNICATE IN- 
FORMATION FROM CRIMINAL HISTORY DATA ONLY TO CRIMINAL JUSTICE AGENCIES, 
OR SUCH OTHER PUBLIC AGENCIES AS ARE AUTHORIZED BY THE CONFIDENTIAL &E- 
CORDS COUNCIL. THE BUREAU SHALL MAINTAIN A LIST SHOWING THE INDIYIOUAL 
OR AGENCY TO WHOM THE DATA IS DISSEMINATED AND THE DATE OF DISSEMINATION. 


AUTHORIZED AGENCIES AND CRIMINAL JUSTICE AGENCIES SHALL REQUEST 
AND MAY RECEIVE CRIMINAL HISTORY DATA ONLY WHEN: 


1. THE OATA IS FOR OFFICIAL PURPOSES IN CONNECTION WITH 
PRESCRIBED DUTIES, AND 


2. THE REQUEST FOR DATA IS BASED UPON NAME, FINGERPRINTS, 
OR OTHER INDIVIDUAL IDENTIFYING CHARACTERISTICS. 
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OTHER RELEVANT INFORMATION INCILUDING BUT NOT LIMITED TO, THE OFFENSE 
AND THE DATE AND PLACE OF ALLEGED COMMISSION, INDIVIDUALLY IDENTIFY- 
ING CHARACTERISTICS OF THE PERSON TO BE ARRESTED, AND THE COURT OR 
JURISDICTION ISSUING THE WARRANT. 


692.3 REDISSEMINATION, 


A PEACE OFFICER, CRIMINAL JUSTICE AGENCY, OR STATE OR FEDERAL 
REGULATORY AGENCY SHALL NOT REDISSEMINATE CRIMINAL HISTORY DATA, 
WITHIN OR WITHOUT THE AGENCY, RECEIVED FROM THE DEPARTMENT OR SUREAU, 
UNLESS: 


1. THE DATA IS FOR OFFICIAL PURPOSES IN CONNECTION WITH 
PRESCRIBED DUTIES OF A CRIMINAL JUSTICE AGENCY, AND 


2. THE AGENCY MAINTAINS A LIST OF THE PERSONS RECEIVING 
THE DATA AND THE DATE AND PURPOSE OF THE DISSEMINATION, 
AND 


3. THE REQUEST FOR DATA IS BASED UPON NAME, FINGERPRINT 
OR OTHER INDIVIDUAL IDENTIFICATION CHARACTERISTICS. 


A PEACE OFFICER, CRIMINAL CUSTICE AGENCY, OR STATE OR FEDERAL 2E- 
GULATORY AGENCY SHALL NOT REDISSEMINATE INTELLIGENCE OATA, WITHIN OR 
NITHOUT THE AGENCY, RECEIVED FROM THE DEPARTMENT OR BUREAU OR FROM ANY 
OTHER SOURCE, EXCEPT AS PROVIDED IN SUBSECTIONS | AND 2. 


IOWA 


692.4 STATISTIES. 


THE DEPARTMENT, BUREAU, UR A CRIMINAL JUSTICE AGENCY MAY 
COMPILE AND OISSEMINATE CRIMINAL HISTORY DATA IN THE FORM OF 
STATISTICAL REPORTS DERIVED FROM SUCH INFORMATION OR AS THE 
BASIS OF FURTHER STUDY PROVIDED INDIVIDUAL IDENTITIES ARE NOT 
ASCERTAINABLE. 


THE BUREAU MAY WITH THE APPROVAL OF THE COMMISSIONER OF 
PUBLIC SAFETY DISSEMINATE CRIMINAL HISTORY DATA TO PERSONS 
CONDUCTING BONA FIDE RESEARCH, PROVIDED THE DATA IS NOT IN- 
DIVIDUALLY IDENTIFIED. 


692.5 RIGHT OF NOTICE, ACCESS AND CHALLENGE. 


ANY PERSON OR HIS ATTORNEY WITH WRITTEN AUTHORIZATION AND 
FINGERPRINT IDENTIFICATION SHALL HAVE THE RIGHT TO EXAMINE 
CRIMINAL HISTORY DATA FILED WITH THE BUREAU THAT REFERS TO THE 
PERSON. THE BUREAU MAY PRESCRIBE REASONABLE HOURS AND PLACES 
OF EXAMINATION. 


ANY PERSON WHO FILES WITH THE BUREAU A WRITTEN STATEMENT TO 
THE EFFECT THAT A STATEMENT CONTAINED IN THE CRIMINAL HISTORY 
DATA THAT REFERS TO HIM IS NOAFACTUAL, OR INFORMATION NOT AUTHORIZED 
BY LAW TO BE KEPT, AND REQUESTS A CORRECTION OR ELIMINATION OF THAT 
INFORMATION THAT REFERS TO HIM SHALL BE NOTIFIED WITHIN TWENTY CAYS 
BY THE BUREAU, IN WRITING, OF THE BUREAU'S DECISION OR ORDER REGARD- 


ING THE CORRECTION OR ELIMINATION. JUDICIAL REVIEW OF THE ACTIONS OF 
THE BUREAU TiAY BE SCUGHT IN ACCORDANCE WITH THE TERMS OF THE [OWA 
ADMINISTRATIVE PROCEDURE ACT. IMMEDIATELY UPON THE FILING CF THE 
PETITION FOR JUDICIAL REVIEW THE CCURT SHALL ORDER THE 8UREAU 70 FILE 
WITH THE COURT A CERTIFIED COPY OF THE CRIMINAL HISTORY DATA AND IN 
NQ OTHER SITUATION SHALL THE BUREAU FURNISH AN [INDIVIDUAL UR ATS 
ATTORNEY WITH A CERTIFIED COPY, EXCEPT AS PROVIDED BY THIS CAAPTES. 
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UPON THE REQUEST OF THE PiTITIONER, THE RECORD ANO EVIDENCE IN 
A JUDICIAL REVIEW PROCEEDING SHALL BE CLOSED TO ALL BUT THE COURT 
AND ITS OFFICERS, AND ACCESS THERETO SHALL BE REFUSED UNLESS OTHER- 
WISE ORDERED BY THE COURT. THE CLERK SHALL MAINTAIN A SEPARATE 
DOCKET FOR SUCH ACTIONS. NO PERSON, OTHER THAN THE PETITIONER SHALL 
PERMIT A COPY OF ANY OF THE TESTIMONY OR PLEADINGS OR THE SUBSTANCE 
THEREOF TO BE MADE AVAILABLE TO ANY PERSON OTHER THAN A PARTY TO THE 
ACTION OR HIS ATTORNEY. VIOLATION OF THE PROVISIONS OF THIS SECTION 
SHALL BE A PUBLIC OFFENSE, PUNISHABLE '/NDER SECTION Jsc.7. 


WHENEVER THE BUREAU CORRECTS OR ELIMINATES DATA AS REQUESTED OR 
AS ORDERED BY THE COURT, THE BUREAU SHALL ADVISE ALL AGENCIES OR 
INDIVIDUALS WHO HAVE RECEIVED THE INCORRECT INFORMATION TO CORRECT 
THEIR FILES. UPON APPLICATION TO THE DISTRICT COURT AND SERVICE OF 
NOTICE ON THE COMMISSIONER OF PUBLIC SAFETY, ANY INDIVIDUAL MAY RE- 
QUEST AND OBTAIN A LIST OF ALL PERSONS AND AGENCIES WHO RECEIVED 
CRIMINAL HISTORY DATA REFERRING TO HIM, UNLESS GOOD CAUSE BE SHOWN 
WHY THE INDIVIDUAL SHOULD NOT RECEIVE SAID LIST. 


692.6 CIVIL REMEDY. 


ANY PERSON MAY INSTITUTE A CIVIL ACTION FOR DAMAGES UNDER CHAPTER 
25A or 613A OR TO RESTRAIN THE DISSEMINATION OF KIS CRIMINAL HISTORY 
DATA OR INTELLIGENCE DATA IN VIOLATION OF THIS CHAPTER, AND ANY PERSON, 
AGENCY OR GOVERNMENTAL BODY PROVEN TO HAVE DISSEMINATED OR TQ HAVE 8E- 
QUESTED AND RECEIVED CRIMINAL HISTORY DATA OR INTELLIGENCE DATA IN 
VIOLATION OF THIS CHAPTER SHALL BE LIABLE FOR ACTUAL DAMAGES AND 
EXEMPLARY DAMAGES FOR EACH VIOLATION AND SHALL 8E LIABLE FOR COURT 
COSTS, EXPENSES AND REASONABLE ATTORNEYS' FEES INCURRED 8Y THE PARTY 
BRINGING THE ACTION. IN NO CASE SHALL THE AWARD FOR DAMAGES 8& LESS 
THAN QNE HUNDRED DOLLARS. 
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692.7 CRIMINAL PENALTIES. 


1. ANY PERSON WHO WILLFULLY REQUESTS, OBTAINS, OR SEEKS TO 
OBTAIN CRIMINAL HISTORY DATA UNDER FALSE PRETENSES, OR WHO WILL- 
FULLY COMMUNICATES OR SEEKS TO COMMUNICATE CRIMINAL HISTORY DATA TO 
ANY AGENCY OR PERSON EXCEPT IN ACCORDANCE WITH THIS CHAPTER, OR ANY 
PERSON CONNECTED WITH ANY RESEARCH PROGRAM AUTHORIZED PURSUANT TO THIS 
CHAPTER WHO WILLFULLY FALSIFIES CRIMINAL HISTORY DATA OR ANY RECORDS 
RELATING THERETO, SHALL, UPON CONVICTION, FOR EACH SUCH OFFENSE BE 
GUILTY OF AN AGGRAVATED MISDEMEANOR. ANY PERSON WHO KNOWINGLY, BUT 
WITHOUT CRIMINAL PURPOSES, COMMUNICATES OR SEEKS TO COMMUNICATE 
CRIMINAL HISTORY DATA EXCEPT IN ACCORDANCE WITH THIS CHAPTER SHALL 
BE GUILTY OF A SIMPLE MISDEMEANOR. 


2. ANY PERSON WHO WILLFULLY REQUESTS, OBTAINS, OR SEEKS TO 
OBTAIN INTELLIGENCE DATA UNDER. FALSE PRETENSES, OR WHO WILLFULLY 
COMMUNICATES OR SEEKS TO COMMUNICATE INTELLIGENCE DATA TO ANY AGENCY 
OR PERSON EXCEPT IN ACCORDANCE WITH THIS CHAPTER, SHALL FOR EACH SUCH 
OFFENSE BE GUILTY OF A CLASS "D" FELONY. ANY PERSON WHO KNOWINGLY, 
BUT WITHOUT CRIMINAL PURPOSES, COMMUNICATES QR SEEKS TO COMMUNICATE 
INTELLIGENCE DATA EXCEPT IN ACCORDANCE WITH THIS CHAPTER SHALL FOR 
EACH SUCH OFFENSE BE GUILTY OF A SERIOUS MISDEMEANOR. 


3. IF A PERSON CONVICTED UNDER THIS SECTION IS A PEACE OFFICER, 
THE CONVICTION 3. LL BE GROUNDS FOR DISCHARGE OR SUSPENSION FROM DUTY 
WITHOUT PAY AND IF THE PERSON CONVICTED IS A PUBLIC OFFICIAL OR 
PUBLIC EMPLOYEE, THE CONVICTION SHALL BE GROUNDS FOR REMOVAL FROM 
OFFICE. 


4. ANY REASONABLE GROUNDS FOR BELIEF THAT A PUBLIC EMPLOYEE 
HAS VIOLATED ANY PROVISION OF THIS CHAPTER SHALL BE GROUNDS FOR 
IMMEDIATE REMOVAL FROM ALL ACCESS TO CRIMINAL AISTORY DATA ANO 
INTELLIGENCE DATA. 
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692.8 INTELLIGENCE DATA. 


INTELLIGENCE DATA CONTAINED IN THE FILES OF THE DEPARTMENT OF 
PUBLIC SAFETY OR A CRIMINAL JUSTICE AGENCY SHALL NOT BE PLACED WITHIN 
A COMPUTER DATA STORAGE SYSTEM. 


INTELLIGENCE DATA IN THE FILES OF THE DEPARTMENT MAY BE DISSEM- 
INATED ONLY TO A PEACE OFFICER, CRIMINAL JUSTICE AGENCY, OR STATE OR 
FEDERAL REGULATORY AGENCY, AND ONLY IF THE DEPARTMENT IS SATISFIED 
THAT THE NEED TO KNOW AND THE INTENDED USE ARE REASONABLE. WHENEVER 
INTELLIGENCE DATA RELATING TO A DEFENDANT FOR THE PURPOSE OF SENTENC- 
ING HAS BEEN PROVIDED A COURT, THE COURT SHALL INFORM THE DEFENDANT 
OR HIS ATTORNEY THAT IT IS IN POSSESSION OF SUCH DATA AND SHALL, UPON 
REQUEST OF THE DEFENDANT OR HIS ATTORNEY, PERMIT EXAMINATION OF SUCH 
DATA. 


IF THE DEFENDANT DISPUTES THE ACCURACY OF THE INTELLIGENCE DATA, 
HE SHALL DO SO BY FILING AN AFFIDAVIT STATING THE SUBSTANCE OF THE 
DISPUTED DATA AND WHEREIN IT IS INACCURATE. IF THE COURT FINOS 
REASONABLE DOUBT AS TO THE ACCURACY OF SUCH INFORMATION, IT MAY RE- 
QUIRE A HEARING AND THE EXAMINATION OF WITNESSES RELATING THERETO ON 
OR BEFORE THE TIME SET FOR SENTENCING. 


692.9 SURVEILLANCE DATA PROHIBITED. 


NO SURVEILLANCE DATA SHALL BE PLACED IN FILES OR MANUAL QR 
AUTOMATED DATA STORAGE SYSTEMS BY THE DEPARTMENT OR BUREAU OR BY ANY 
PEACE OFFICER OR CRIMINAL JUSTICE AGENCY. YIOLATION OF THE PROVISIONS 
OF THIS SECTION SHALL BE A PUBLIC OFFENSE PUNISHABLE UNDER SECTION 
692.7. 
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692.10 RULES. 


THE DEPARTMENT SHALL ADOPT RULES DESIGNED TO ASSURE THE 
SECURITY AND CONFIDENTIALITY OF ALL CRIMINAL HISTORY DATA AND 
INTELLIGENCE DATA SYSTEMS. 


692.11 EDUCATION PROGRAM. 


THE DEPARTMENT SHALL REQUIRE AN EDUCATIONAL PROGRAM FOR ITS 
EMPLOYEES AND THE EMPLOYEES OF CRIMINAL JUSTICE AGENCIES ON THE 
PROPER USE AND CONTROL OF CRIMINAL HISTORY DATA AND INTELLIGENCE 
DATA. 


692.12 DATA PROCESSING. 


NOTHING IN THIS CHAPTER SHALL PRECLUDE THE USE OF THE EQUIP- 
MENT AND HARDWARE OF THE DATA PROCESSING SERVICE CENTER FOR THE 
STORAGE AND RETRIEVAL OF CRIMINAL HISTORY DATA. FILES SHALL 8E 


STORED ON THE COMPUTER IN SUCH A MANNER AS THE FILES CANNOT BE 
MODIFIED, DESTROYED, ACC —_ CHANGED OR OVERLAID IN ANY FASHION 


BY NONCRIMINAL JUSTICE AGENCY TERMINALS OR PERSONNEL. THAT PORTION 
OF ANY COMPUTER, ELECTRONIC SWITCH OR MANUAL TERMINAL HAVING ACCESS 
TO CRIMINAL HISTORY DATA STORED IN THE STATE COMPUTER MUST BE UNDER 
THE MANAGEMENT CONTROL OF A CRIMINAL JUSTICE AGENCY. 
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692.13 REVIEW. 


THE DEPARTMENT SHALL INITIATE PERIODIC REVIEW PROCEDURES DE- 
SIGNED TO DETERMINE COMPLIANCE WITH THE PROVISIONS OF THIS CHAPTER 
WITHIN THE DEPARTMENT AND BY CRIMINAL JUSTICE AGENCIES AND TQ 
DETERMINE THAT DATA FURNISHED TO THEM IS FACTUAL AND ACCURATE. 


692.14 SYSTEMS FOR THE EXU'ANGE OF CRIMINAL HISTORY DATA. 


THE DEPARTMENT SHALL REGULATE THE PARTICIPATION BY ALL STATE 
AND LOCAL AGENCIES IN ANY SYSTEM FOR THE EXCHANGE OF CRIMINAL HISTORY 
DATA, AND SHALL BE RESPONSIBLE FOR ASSURING THE CONSISTENCY OF SUCH 
PARTICIPATION WITH THE TERMS AND PURPOSES OF THIS CHAPTER. 


DIRECT ACCESS TQ SUCH SYSTEMS SHALL BE LIMITED TQ SUCH CRIMINAL 
JUSTICE AGENCIES AS ARE EXPRESSLY DESIGNATED FOR THAT PURPOSE BY THE 
DEPARTMENT. THE DEPARTMENT SHALL, WITH RESPECT TO TELECOMMUNICATIONS 
TERMINALS EMPLOYED IN THE DISSEMINATION OF CRIMINAL HISTORY DATA, 
INSURE THAT SECURITY IS PROVIDED OVER AN ENTIRE TERMINAL-OR THAT 
PORTION ACTUALLY AUTHORIZED ACCESS 70 CRIMINAL HISTORY DATA. 


692.15 REPORTS TQ DEPARTMENT. 

WHEN IT COMES TO THE ATTENTION OF A SHERIFF, POLICE DEPARTMENT 
OR OTHER LAW ENFORCEMENT AGENCY THAT A PUBLIC OFFENSE HAS BEEN 
COMMITTED IN ITS JURISDICTION, IT SHALL Be THE OUTY OF TRE LAW 
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ENFORCEMENT AGENCY TO REPORT INFORMATION CONCERNING SUCH CRIMES 

TQ THE BUREAU ON A FORM TO BE FURNISHED BY THE BUREAU NOT MORE THAN 
THIRTY FIVE DAYS FROM THE TIME THE CRIME FIRST COMES TO THE ATTENTION 
OF SUCH LAW ENFORCEMENT AGENCY. THESE REPORTS SHALL BE USED TO 
GENERATE CRIME STATISTICS. THE BUREAU SHALL SUBMIT STATISTICS TO 

THE GOVERNOR, LEGISLATURE AND CRIME COMMISSION ON A QUARTERLY AND 
YEARLY BASIS. 


WHEN A SHERIFF, POLICE DS?ARTMENT OR QTHER LAW ENFORCEMENT 
AGENCY MAKES AN ARREST WHICH [S REPORTED TO THE BUREAU, THE 
ARRESTING LAW ENFORCEMENT AGENCY AND ANY OTHER LAW ENFORCEMENT 
AGENCY WHICH OBTAINS CUSTODY OF THE ARRESTED PERSON SHALL FURNISH 
A DISPOSITION REPORT TO THE BUREAU WHENEVER THE ARRESTED PERSON 
TS TRANSFERRED TO THE CUSTODY OF ANOTHER LAW ENFORCEMENT AGENCY 
OR IS RELEASED WITHOUT HAVING A COMPLAINT OR INFORMATION FILED 
WITH ANY COURT. 


WHENEVER A CRIMINAL COMPLAINT OR INFORMATION IS FILED IN ANY 
COURT, THE CLERK SKALL FURNISH A DISPOSITION REPORT QF SUCH CASE. 


THE DISPOSITION REPORT, WHETHER BY A LAW ENFORCEMENT AGENCY 
OR COURT, SHALL BE SENT TO THE BUREAU WITHIN THIRTY DAYS: AFTER 
9 > 


DISPOSITION ON A FORM PROVIDED 8Y THE SUREAU. 
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WHICH ARE AT LEAST ONE YEAR OLD WITH NO DISPOSITION DATA. ANY 
IOWA ARREST RECORDED WITHIN A COMPUTER DATA STORAGE SYSTEM WHICH 
HAS NO DISPOSITION DATA AFTER FIVE YEARS SHALL BE REMOVED UNLESS 
THERE IS AN OUTSTANDING ARREST WARRANT OR DETAINER ON SUCH CHARGE. 


692.17 EXCLUSIONS. 


CRIMINAL HISTORY DATA IN A COMPUTER DATA STORAGE SYSTEM DOES 
NOT INCLUDE ARREST OR DISPOSITION DATA AFTER THE PERSON HAS BEEN 
ACQUITTED OR THE CHARGES DISMISSED. 


692.18 PUBLIC RECORDS. 


NOTHING IN THIS CHAPTER SHALL PROHIBIT THE PUBLIC FROM EXAMIN- 
ING AND COPYING THE PUBLIC RECORDS OF ANY PUBLIC BODY OR AGENCY AS 
AUTHORIZED BY CHAPTER 638A. 


CRIMINAL HISTORY DATA AND INTELLIGENCE PATA IN THE POSSESSION 
OF THE DEPARTMENT OR BUREAU, OR DISSEMINATED BY THE DEPARTMENT OR 
BUREAU, ARE NOT PUBLIC RECORDS WITHIN THE PROVISIONS OF CHAPTER 
68A. 


692.19 CONFIDENTIAL RECORDS COUNCIL. 


THERE IS HEREBY CREATED A CONFIDENTIAL RECORDS COUNCIL CONSIS7- 
ING OF NINE REGULAR MEMBERS. TWO MEMBERS SHALL BE APPOINTED FROM 


-; 


_ 
ine 
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HOUSE Ur REPRESENTATIVES TO SERVE AS EX OFFICIO NONVOTING MEMBERS BY 
THE SPEAKER OF THE HOUSE, NO MORE THAN ONE OF WHOM SHALL BE FROM THE 
SAME PARTY. TWO MEMBERS SHALL BE APPOINTED FROM THE SENATE TO SERVE 
AS EX QFFIC1O NONVOTING MEMBERS BY THE LIEUTENANT GOVERNOR, NO MORE 
THAN ONE OF WHOM SHALL BE FROM THE SAME PARTY. THE OTHER MEMBERS OF 
THE COUNCIL SHALL BE: A JUDGE OF THE DISTRICT COURT APPOINTED BY 
THE CHIEF JUSTICE OF THE SUPREME COURT, ONE LOCAL LAW ENFORCEMENT 
OFFICIAL, APPOINTED BY THE GOVERNOR: THE COMMISSIONER OF PUBLIC 
SAFETY OR HIS DESIGNEE: AND TWO PRIVATE CITIZENS NOT CONNECTED WITH 
LAW ENFORCEMENT, APPOINTED BY THE GOVERNOR. THE COUNCIL SHALL SELECT 
ITS OWN CHAIRMAN. THE MEMBERS SHALL SERVE AT THE PLEASURE OF THOSE 
BY WHOM THEIR APPOINTMENTS ARE MADE 


THE COUNCIL SHALL MEET AT LEAST ANNUALLY AND AT ANY OTHER TIME UPON 
THE CALL OF THE GOVERNOR, THE CHAIRMAN OF THE COUNCIL, OR ANY THREE 
OF ITS-MEMBERS. EACH NONLEGISLATIVE COUNCIL MEMBER SHALL 3E EN- 


TITLED TO REIMBURSEMENT FOR ACTUAL EXPENSES INCURRED IN THE PERFORM- 
ANCE OF OFFICIAL DUTIES FROM INOS APPROPRIATED TO THE DEPARTMENT OF 
PUBLIC SAFETY. EACH LEGISLATIVE MEMBER SHALL RECEIVE EXPENSES PUR- 

SUANT TO SECTION 2.10 AND SECTION 2.12. 


THE COUNCIL SHALL HAYE TxE FOLLOWING RESPONSIBILITIES AND DUTIES: 
1. SHALL PERIODICALLY MONITOR THE OPERATION OF GOVERNMENTAL 
INFORMATION SYSTEMS WHICH DEAL WITH THE COLLECTION, STORAGE, USE 


AND DISSEMINATION OF CRIMINAL HISTORY OR INTELLIGENCE OATA. 


2. SHALL REVIEW THE IMPLEMENTATION AND EFFECTIVENESS OF 


LEGISLATION AND ADMINISTRATIVE RULES CONCERNING SUCH SYS7TcMS. 
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3. MAY RECOMMEND CHANGES IN SAID RULES AND LEGISLATION TO 
THE LEGISLATURE AND THE APPROPRIATE ADMINISTRATIVE OFFICIALS. 


4, MAY REQUIRE SUCH REPORTS FROM STATE AGENCIES AS MAY 8€ 
NECESSARY TO PERFORM ITS DUTIES. 


5. MAY RECEIVE AND REVIEW COMPLAINTS FROM THE PUBLIC CON- 
CERNING THE OPERATION OF SUCH SYSTEMS. 


6. MAY CONDUCT SUCH INQUIRIES AND INVESTIGATIONS AS IT FINDS 
APPROPRIATE TO ACHIEVE THE PURPOSES OF THIS CHAPTER. EACH CRIMINAL 
JUSTICE AGENCY IN THIS STATE AND EACH STATE AND LOCAL AGENCY OTHERWISE 
AUTHORIZED ACCESS TO CRIMINAL HISTORY DATA IS AUTHORIZED AND DIRECTED 
TO FURNISH TO THE COUNCIL, UPON ITS REQUEST, SUCH STATISTICAL 
DATA, REPORTS, AND OTHER INFORMATION IN ITS POSSESSION AS THE COUNCIL 
DEEMS NECESSARY TO CARRY OUT [TS FUNCTIONS UNDER THIS CHAPTER. HOW- 
EVER, THE COUNCIL AND ITS MEMBERS, IN SUCH CAPACITY, SHALL NOT HAVE 
ACCESS TO CRIMINAL HISTORY DATA OR INTELLIGENCE DATA UNLESS I7 IS 
DATA FROM WHICH INDIVIDUAL IDENTITIES ARE NOT ASCERTAINABLE OR DATA 
WHICH .HAS BEEN MASKED SO THAT INDIVIDUAL IDENTITIES ARE NOT ASCERTA.- 
ABLE. HOWEVER, THE COUNCIL MAY EXAMINE DATA FROM WHICH THE IDENTITY 
OF AN INDIVIDUAL IS ASCERTAINABLE IF REQUESTED IN WRITING BY THAT 


INDIVIDUAL OR HIS ATTORNEY WITH WRITTEN AUTHORIZATION AND FINGER- 
PRINT IDENTIFICATION. 


7. SHALL ANNUALLY APPROVE RULES ADOPTED IN ACCORDANCE WITH 
SECTION 692.10 AND RULES TO ASSURE THE ACCURACY, COMPLETENESS AND 
PROPER PURGING OF CRIMINAL HISTORY DATA. 


8. SHALL APPROVE ALL AGREEMENTS, ARRANGEMENTS AND SYSTEMS 


FOR THE INTERSTATE TRANSMISSION AND EXCHANGE OF CRIMINAL HISTORY 
DATA. 
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692.20 MOTOR VEHICLE OPERATOR'S RECORD EXEMPT. 


THE PROVISIONS OF SECTIONS 692.2 and 692.3 SHALL NOT APPLY 
TO THE CERTIFYING OF AN INDIVIDUAL'S OPERATING RECORD PURSUANT 


TO SECTION 321A.3. 


692.2) Data to arresting agency 

The clerk of the district court shall forward conviction and disposition data 
to the criminal justice agency making the arrest within thirty days of final 
court disposition of the case. 


Added by Acta 1980 (68 G.A.) ch. 1180, § 2. 
Tithe of Act: ords of viction or forfeitures of 
An Act relat to the determination bonds for either indictable or nonindict- 
of the salaries for the area education able traffic offenses. Conviction and 
ney administrators. Acts 1980 (68 disposition date refe to in thie sec- 
A.) ch, 1180. tion must be forwarded to the arresting 
ney only if the traffic violation is an 


1, In general age 
indictable offense. Op.Atty.Gen. (Lar- 
Magistrates and clerks of court are een) October $0, 1980, DAY 


required under § 321.491 to forward to 
the Department of Transportation rec- 
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Chapter 68A 
EXAMINATION OF PUBLIC RECORDS 


Sec. 

68A.1 Public records defined. 

68A.2 Citizen's right to examine. 

68A.3 Supervision. 

68A.4 Hours when available. 

68A.5 Enforcement of rights. 

68A.6 Penalty. 

68A.7 Confidential records. 

68A.8 Injunction to restrain examination. 
68A.9 Denial of federal funds. 


Provisions constituting chapter 68A, Examination of Pub- 
lic Records, consisting of sections 68A.1 to 68A.9, were en- 
acted by Acts 1967 (62 G.A.) ch. 106, effective August 9, 
1967. 


Cross References 


Archives, defined, see § 303.9. 

Certified copy of record, instrument, as evidence, see § 622.37. 

Copies of records on demand, see § 662.46. 

Delivery of records to Iowa state department and archives, see § 303.10 
Department of banking, applicability of § 68A.1 et seq., see § 524.215. 
Entries in public offices, as evidence, see §§ 622.43, 622.44. 

Official reports and documents, see § 17.1 et seq. 
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68A.1 Public records defined 


Wherever used in this chapter, “public records” includes all records 
and documents of or belonging to this state or any county, city, town, 
township, school corporation, political subdivision, or tax-supported 
district in this state, or any branch, department, board, bureau, com- 


mission, council, or committee of any of the foregoing. 
Acts 1967 (62 G.A.) ch. 106, § 1, eff. Aug. 9, 1967. 


Historical Note 


Title of Act: 


An Act to protect the right of citizens 
to examine public records and make cop- 
les thereof, Acts 1067 (62 G.A.) ch, 106, 


Library References 


Administrative Taw and Procedure 
@ 127. 
Records G14. 


C.J.8. Public Administrative Bodies 
and Procedure 4 22. 
C.J.8. Records § 35 et seq. 


Notes of Decisions 


In general | 
Rules and regulations 2 


1, In general 


Worksheets and notes prepared bf bu- 
reau of labor inspectors are not “public 
records", and may be kept confidential. 
Op.Atty.Gen. (Addy), Sept. 26, 1972. 


A sheriff's records with reference to 
unpaid “special” or “reserve” deputies 
are not “public records” within § 68A.1 
et seq. Op.Atty.Gen. (Bennett), Sept. 18, 
1972. 


Composite seores of Iowa basic skill 
tests and Iowa tests of educational de- 
velopment are not excluded from public 
record law, § 68A.1 et seq. Op.Atty.Gen. 
(Kliebenstein), May 15, 1972. 


County attorneys or their representa- 
tives have unimpeded access to records 
of their county board of social welfare 
for discovery or prosecution of frauds in 
welfare programs. Op.Atty.Gen. (Fisch- 
er), March 3, 1972. 


Records of justices of the peace court 
are public and citizens have the right to 
examine the same subject to specific 
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statutory exceptions. Op.Atty.Gen. 
(Carr), July 14, 1970. 


List of bank stockholders furnished 
assessor is a public record which any 
citizen has a right to examine pursuant 
to this chapter, Op.Atty.Gen., 1968, p. 
516. 


Records of investigation conducted 
pursuant to requirement of law by pub- 
lie officers for the benefit of board of 
parole, wherein those furnishing the in- 
formation must exercise judgment, ex- 
press opinions and make conclusions 
should be, as a matter of public policy, 
confidential. Op.Atty.Gen., 1968, p. 491. 


The board of social welfare must con- 
duct open meetings in every instance ex- 
cept where an exemption would allow 
closed meetings. Op.Atty.Gen., 1967, p. 
281, 


2. Rules and regulations 


Certain regulations which were adopt- 
ed by the board of nursing in order to 
comply with the provisions of this sec- 
tion are deemed reasonable and in ac- 
cord with statute. Op.Atty.Gen., 1968, 
p. 729. 
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68A.2 Citizen's right to examine 


Every citizen of Iowa shall have the right to examine all public 
records and to copy such records, and the news media may publish 
such records, unless some other provision of the Code expressly limits 
such right or requires such records to be kept secret or confidential. 
The right to copy records shall include the right to make photographs 
or photographic copies while the records are in the possession of the 
lawful custodian of the records. All rights under this section are in 
addition to the right to obtain certified copies of records under sec- 
tion 622.46. 


Acts 1967 (62 G.A.) ch, 106, § 2, eff. Aug. 9, 1967, 


Law Review Commentaries 


Access to public records, 57 Iowa L. 
Rev, 1163 (1972). 


Library References 


Records G14, C.J.8. Records § 35 et seq. 


68A.3 Supervision 


Such examination and copying shall be done under the supervision of the 
lawful custodian of the records or his authorized deputy. The lawful cus- 
todian may adopt and enforce reasonable rules regarding such work and the 
protection of the records against damage or disorganization, The lawful 
custodian shall provide a suitable place for such work, but if it is imprac- 
tieable to do such work in the dffice of the lawful custodian, the person de- 
siring to examine or copy shall pay any necessary expenses of providing a 
place for such work. All expenses of such work shall be paid by the person 
desiring to cxamine or copy. The lawful custodian may charge a reasonable 
fee for the services of the lawful custodian or his authorized deputy in super- 
vising the records during such work. If copy equipment is available at the 
office of the lawful custodian of any public records, the lawful custodian 
shall provide any person a reasonable number of copies of any public record 
in the custody of the office upon the payment of a fee. The fee for the copy- 
ing service as determined by the lawful custodian shall not exceed the cost 
of providing the service. 

Amended by Acts 1976 (66 G.A.) ch. 1079, § 1. 


1976 Amendment: Inserted ‘If copy to facilitate searches of public records 


the lawful custodian of any public rec- 


nhorst), Oct. 30, 1978. 


equipment is available at the office of bY such corporation. Op.Atty.Gen. 


ords, the lawful custodian shall provide 
any person a reasonable number of 
romeee of any public record in the cus- 
tody of the office upon the payment of 
a fee. The fee for the copying service 
as determined by the lawful custodian 
shall not exceed the cost of providing 
the service’’. 


1. In general 

Minutes of open meetings of govern- 
mental bodies are ‘‘public records’, and 
a member of the public at large is en- 
titled to examine and obtain copies of 
such minutes. The records custodian 
must provide copies of the minutes only 
upon payment of the expenses, exclud- 
ing the fees for postage, incurred to 
provide copies. Op.Atty.Gen. (Menke), 
April 20, 1979. 

The relationship of the office of the 
secretary of state and Iowa Search, 
Inc., a private corporation for purpose 
of facilitating search of public records, 
is not in violation of Constitution or 
law, such relationship serves a public 
purpose, not a private purpose. Op. 
Atty.Gen. (Miller), April 4, 1979. 

It is not a violation of law for the 
Secretary of State to make space avall- 
able to a private corporation in the of- 
fices of the Uniform Commercial Code 
Division and to make a charge therefor 
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ection 68A.1 applies to the records of 
law enforcement nejies. Certain rec- 
ords specified in § 68A.7 are confidential. 
Records not so excluded are available 
to the public under the provisions of 
this chapter. Op.Atty.Gen. (Poncy), 
April 26, 1976. 


The public has the right to examine 
and copy a written agency evaluation 
of an independent Chapter 125 alcohol- 
ism facility compiled by the state divi- 
sion on alcoholism when the contents 
of patient records would not be_re- 
HY Op.Atty.Gen. (Voskans), Feb. 


2. Rules and regulations 


State officers must allow the exami- 
nation and reproduction of copies of list 
of names and addresses of state em- 
ployees. It may provide computerized 
list of same at requestors’ cost. State 
officers may not allow examination and 
reproduction of personal information in 
confidential personnel records.  Infor- 
mation as to which employees partici- 

ate in the Deferred ompensation 

lan, including named insured, company 
we individual policy, and amount 
is such information which !s confiden- 
ta Op.Atty.Gen. (Selden), Feb. 27, 
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68A.4 Hours when available 


The rights of citizens under this chapter may be exercised at any 
time during the customary office hours of the lawful custodian of the 
records. However, if the lawful custodian does not have customary 
office hours of at least thirty hours per week, such right may be ex- 
ercised at any time from nine o'clock a, m. to noon and from one 
o'clock p. m, to four o'clock p. m. Monday through Friday, excluding 
legal holidays, unless the citizen exercising such right and the lawful 
custodian agree on a different time. 


Acts 1967 (62 G.A.) ch. 106, § 4, eff. Aug. 9, 1967, 


68A.5 Enforcement of rights 


The provisions of this chapter and all rights of citizens under this chapter 
may be enforced by mandamus or injunction, whether or not any other reme- 
dy is also available, In the alternative, rights under this chapter also may 
be enforced by an action for judicial review according to the provisions of the 
Iowa administrative procedure Act, if the records involved are records of an 
“agency” as defined in that Act. 

Amended by Acts 1974 (65 G.A.) ch. 1000, § 210, eff. July 1, 1975. 


1074 Amendment: Re-wrote the sec- 
tion. 


68A.6 Penalty 


It shall be unlawful for any person to deny or refuse any citizen of lowa 
any right under this chapter, or to cause any such right to be denied or re- 
fused. Any person knowingly violating or attempting to violate any provi- 
sion of this chapter where no other penalty is provided shall be guilty of a 
simple misdemeanor. 

Amended by Acts 1976 (66 G.A.) ch. 1245 (ch. 4), § 28, eff. Jam. 1, 1978. 


1976 Amendment. Added ‘‘simple’’ 
misdemeanor and deleted a specified 
penalty. 


68A.7 Confidential records 


‘The following public records shall be kept confidential, unless otherwise 
ordered by a court, by the lawful custodian of the records, or by another per- 
son duly authorized to release information: 


[See main volume for tert of | to 11) 


12. Financial statements submitted to the Iowa state commerce commission 
pursuant to chapter 542 or chapter 543, by or on behalf of a licensed grain 
dealer or warehouseman or by an applicant for a grain dealer license or ware- 
house license. 


13. The records of a library which, by themselves or when examined with 
other public records, would reveal the identity of the library patron checking 
out or requesting an item from the library. 


68A.8 Injunction to restrain examination 


In accordance with the rules of civil procedure the district court 
may grant an injunction restraining the examination (including 
copying) of a specific public record, if the petition supported by affi- 
davit shows and if the court finds that such examination would clear- 
ly not be in the public interest and would substantially and irrepara- 
bly injure any person or persons. The district court shall take into 
account the policy of this chapter that free and open examination of 
public records is generally in the public interest, even though such ex- 
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amination may cause inconvenience or embarrassment to public offi- 
cials or others. Such injunction shall be subject to the rules of civil 
procedure except that the court in its discretion may waive bond. 
Reasonable delay by any person in permitting the examination of a 
record in order to seek an injunction under this section is not a viola- 
tion of this chapter, if such person believes in good faith that he is 
entitled to an injunction restraining the examination of such record. 


Acts 1967 (62 G.A.) ch, 106, § 8, eff. Aug, 9, 1967, 


Historical Note 


Acts 1067 (62 G.A.) ch. 106, 4 1-8, 11 13, Code 1066 and section 10 thereof 
are codified as sections 68A.1 to 68A.9; amended section 422,65, Code 1964, 
section 9 of the act amended section 91.- 

Cross References 


Injunctions, generally, see Iowa Rules Civ. Proc., rule 320 et seq. 


Library References 
Injunction G74. C.J.8. Injunctions § 108 et seq, 


Notes of Decisions 


1, tn general professional engineer may be kept confi- 
Personal information contained in per- dential and not open for public inspec- 
sonal file muintained for each registered tion, Op.Atty.Gen., 1968, p. 665. 


68A.9 Denial of federal funds 


If it is determined that any provision of this chapter would cause 
the denial of funds, services or essential information from the United 
States government which would otherwise definitely be available to 
an agency of this state, such provision shall be suspended as to such 
agency, but only to the extent necessary to prevent denial of such 
funds, services, or essential information. 


Acts 1967 (62 G.A.) ch. 106, § 11, eff. Aug. 9, 1967. 


Library References 
States 121. C.J.8. States § 132. 
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1, State Regulatory Authority 22-4704 - 
2. Privacy and Security Council 22-4704 
3. Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 22-4704, Reg, |0-12-1 
3.11 Authorizes to Govt. Non-Criminal 
3.12 Authorizes to Private Sector 22-4704, Reg. 10-12-1 
3.13 Prohibits to Criminal Justice Agencies 
3,14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 22-4704, Reg, 10-12-2 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22, Authorizes to Private Sector 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 22-4712 
3.25 = Prohibits to Private Sector 22-4712 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 22-4704, Reg. 10-12-2 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33. = Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 22-4712 
Justice Agencies 
3.35 Prohibits to Private Sector 22-4712 
4, Inspection 
4,1 Right to Inspect Only 
4.2 Right to Inspect end Take Notes 22-4709 
4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge 22-4709 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 
8. Purging Conviction Information 21-4619 | 
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Sealing Non-Conviction Information 
10, Sealing Conviction Information 
22-37 x 
11, Removal of Disqualifications rier Xx 
] 12. Right to State Non-Existence of Record 22-4712 Xx 
13, Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 22-470 Kc) x 
14.2, Auditing Requirements 22-u704(cX6) x 
14.3 Other Accuracy/Completeness Reg. 10-10-! X 
Requirements 21-2501 x 
15, Dedication 
16. Civil Remedies 22-4707 x 
22-4710 x 
17, Criminal Penalties 22-4707 x 
18. Public Records 45-201 x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 22-4704 x 
22.1 = Physical (Building) Security Reg. 10-11-1 X 
22.2 Administrative Security Reg. 10-11-1 | x 
T 
22.3 Computer Security Reg. 10-11-1 |X 
23. Transaction Logs Reg. 10-14-1 Xx 
t T 
24. Training Employees | | 
7 rT 
25. Listing of Information Systems | 
| 
26. FOIA (Including CJ) | 50-712 ae 
27. FOIA (Excluding CJl) | 
| | 
| 
28. Central State Repository 7 22-4705 7 
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Kansas Statutes Annotated 
Title 22 


Article 47.—-CRIMINAL HISTORY 
RECORD INFORMATION 


22-4701. Definitions. As used in this 
act, unless the context clearly requires oth- 
erwise, the following words and phrases 
shall have the meanings ascribed to them 
herein: 

(a) “Central repository” means the crimi- 
nal justice information system central re- 
pository created by this act. 

(b) “Criminal history record information” 
means data initiated or collected by a crimi- 
nal justice agency on a person pertaining toa 
reportable event. The term does not include: 

(1) Data contained in intelligence or in- 


(2) the offices of the attorney general, 
county or district attorneys, and any other 
office in which are located persons autho- 
rized by law to prosecute persons accused of 
criminal offenses; 

(3) the district courts, the court of ap- 
peals, the supreme court, the municipal 
courts and the offices of the clerks of these 
courts. 

(d) “Criminal justice information system” 
means the equipment (including computer 
hardware and software), facilities, proce- 
dures, agreements, and personnel used in 
the collection, processing, preservation, and 
dissemination of criminal history record in- 
formation. 


vestigatory files or police work-product rec- (e) ‘‘Disseminate’’ means to transmit 
ords used solely for police investigation criminal history record information in any 
purposes; oral or written form. The term does not in- 


(2) data pertaining to a proceeding pursu- 
ant to the Kansas juvenile code, but it does 
include data pertaining to a person follow- 
ing waiver of jurisdiction pursuant to K.S.A. 
1978 Supp. 38-808; , 

(3) wanted posters, police blotter entries, 


court records of public judicial proceedings, 


or published court opinions; 

(4) data pertaining to violations of the 
traffic laws of the state or any other traffic 
law or ordinance, other than vehicular 
homicide; or 

(5) presentence investigation and other 
reports prepared for use - a court in the 
exercise of criminal jurisdiction or by the 
governor in the exercise of the power of 
pardon, reprieve or commutation. 

(c) “Criminal justice agency’ means any 
government agency or subdivision of any 
such agency which is authorized by law to 
exercise the power of arrest, detention, 
prosecution, adjudication, correctional su- 
pervision, rehabilitation, or release of per- 
sons suspected, charged, or convicted of a 
crime and which allocates a substantial por- 
tion of its annual budget to any of these 


functions. The term includes, but is not 
limited to, the following agencies, when ex- 
ercising jurisdiction over criminal matters or 
criminal history record information: 

(1) State, county, municipal and railroad 
police departments, sheriffs’ offices and 
county-wide law enforcement agencies, cor- 
rectional facilities, jails, and detention cen- 


ters; 
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clude: 

(1) The transmittal of such information 
within a criminal justice agency; 

(2) the reporting of such information as 
required by this act; or 

(3) the transmittal of such information 
between criminal justice agencies in order to 
permit the initiation of subsequent criminal 
justice proceedings against a person relating 
to the same offense. 

(f) “Reportable event’’ means an event 
specified or provided for in K.S.A. 1978 
Supp. 22-4705. 

(g) “Director” means the director of the 
Kansas bureau of investigation. 

History: L. 1978, ch. 118, § 1; March 1. 


CASE ANNOTATIONS 


1. 22-4712 construed as part of act and held inappli- 
cable to district court records of criminal proceedings. 
Stephens v. Van Arsdale, 227 K. 676, 684, 608 P.2d 972. 


22-4702, 22-4703. 
History: L. 1978, ch. 118, §§ 2, 3; Re- 
pealed, L. 1978, ch. 118, § 12; July 1, 1979. 


22-4704. Rules and regulations. (a) In 
accordance with the provisions of K.S.A. 
77-415 et seq., and amendments thereto, the 
director shall adopt appropriate rules and 
regulations for agencies in the executive 
branch of government and for criminal jus- 
tice agencies other than those that are part of 
the judicial branch of oe? to imple- 
ment the provisions of this act. 

(b) The director shall develop proce- 
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dures to permit and encourage the transfer 
of criminal history record information 
among and between courts and affected 
agencies in the executive branch, and espe- 
cially between courts and the central repos- 
itory. 

(c) Therules and regulations adopted by 
the director shall include those: (1) Govern- 
ing the collection, reporting, and dissemi- 
nation of criminal history record informa- 
tion by criminal justice agencies; 

(2) necessary to insure the security of all 
criminal history record information re- 
ported, collected and disseminated by and 
through the criminal justice information 
system; 

(3) necessary for the coordination of all 
criminal justice data and information proc- 
essing activities as they relate to criminal 
history record information; 

(4) governing the dissemination of crim- 
inal history record information; 

(5) governing the procedures for inspec- 
tion and challenging of criminal history 
record information; 

(6) governing the auditing of criminal 
justice agencies to insure that criminal his- 
tory record information is accurate and 
complete and that it is collected, reported, 
and disseminated in accordance with this 
act; 

(7) governing the development and con- 
tent of agreements between the central re- 
pository and criminal justice and noncrimi- 
nal justice agencies; 

(8) governing the exercise of the rights of 
inspection and challenge provide in this 
act. 

(d) Rules and regulations adopted by the 
director may not be inconsistent with the 
provisions of this act. 

History: L. 1978, ch. 118, § 4; L. 1979, 
ch. 102, § 1; July 1. 

CASE ANNOTATIONS 
1. Mentioned in holding 22-4712 inapplicable to 


district court records of criminal proceedings. Stephens 
v. Van Arsdale, 227 K. 676, 685, 608 P.2d 972. 


22-4705. Reportable events; establish- 
ment of criminal justice information system 
central repository; reports; method of re- 
porting. (a) The following events are report- 
able events under this act: 

(1) Issuance of an arrest warrant; 


(2) an arrest; . 
(3) release of a person after arrest without 


the filing of a charge; 
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(4) dismissal or quashing of an indict- 
ment or criminal information; 

(5) an acquittal, conviction, or other dis- 

sition at or following trial, including a 

nding of probation > he judgment; 

(6) imposition of a sentence; 

(7) commitment to a correctional facility, 
whether state or locally operated; 

(8) release from detention or confine- 
ment; 

(9) an escape from confinement; 

(10) a pardon, reprieve, commutation of 
sentence, or other change in a sentence, in- 
cluding a change ordered by a court; 

(11) judgment of an appellate court that 
modifies or reverses the lower court deci- 
sion; 

(12) order of a court in a collateral pro- 
ceeding that affects a person’s conviction, 
sentence, or confinement, including any ex- 
pungement or annulment of arrests or con- 
victions pursuant to state statute; and 

(13) any other event arising out of or oc- 
curring during the course of criminal justice 
proceedings ke he to be reportable by 
rule or regulation of the director. 

(b) There is hereby established a criminal 
justice information system central repository 
for the collection, storage, and dissemina- 
tion of criminal history record information. 
The central repository shall be operated by 
the Kansas bureau of investigation under the 
administrative control of the director. 

(c) Every criminal justice agency shall re- 
port criminal history maak information, 
whether collected manually or by means of 
an automated system, to the central reposi- 
tory, in accordance with rules and regula- 
tions adopted pursuant to this act. 

(d) Reporting methods may include: (1) 
Submittal of criminal history record infor- 
mation by a criminal justice agency directly 
to the central repository; 

(2) if the information can readily be col- 
lected and reported through the court sys- 
tem, submittal to the central repository by 
the administrative office of the courts; or 

(3) if the information can readily be col- 
lected and reported through criminal justice 
agencies that are part of a geographically 


based information system, submittal to the 
central repository by such agencies. 

(e) Nothing in this section shall prevent a 
criminal justice agency from maintaining 
more detailed information than is required 
to be reported to the central repository. 
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However, the dissernination of any such 
criminal history record information is gov- 
erned by the provisions of this act. 

(f) The director may determine, by rule 
and regulation, the reportable events to be 
reported by each criminal justice agency, in 
order to avoid duplication in reporting. 

History: L. 1978, ch. 118, § 5; March 1. 


22-4706. Agreements between central 
repository and criminal justice agencies. 
The director, pursuant to the rules and reg- 
ulations adopted, shall develop agreements 
between the central repository and criminal 
justice agencies pertaining to: 

(a) The method by which the agency will 
report information, including the method of 
identifying an offender in a manner that 
permits other criminal justice agencies to 
locate the offender at any stage in the crimi- 
nal justice system, the time of reporting, the 
specific data to be reported by the agency, 
and the place of reporting; 

(b) the services to be provided to the 
agency by the central repository; 

(c) the conditions and limitations upon 
the dissemination of criminal history record 
information by the agency; 

(d) the maintenance of security in all 
transactions between the central repository 
and the agency; 

(e) the method of complying with the 
right of a person to inspect, challenge, and 
correct criminal history record information 
maintained by the agency; 

(f) audit requirements to ensure the accu- 
racy of all information reported or dis- 
seminated; 

(g) the timetable for the implementation 
of the agreement; 

(h) sanctions for failure of the agency to 
comply with any of the provisions of this 
act, including the revocation of any agree- 
ment between the agency and the central 
repository and appropriate judicial or ad- 
ministrative proceedings to enforce compli- 
ance; and 

(i) other provisions that the director may 


deem necessary. 
History: L. 1978, ch. 118, § 6; March 1. 


KANSAS 


22-4707. Restrictions on dissemination 
of criminal history record information, pen- 
alties. (a) A criminal justice agency and the 
central repository may not disseminate 
criminal history record information except 
in strict accordance with laws including ap- 
plicable rules and regulations adopted pur- 
suant to this act. A criminal justice agency 
may not request such information from the 
central repository or another criminal justice 
agency unless it has a legitimate need for the 
information. 

(b) Noncriminal justice persons and 
agencies may receive criminal history record 
information for such purposes and under 
such conditions as may be authorized by 
law, including rules and regulations 
adopted pursuant to this act. 

(c) The central repository or a criminal 
justice agency may not subvert the require- 
ments of this section by merely confirming 
or denying the existence or nonexistence of 
criminal history record information relating 
to a person. 

(d) In addition to any other remedy or 
penalty authorized by law, any individual 
violating or causing a violation of the provi- 
sions of this section shall be deemed guilty 
of a class A misdemeanor. If the person is 
employed or licensed by a state or local 
government agency, a conviction shall con- 
stitute good cause to terminate employment 
or to revoke or suspend a license. 

History: L. 1978, ch. 118, § 7; March 1. 


CASE ANNOTATIONS 
1. Mentioned in holding 22-4712 inapplicable to 


district court records of criminal proceedings. Stephens 
v. Van Arsdale, 227 K. 676, 685, 608 P.2d 972. 


22-4708. Disclosure of status of pend- 
ing investigations and proceedings. Not- 
withstanding the provisions of the preced- 
ing section, a criminal justice agency may 
disclose the status of a pending investiga- 
tion of a named person, or the status of a 
pending proceeding in the criminal justice 
system, if the request for information is rea- 
sonably contemporaneous with the event to 
which the information relates and the dis- 


closure is otherwise appropriate. 
History: L. 1978, ch. 118, § 8; March 1. 
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22-4709. Inspection of record informa- 
tion on individuals. (a) Subject to the provi- 
sions of this act and rules and regulations 
adopted pursuant thereto, any person may 
inspect and challenge criminal history rec- 
ord information maintained by a criminal 
justice agency concerning themselves. A 
person’s attorney may inspect such infor- 
mation if such attorney satisfactorily estab- 
lishes his or her identity and presents a 
written authorization from his or her client. 

(b) Nothing in this section requires a 
criminal justice agency to make a copy of 
any information or allows a person to re- 
move any document for the purpose of 
making a copy of it. A person having the 
right of inspection may make notes of the 
information. 

History: L. 1978, ch. 118, § 9; March 1. 


22-4710. Unlawful for employers to re- 
quire certain acts; penalties. (a) It is unlaw- 
ful for any employer or prospective em- 
ployer to require a person to inspect or 
challenge any criminal history record infor- 
mation relating to that person for the pur- 
pose of obtaining a copy of the person’s 
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record in order to qualify for employment. 
(b) Any person violating the provisions of 


this section shall be deemed guilty of a class 
A misdemeanor. 
History: L. i978, ch. 118, § 10; March 1. 


22-4711. Prior record information; 
rights and duties. Criminal history record 
information which was recorded prior to the 
effective date of this act is subject to the 
right of access and challenge in accordance 
with this act. However, the duty of a crimi- 
nal justice agency is to make a reasonable 
search for such information. There is no 
duty to provide access to criminal history 


record information that cannot be located 
after a reasonable search. 
History: L. 1978, ch. 118, § 11; March 1. 


22-4712. Disclosure of arrests not re- 
sulting in conviction; limitations. (1) When- 
ever any person has been arrested for the 
violation of any ordinance of any city, the 
resolution of any county in this state or any 
law of this state and the charges have been 
dismissed or the person has been found not 
guilty by a court or jury or where the person 
arrested has been released pursuant to 
K.S.A. 22-2406, all records of such arrest, 
including fingerprints and phot graphs of 
the person shall be confidential in. ormation. 
Such information shall not be disclosed by 
any officer or employee of a criminal justice 
agency, as defined in K.S.A. 1979 Supp. 22- 
4701, to anyone other than another officer or 


employee of such a criminal justice agency, 
a prosecuting attorney or to the person ar- 
rested or his or her attorney. 


(2), Except in any application for em- 
ployment as a detective with a private de- 
tective agency, as defined by K.S.A. 75-7b01; 
as security personnel with a private patrol 
operator, as defined by K.S.A. 75-7b01; or 
with a criminal justice agency, as defined by 
K.S.A. 1979 Supp. 22-4701, any person so 


arrested may state in any application for 
employment, license or other civil right or 
privilege, or any appearance as a witness, 
that he or she has never been arrested for 
such violation. 

History: L. 1979, ch. 95, § 1; July 1. 

CASE ANNOTATIONS 

1. Section construed as part of 22-4701 et seq.; inap- 
plicable to district court records of criminal proceed- 
ings. Stephens v. Van Arsdale, 227 K. 676, 677, 678, 
683, 684, 685, 694, 608 P.2d 972. 


Title 21, Article % 


21-4619. Expungement of certain con- 
victions. (a) Except as provided in subsec- 
tion (b), any person convicted in this state of 
a misdemeanor or a class D or E felony may 
petition the convicting court for the ex- 
pungement of such conviction if two or 
more years have elapsed since the person: 
(1) Satisfied the sentence imposed; or (2) was 
discharged from probation, parole, condi- 
tional release or a suspended sentence. 


2 


(b) In the case of a conviction for a class 
A, BorC felony or any violation enumerated 
in subsection (a) of K.S.A. 1980 Supp. 8-285, 
and any amendments thereto, no person may 
petition for expungement until five or more 
years have elapsed since the person: (1) Sat- 
isfied the sentence imposed; or (2) was dis- 
charged from probation, parole, conditional 
release or a suspended sentence. 
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(c) When a petition for expungement is 
filed, the court shal! set a date for a hearing 
thereon and shall give notice thereof to the 
prosecuting attorney. The petition shall 
state: (1) the defendant’s full name; (2) the 
full name of the defendant at the time of 
arrest and conviction, if different then (1); 
(3) the defendant’s sex, race and date of 
birth; (4) the crime for which the defendant 
was convicted; (5) the date of the defend- 
ant’s conviction; and (6) the identity of the 
convicting court. There shall be no docket 
fee for filing a petition pursuant to this sec- 
tion. All petitions for expungement shall be 
docketed in the original criminal action. Any 
person who may have relevant information 
about the petitioner may testify at the hear- 
ing. The court may inquire into the back- 
ground of the petitioner and shall have ac- 
cess to any reports or records relating to the 
petitioner that are on file with the secretary 
of corrections or the Kansas adult authority. 

(d) At the hearing on the petition, the 
court shall order the petitioner's conviction 
expunged if the court finds: 

(1) That the petitioner has not been con- 
victed of a felony in the past two years and 


no proceeding involving any such crime is. 


presently pending or being instituted 
against the >etitioner; 

(2) that the circumstances and behavior 
of - petitioner warrant the expungement; 
an 

(3) that the expungement is consistent 
with the public welfare. 

(e) When the court has ordered a convic- 
tion expunged, the order of expungement 
shall state the information required to be 
contained in the petition. The clerk of the 
court shall send a certified copy of the order 
of expungement to the federal bureau of 
investigation, the Kansas bureau of investi- 
gation, the secretary of corrections and any 
other criminal justice agency who may have 
a record of the conviction. After the order of 
expungement is entered, the petitioner shall 
be treated as not having been convicted of 
the crime, except that: 

(1) Upon conviction for any subsequent 
crime the conviction that was expunged may 
be considered as a prior conviction in deter- 
mining the sentence to be imposed; 

(2) in any application for employment: 
(A) as a detective with a private detective 
agency, as defined by K.S.A. 75-7b01; (B) as 
security personnel with a private patrol op- 


erator, as defined by K.S.A. 75-7b01; (C) 
with a criminal justice agency, as defined by 
K.S.A. 1980 Supp. 22-4701 or (D) with an 
institution as defined in K.S.A. 1980 Supp. 
76-12a01 of the department of social and 
rehabilitation services, the petitioner, if 
asked about previous convictions, must dis- 
close that the conviction took place; 

(3) the court, in the order of expunge- 
ment, may specify other circumstances 
under which the conviction is to be dis- 
closed; 

(4) the conviction may be disclosed in a 
subsequent prosecution for an offense 
which requires as an element of such of- 
fense a prior conviction of the type ex- 
punged; and 

(5) upon commitment to the custody of 
the secretary of corrections, any previously 
expunged record in the possession of the 
secretary of corrections may be reinstated 
and the expungement disregarded, and the 
record continued for the purpose of the new 
commitment. 

(f) Whenever a person is convicted of a 
crime, pleads guilty and pays a fine for a 
crime or is placed on parole or probation or 
is given a suspended sentence or conditional 
release, the person shall be informed of the 
ability to expunge the conviction. 

(g) Subject to the disclosures required 
pursuant to subsection (e), in any applica- 
tion for employment, license or other civil 
right or privilege, or any appearance as a 
witness, a person whose conviction of a 
crime has been expunged under this statute 
may state that such person has never been 
convicted of such crime, but the expunge- 
ment of a felony conviction does not relieve 
an individual of complying with any state or 
federal law relating to the use or possession 
of firearms by persons convicted of a felony. 

(h) Whenever the record of any convic- 
tion has been expunged under the provi- 
sions of this section or K.S.A. 1980 Supp. 
12-4516 or the statutory predecessor of such 
section, the custodian of the records of ar- 
rest, conviction and incarceration relating to 
that crime shall not disclose the existence of 
such records, except when requested by: 

(1) The person whose record was ex- 
punged; 

(2) acriminal justice agency, private de- 
tective agency or a private patrol operator, 
and the request is accompanied by a state- 
ment that the request is being made in con- 
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junction with an application for employ- 
ment with such agency or operator by the 
person whose record has been expunved; 

(3) a court, upon a showing of a subse- 
quent conviction of the person whose record 
has been expunged; 

(4) the secretary of social and rehabilita- 
tion services, or a designee of the secretary, 
for the purpose of obtaining information 
relating to employment in an institution, as 
defined in K.S.A. 1980 Supp. 76-12a01, of 
the department of social and rehabilitation 
services of any person whose record has 
been expunged; 

(5) a person entitled to such information 
pursuant to the terms of the expungement 
order; or 

(6) a prosecuting attorney, and such re- 
quest is accompanied by a statement that the 
request is being made in conjunction with a 
prosecution of an offense that requires a 


prior conviction as one of the elements of 
such offense. 

History: L. 1978, ch. 120, § 28; L. 1979, 
ch. 90, § 7; L. 1980, ch. 102, § 2; L. 1980, ch. 
103, § 1; July 1. 

Source or prior law: 

21-4616, 21-4617. 


Cross References to Related Sections: 

Expungement of violations of city ordinances, see 
12-4516. 

Nondisclosure of arrests not resulting in conviction, 
see 22-4712. 


Law Review and Bar Journai References: 

Discussed in “Survey of Kansas Law: Criminal Law 
and Procedure,” Feith (>. Meyer, 27 K.L.R. 391, 396, 
397 (1979). 


CASE ANNOTATIONS 
1 Section not unconstitutional violation of freedom 
of the press or of the right to assert truth as a defense in 
libel or slander action. Stephens v. Van Arsdale, 227 K. 
oa oe 678, 685, 688 689, 691, 693, 694, 696, 608 


PROPOSED PERMANENT 1981 RULES AND REGULATIONS 


ARTICLE 9 - DEFINITIONS 

10-9-1. Definitions. As used in these regulations, the following words and 

phrases shall have the meanings ascribed to them herein. 

(a) "Disposition'' means information disclosing that criminal proceedings have 
been concluded, including information disclosing that a law enforcement officer has 
elected not to refer a matter to a prosecutor or that a prosecutor has elected not 
to commence criminal proceedings and also disclosing the nature of the termination 
in the proceedings; or information disclosing that proceedings have been indefinitely 
postponed and also disclosirg the reasons for such postponement. Dispositions shall 
include, but not be limited to, acquittal, not guilty by reason of insanity, charge 
dismissed, guilty plea, nolle prosequi, nolo contendere plea, convicted, deceased, 
dismissed - civil action, pardoned, mistrial - defendant discharged, placed on 
probation, paroled, or released from correctional supervision. 

(ob) '"Conviction'' means all pleas of guilty, nolo contendere, or finding of 
guilty by a court or jury. 

(c) "Non-conviction' means all acquittals, dismissals and releases authorized 
pursuant to K.S.A. 22-2406 or that a prosecutor has elected not to commence criminal 
proceedings. 

(d) ‘Pending proceeding'' refers to that period of time between arrest and 

disposition. 


4 pect POCUMENT AVAILABLE 


KANSAS 


(e) "Direct access'' means having th® authority to access the criminal history 
record data base, whether by manual or automated means. 

(f) "Criminal history record information" has the meaning ascribed to it at 
K.S.A. 1980 Supp. 22-4701(b). All information defined at K.A.R. 10-1-1(b),(c), and 
(d) is considered within this definition. 

(Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 Supp. 22-4705; 
effective , 1981). 


ARTICLE 10 - COLLECTION AND REPORTING 

10-10-1. Accuracy and completeness. Prior to disseminating criminal history 
record information, a criminal matics agency shall make every reasonable effort to 
determine the accuracy of the record disseminated. (Authorized by K.S.A. 1980 Supp. 
22-4704; implementing K.S.A. 1980 Supp. 22-4707; effective » 1 ° 

10-10-2. Obligation to report. All criminal justice agencies obligated to 
report criminal history record information to the central repository shall do so 
within sixty (60) days of the reportable event to which the information relates, 
unless otherwise specified by law. (Authorized by K.S.A. 1980 Supp. 22-4704; 
implementing K.S.A. 1980 Supp. 22-4705; effective , 1981). 

10-10-3. Forms for reporting arrests. Agencies reporting arrests to the 
central repository shall use only forms provided by the Kansas bureau of investiga- 
tion or Federal bureau of investigation. (Authorized by K.S.A. 1980 Supp. 22-4704; 
implementing K.S.A. 1980 Supp. 22-4705;, effective , 1981). 

10-10-4. Reporting of dispositions. District attorneys, county attorneys, city 
attorneys and special prosecutors shall report the disposition of all cases in which 
an arrest was made within his or her jurisdiction to the central repository, except 
in those cases where the disposition has been reported by another criminal justice 
agency. (Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 Supp. 
22-4705; effective , 1981). 


ARTICLE 11 - SECURITY 
10-11-1. Personnel security; direct access. Direct access to criminal history 

record information is prohibited except by employees of a criminal justice agency. 
Physical security of criminal history record information shall be maintained by a 
criminal justice agency by storing such information in a way as to prevent direct 
access by anyone not authorized in this section. In addition, reasonable steps 
shall be taken by a criminal justice agency to insure that criminal history record 
information will be secure from theft, sabotage, fire, wind, and other natural or 
man-made disasters. (Authcrized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 
1980 Supp.22-4706; effective , 1981). 
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10-11-2, Transmission of non-conviction criminal history record information. 
“Except when necessary to protect human life, non-conviction criminal history 
record information shall not be transmitted by any means which may be lawfully 
intercepted by a person not authorized to have direct access to such information. 
(Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 Supp. 22-4707; 
effective » 1981). 


ARTICLE 12 - DISSEMINATION 

10-12-1. Dissemination of conviction records. Upon a written request by an 
individual, a criminal justice agency may provide any conviction information in 
its possession. All such requests for conviction records shall include as part 
of the written request the full legal name, sex, race and date of birth of the 
individual in question. (Authorized by K.S.A. 1980 Supp. 22-4704; implementing 
K.S.A. 1980 Supp.22-4707; effective , 1981). 

10-12-2. Dissemination of criminal history record information. Criminal 
justice agencies may provide criminal history record information to the following: 

(a) Other criminal justice agencies; 

(b) Those authorized by court order or subpoena; 

(Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 Supp. 
22-4707; effective , 1981). 

10-12-3. Dissemination by Criminal Justice Information System employees. 
Persons employed as part of a criminal justice information system, which is not 
operated by a criminal justice agency, ‘shall disseminate criminal history 
record information only to a criminal justice agency as defined in K.S.A. 1980 
Supp. 22-4701. (Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 
Supp. 22-4707; effective , 1980). 


ARTICLE 13 = INSPECTION AND CHALLENGE 

10-13-1. Right to review and challenge decisions. At the time of inspection, 
an individual shall be notified in writing of the right to challenge those 
decisions concerning the accuracy of the content of his or her record. Upon 
completion of any review at the local level, a review shall be granted, upon 
written request by the involved individual, before the director of the KBI or his 
or her authorized designee. (Authorized by K.S.A. 1980 Supp. 22-4704; implementing 
K.S.A. 1980 Supp. 22-4709; effective , 1981). 

10-13-2 Inspection and challenge. The inability of a criminal justice 
agency to locate a disposition shall not be reason for denying an individual's 
right of inspection and challenge on grounds that the record is incomplete. 
(Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 Supp. 22-4709; 
effective , 1981). 


ARTICLE 14 - AUDITING CRIMINAL JUSTICE AGENCIES | 
10-14-1. Logging of disseminations. All disseminations shall be logged, 
including disseminations made by radio transmission pursuant to K.A.R. 10-3-2 
except that, radio transmissions of conviction data are not subject to this 
requirement. (Authorized by K.S.A. 1980 Supp. 22-4704; implementing K.S.A. 1980 
Supp. 22-4706; effective , 1981). 
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10-14-2, Disclosure of dissemination log. Dissemination logs shall be 
confidential and released only to a criminal justice agency. (Authorized by 
K.S.A. 1980 + 22-4704; implementing K.S.A. 1980 Supp. 22-4707; effective 

» 1981). 


ARTICLE 15 - REPORTABLE EVENTS: DUPLICATION 
10-15-1. Reportable events, duplication. No criminal justice agency shall 
knowingly provide a duplicate report of an event required by K.S.A. 1980 Supp. 
22-4705. A criminal justice agency may fulfill its reporting responsibility by 
agreements with other criminal justice agencies. (Authorized by K.S.A. 1980 


Supp. ee implementing K.S.A. 1980 Supp.22-4706; effective 
», 1981). 


267 


BLANK PACE 


268 


BalG Sik 
= ole Bio E 
Category Citation 
State Regulatory Authorit 17,1 50(6) N 
Saatey Sumerty 17.147 ‘ 1 
2. Privacy and Security Council 
3, Dissemination Regulations 
Conviction Inform C 
3.10 Authorizes to Criminal Justice Agencies 17.150 x K 
3.11 Authorizes to Govt. Non-Criminal 
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Kentucky Revised Statutes Armotated 


17.142 Segregation of criminal records 


(a) Is f innocent offense for which the 
records were made; or 
(b) Has had all charges relating to the offense dis- 
missed; or 
(c) Has had all charges relating to the offense with- 
drawn. 
ted and then has 


which it would have been tried event of a dis- 
missal or withdrawal of charges, for segregation of the 
eee SS © Sep Se GE S ae ep ion the 
court shall forthwith issue an order to all law enforce- 
ment agencies in possession of such records to segregate 
the records in accordance with the provisions of this sec- 


(3) Each law enforcement agency receiving 

segregate records shall forthwith: 

(a) te the records in its possession i file 

separate or from records of convicted persons; 
the 


i} 


7 


HISTORY: 1980 c 127, eff. 7-15-80 
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17.150. Reports by law enforcement officers and criminal justice 
agencies — Public inspection exemptions — Regulations — Information 
from the Court of Justice. — (1) Every sheriff, chief of police, coroner, jailer, 
prosecuting attorney, probation officer, parole officer; warden or 
superintendent of a prison, reformatory, correctional school, mental 
hospital or institution for the retarded; state police, state fire marshal, board 
of alcoholic beverage control; department for human resources; department 
of transportation; bureau of corrections; and every other person or criminal 
justice agency, except the Court of Justice, public or private, dealing with 
crimes or criminals or with delinquency or delinquents, when requested by 
the department, shall: 

(a) Install and maintain records needed for reporting data required by the 
department. 

(b) Report to the department as and when the department requests all 
data demanded by it except that such reports concerning a juvenile 
delinquent shall not reveal his or his parents’ identity. 

(c) Give the department or its accredited agent access for purpose of 
inspection. 

(d) Cooperate with the department to the end that its duties may be 
properly performed. 

(2) Intelligence and investigative reports maintained by criminal justice 
agencies are subject to public inspection providing prosecution is completed 
or a determination not to prosecute has been made. However, portions of 
such records may be withheld from inspection if such inspection would 
disclose: 

(a) The name or identity of any confidential informant or information 
which may lead to the identity of any confidential informant; 

(b) Information of a personal nature, the disclosure of which will not tend 
to advance a wholesome public interest or a legitimate private interest; 

(c) Information which may endanger the life or physical safety of law 
enforcement personnel; or 

(d) Information contained in such records to be used in a prospective law 
enforcement action. 

(3) When a demand for the inspection of such records is refused by the 
custodian of the record, the burden shall be upon the custodian to justify the 
refusal of inspection with specificity. Exemptions provided by this section 
shall not be used by the custodian of the records to delay or impede the 
exercise of rights granted by this section. 


(4) Centralized criminal history records are not subject to public 
inspection. Centralized crirninal history records mean information on 
individuals collected and compiled by the department of justice from 
criminal justice agencies and maintained in a central location consisting of 
identifiable descriptions and notations of arrests, detentions, indictments, 
information, or other formal criminal charges and any disposition arising 
therefrom to include sentencing, correctional supervision and release. Such 
information is restricted to that recorded as the result of the initiation of 
criminal proceedings or any proceeding related thereto. Nothing in this 
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subsection shall apply to documents maintained by criminal justice agencies 
which are the source of information collected by the department of justice. 
Criminal justice agencies shall retain such documents and no official thereof 
shall willfully conceal or destroy any record with intent to violate the 
provisions of this section. 

(5) The provisions of KRS Chapter 61 dealing with administrative and 
judicial remedies for inspection of public records and penalties for violations 
thereof shall be applicable to this section. 

(6) The secretary of justice shall adopt such regulations as are necessary 
to carry out the provisions of the criminal history record information system 
and to insure the accuracy of such information based upon 
recommendations submitted by the commissioner, bureau of state police. 

(7) The administrative office of the courts may, upon suitable agreement 
between the chief justice and the secretary of justice, supply criminal justice 
information and data to the department. No information shall be solicited 
from a circuit clerk, justice or judge, court, or agency of the Court of Justice 
unless such solicitation or request for information is made pursuant to the 
agreement which may have been reached between the chief justice and the 
secretary of justice. (Enact. Acts 1968, ch. 128, § 4; 1974, ch. 74, Art. VI, § 31; 
1976, ch. 191, § 5; 1976 (Ex. Sess.), ch. 14, § 5, effective January 2, 1978; 


1978, ch. 61, § 1, effective June 17, 1978.) 


Opinions of Attorney General. A request to 
the police department for records pertaining 
to the criminal history of a certain person 
which pertained only to the records of 
criminal prosecutions which had, as of the day 
of the request, been completed dr in which a 
determination not to prosecute was made and 
did not pertain to information gathered for 
use in respective law enforcement action not 
yet instituted should have been honored 
under the Criminal History Records Act, KRS 
17.110 through KRS 17.157 and the Open 
Records Act, KRS 61.870 through KRS 61.884. 
OAG 76-424. 

All the records of the police department are 
subject to public inspection unless they are 
specifically exempted by u statute and there is 
no statute which exempts police accident 
reports from public inspection. OAG 76-478. 

Since police arrest records do not contain 
information of a personal nature, a city police 
department cannot withhold inspection of a 
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client's arrest record from an attorney. OAG 
76-511. 

A person has no privacy rights in criminal 
records. OAG 76-604. 

A prospective employer may not be given a 
copy of the records pertaining to a prospective 
employe from the files of the centralized 
criminal history system since subsection (4) of 
this section provides that such records are not 
subject to public inspection; however, since 
the Open Records Law mandates the sharing 
of information among departments of state 
government when the exchange is serving a 
legitimate governmental need and since the 
Criminal History Act incorporates the 
provisions of the Open Records Law, a 
criminal history check on prospective state 
employes should be provided at the request of 
the department of personnel. OAG 76-604 
modified by OAG 77-28. 

A request for a criminal history check on a 
named individual by a prospective empioyer, 
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3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 153578312 “ 
3.22. Authorizes to Private Sector 
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4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge 153578313 | x 
_—_ T 
| 
6. Judicial Revie= a. apge! Information | | 
— * — 6+ eee + om eee T 
44:9 x 
7. Pur ging * iction Information | 15:578.11 x 
—— lp | 
8. Pur ging Conviction Information | 15257811 7 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
11, Removal of Disqualifications 44:9 x 
12, Right to State Non-Existence of Record 
13, Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 15:579, 579.1 x 
14.2 Auditing Requirements 15:578.3 x 
— 15:579.3 x 
14.3 Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies 15:579.5 Xx 
44:9.D X 
17. Criminal Penalties 153579.5 x 
18. Public Records wel . 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security 15:578.14 x 
22.2 Administrative Security 15:578.14 Xx 
22.3 Computer Security 15:578.14 x 
23. Transaction Logs 
24. Training Employees 15.578.2 . 
25. Listing of Information Systems | 
| x 
26. FOIA (Including CJ) 44:10) | 
27. FOIA (Excluding CJl) 44:3(4) x 
28. Central State Repository 153577 | x 
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Louisiana Revised Statutes Annotated (West) 


As noted below, House Concurrent Resolution No. 111 of 
the 1980 Regular Session suspended the provisions of Acts 
1979, No. 722 in their entirety until September 1, 1981. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 
Regular Session provided as follows: 

“WHEREAS, Act No. 722 of the 1979 Regular Session 
involves the creation of two new state agencies in the area 
of criminal identification and information, the abolition of 
one agency, and the transfer of powers, duties, functions, 
and responsibilities among the agencies affected by the Act; 
and 

“WHEREAS, the transfer of powers, duties, fune- 
tions, and responsibilities in addition to the creation and 
abolition of state agencies directly affects citizens of the 
state of Louisiana, specifically, those persons whose jobs 
are directly involved, those persons who use or depend on 
the services provided by these agencies, and other state agen- 
cies that use the services provided; and 


“WHEREAS, although the agencies involved in the 
transfer have had one year to prepare for such transfer, un- 
certainties still exist as to which agencies are affected and 
the manner of their involvement; and 

“WHEREAS, services provided by the state should be 
transferred in an orderly fashion so as to insure uninter- 
rupted service to the citizens of Louisiana, and the agencies 
involved in this particular transfer are not yet in a position 
to accomplish an orderly transfer. 

“THEREFORE, BE IT RESOLVED by the House of 
Representatives of the Legislature of Louisiana, the Senate 
thereof concurring, that the provisions of Act No. 722 of the 
1979 Regular Session are hereby suspended in their entirety 
until September 1, 1981. 

“BE IT FURTHER RESOLVED that a copy of this 
Resolution be transmitted to the chief administrative of- 
ficer of the following agencies: the Louisiana Commission of 
Law Enforcement and Administration of Criminal Justice, 
the Bureau of Criminal Identification, the Department of 
Public Safety, the Office oj State Police, and the Louisiana 
Criminal Justice Information System.” 
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Title 15, Chapter 6 
PART I. Louisiana Criminal Justice Information System 


§ 575. Legislative findings and objectives 
The legislature hereby finds and declares that: 


(1) The improvement of public safety and sound law enforce- 
ment and administration of criminal justice requires the complete 
and timely collection, processing, and dissemination of available in- 
formation on crime, offenders, and the operations of the criminal jus- 
tice system through a centralized system. 


(2) It is in the public interest that to the greatest extent possi- 
ble, government agencies at all levels concerned with the detection, 
apprehension, prosecution, sentencing, confinement and rehabilitation 
of criminal offenders share among themselves available information 
relating to such offenders. 


(83) Available computer and vommunications technology now en- 
ables the coordination, collection, storage and dissemination of rele- 
vant information heretofore dispersed in separate files throughout 
the state. 


(4) The reduction of crime, the protection of citizens and en- 
forcement officers, and the need to improve the efficiency of the 
criminal justice system mandates the development and operation «* a 
computer-based criminal justice information system in Louisiana. 


(5) The study of crime, criminal justice system methods, opera- 
tions, and procedures, the planning and development of effective pro- 
grams, and the development and enactment of effective legislation re- 
quires the availability of meaningful statistics on crime and delin- 
quency, offender careers, and criminal justice system activities 
throughout Louisiana and the nation. 


(6) The inaccurate collection and storage, unauthorized dissemi- 
nation, alteration or destruction, and other misuse of criminal history 
records requires the need for safeguards on personal privacy and the 
integrity of official files. 

(7) The proper and effective administration and control of the 
operations of a statewide system of records and information requires 
the active assistance of an advisory council of participating agencies. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 
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Title of Act: 


An Act to amend and reenact Part |! 
of Chapter 6 of Title 15 of the Louial- 
ana Revised Statutes of 1950; to amend 
and reenact Subsection B of Section 40s, 
to amend Subsection F of Section 400 
by adding thereto a new Paragraph to 
be designated as R.S, 36:400(F)(4), and 
to amend said Section 400 by adding 
thereto a new Subsection, to be desig- 
nated as Subsection G thereof, all of 
Title 36 of the Louisiana Revised Stat- 


ter 6 of Title 15 of the Louisiana Re. 
vised Statutes of 1950, all relative to 
the creation and organization of the 
Bureau of Criminal Information, the 
abolishment of the Bureau of Criminal) 
Identification and transfer of powers, 
duties, functions and responsibilities of 
said bureau to the Department of Public 
Safety, the creation of the Louisiana 
Criminal Information Advisory Council, 
and otherwise to provide with respect 
thereto, Acts 1979, No, 722. 


utes of 1950; to repeal Pert II of Chap- 


Cross References 


Commission on Law Enforcement and the Administration of Criminal Justice, see 


R.S. 15:1201 et seq. 
Records of law enforcement agencies, see R.S. 44:3. 


United States Code Annotated 


Criminal history information, confidentiality, see 42 U.S.C.A. § 3780. 
Federal agency records, public access, see 5 U.S.C.A. § 552. 


§ 576. Definitions 
As used in this Part: 


(1) The term “bureau” means the Louisiana Bureau of Criminal 
Identification and Information. 


(2) The term “advisory council” means the Louisiana Criminal 
Information Advisory Council. 


(3) The terms “criminal history record” or “criminal history 
record information” means information collected by criminal justice 
agencies on individuals consisting of identifiable descriptions and no- 
tations of arrests, detentions, indictments, bills of information, or 
any formal criminal charges, and any disposition arising therefrom, 
including sentencing, correctional supervision, and release. The term 
does not include ir.telligence or investigatory purposes, nor does it in- 
clude any identification information which does not indicate involve- 
ment of the individual in the criminal justice system. 


(4) The term “criminal justice agency” means any government 
agency, or subunit thereof, or private agency which, through statuto- 
ry authorization or a legal formal agreement with a governmental 
unit or agency has the power of investigation, arrest, detention, pros- 
ecution, adjudication, treatment, supervision, rehabilitation or re- 
lease of persons suspected, charged, or convicted of a crime; or which 
collects, stores, processes, transmits or disseminates criminal history 
record or crime information. 
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(5) The term “criminal justice system” means that body of 
agencies at the federal, state or local level, which may legally arrest, 
detain, prosecute, adjudicate, treat, supervise, rehabilitate or release, 
or collect, store, process, transmit, or disseminate criminal history 
record or crime information. 

(6) The term “criminal justice information system” means all 
agencies, pro.edures, mechanisms, media, and forms as well as the in- 
formation itself which are or become involved in the origination, 
collection, transmittal, storage, retrieval, and disseminaticn of infor- 
mation related to offenses or offenders in Louisiana. 

Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 577. Bureau of criminal identification and information; crea- 


tion and organization 

A. There is hereby created within the Department of Public 
Safety as a part of the office of state police, the Louisiana Bureau of 
Criminal Identification and Information. The bureau shall be ad- 
ministered by the deputy secretary who shall employ qualified com- 
missioned officers of the state police to supervise the activities of the 
bureau under such terms and conditions as he may direct. The depu- 
ty secretary may appoint such other employees and employ such con- 
sultanis as he deems necessary for the efficient operation of the bu- 
reau. The Louisiana Bureau of Criminal Identification and Informa- 
tion shall combine and assume the functions, powers and duties of the 
Bureau of Identification which prior to the effective date of this Sec- 
tion operated as a part of the office of state police and of the Louisi- 
ana Criminal Justice Information System which prior to the effective 
date of this Section operated as a section of the Commission on Law 
Enforcement and Administration of Criminal Justice. There is here- 
by transferred to the bureau from the Louisiana Criminal Justice In- 
formation System to be employed, used, and expended in connection 
with its duties, powers, and functions, the equipment and records 
being used or held in connection with such functions, the personnel 
employed in connection with such functions, and the unexpended 
funds available or to be made available in connection with such func- 
tions. 
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-. . Within the bureau, the following sections are hereby estab- 
(1) Criminal Records and Identification Section. 
(2) Field Services and Quality Assurance Section. 
(3) Criminal Statistics, Research and Analysis Section. 
: The bureau may establish such units within each section as are 
necessary to carry out the provisions of this Part. 
C. All data processing and related communications needs of the 


bureau shall be provided by the Data Processing Center and other fa- 
cilities of the Department of Public Safety unless otherwise agreed 


by the deputy secretary. 
Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 


lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


History and Source of Law 

As enacted by Acts 1979, No. 722, “identification and” were added to the 
§ 1, the heading for thie section read: section heading on authority of R.S. 
“Bureau of criminal information; crea- 24:253. 
tion and organization’. The words 


§ 578. Functions, powers, and duties of the bureau; crime labora- 


tory 

A. The bureau shall perform the following functions: 

(1) To establish and maintain a central repository of criminal 
history record information and to adopt regulations and procedures 
to prescribe the terms and conditions under which eligible individuals 
or agencies may gain access to such information. 

(2) To establish and implement a uniform system for reporting 
criminal history record information from any state or local criminal 
justice agency. 

(3) To adopt and promulgate regulations to protect the privacy 
and security of criminal history record information maintained by 
any state or local criminal justice agency. 

(4) To establish, maintain, and regulate a modern system of tele- 
communication and data processing for the efficient collection, stor- 
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age, and rapid transmission of criminal history record information 
and relevant statistics maintained by the bureau. To serve qualified 
agencies concerned with the administration of criminal justice 
throughout the state. 


(5) To establish a system of fingerprint identification and anal- 
ysis for use in the maintenance of criminal history record informa- 
tion; to aid in official investigations by eligible agencies; and to es- 
tablish identification where authorized by law. 


(6) To establish a uniform system of crime delinquency statisti- 
cal reports which shall detail the number and types of offenses in- 
cluding delinquent acts or status offenses known to public authorities, 
social and demographical characteristics of offenders, and the action 
taken by law enforcement, prosecutive, judicial, penal or correctional 
agencies or institutions, including any private criminal justice agency 
legally empowered or chartered to apprehend, treat, or incarcerate of- 
fenders and delinquents. Such system shall at minimum produce | 
comparable statistics with the national uniform crime statistics of the | 
United States Department of Justice. Nothing contained herein shall 
require or permit the collection and storage of individually identifia- 
ble criminal history or delinquency records of juveniles by the bu- 
reau, unless a juvenile is tried and convicted as an adult according to 
applicable law. 


B. The bureau shall continue to maintain the scientific crime 
laboratory facilities formerly maintained by the State Bureau of 
Criminal Identification. Upon request the bureau shall assist any 
sheriff, or chief police officer, or any governmental unit to do the fol- 
lowing: 


(1) Establish local identification and records system. 


(2) Investigate the circumstances of any crime and the identifi- 
cation, apprehension, and conviction of the perpetrator or perpetra- 
tors of any crime, and for this purpose may detail any employee or 
employees of the bureau for any length of time the deputy secretary 
may deem fit; and 


(3) Without request the deputy secretary may detail any em- 
ployee or employees, for any length of time which he may deem fit, 
to investigate any crime within the sta\e, for the purpose of identify- 
ing, apprehending, and convicting the perpetrator or perpetrators. 


C. The Bureau shall also provide to the Louisiana Commission 
of Law Enforcement and Administration of Criminal Justice, on or 
before March 15 of each year, parish level statistics collected and tab- 
— from the preceding calendar year’s Uniform Crime Reporting 

ystem. 
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D. For the purpose of expediting local, state, national, and in- 
ternational efforts in the detection and apprehension of criminals, the 
bureau may operate and coordinate all communication aystems which 
may be required in the normal conduct of its duties. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acte 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.1. Rules and regulations 

The bureau shall issue rules and regulations, consistent with 
United States Department of Justice requirements governing the 
maintenance of privacy and security of criminal history records, gov- 
erning access to and use of records maintained by the central reposi- 
tory; governing restrictions to access and use by authorized agencies 
or individuals of any state owned or operated system of communica- 
tion utilized for transmitting criminal history record information to 
or from the bureau, and governing the purging of any information 
maintained by the bureau as permitted by law. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu 


lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.2. Forms; procedures; training; assistance 

The bureau shall develop, print and distribute forms and/or 
related procedvres and regulations for the collection of any informa- 
tion or statistics which it is empowered to obtain to insure the correct 
reporting of data to the bureau. The bureau shall provide necessary 
technical assistance and training to all eligible reporting agencies in 
the appropriate procedures for completion of al] forms and for sub- 
mission of all information or statistics which the bureau may require. 
Upon request, the deputy secretary may direct employees or agents of 
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the bureau to assist any criminal justice agency to establish a local 
system of identification and records management. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Tezt effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.3. Authorized audits and investigations 


With the written authorization of the deputy secretary, any em- 
ployee or agent of the bureau, for purpose of audit or investigation 
of violations of any provisions herein, or any official rule or regula- 
tion of the bureau, shall be granted access by any public or private 
criminal justice agency collecting, processing, storing or maintaining 
any documents, or automated, microfilmed or manual records contain- 
ing, or which may reasonably be expected to be used to substantiate 
and verify, any information or statistics the bureau is empowered to 
require from such public or private criminal justice agency. Upon 
written authorization of the deputy secretary, any employee or agent 
of the bureau may enter any institution to which persons have been 
committed, who have been convicted of crime, or declared to be crimi- 
nally insane or to be feeble-minded delinquents, to take or cause to be 
taken fingerprints or photographs or to make investigation relative 
to any person confined therein, for the purpose of obtaining informa- 
tion which will lead to the identification of criminals. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part |, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


Cross References 


Criminalistics laboratories, see R.S. 40:2261 et sey. 
Evidence from criminalistic laboratories, see R.S. 15:499 et seq. 
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§ 578.4. Civil identification files 


The bureau may accept and file the names, fingerprints, photo. 
graphs, and other personal identification data submitted to local 
criminal justice agencies by the individuals or submitted by parents 
on behalf of their children for the purpose of securing a more certain 
and easy identification in case of death, injury, loss of memory, or 
change of appearance. Upon the application of a person identified 
under the provisions of this Section to the local criminal justice agen- 
cy, all data received under this Section with relation to him shall be 
surrendered to the requesting criminal! justice agency. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Teat effective September 1, 1981. For, text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.5. Transmission of information 


The bureau may transmit any information in its possession 
which the deputy secretary shall designate, to any person or agency 
eligible to receive it under any provision of this Part. For those pur- 
poses, the bureau shall operate and coordinate a modern system of 
communications which may be required in the normal conduct of its 
duties. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.6. Cooperation with federal and other state agencies 


The bureau shall cooperate with the United States Department 
of Justice and other federal criminal justice agencies and with sim)- 
lar agencies in other states and cities toward developing a compre- 
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hensive state, interstate, national, and international system of crimi- 
nal information, identification, investigation, records and statistics. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981 see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.7. Admissibility of bureau records in evidence 


Any original record including fingerprints, pictures, photographs 
or other documents or data, or any copy thereof, when certified by 
the deputy secretary or his authorized representative, shall be admis- 
sible as evidence in all criminal cases in courts of this state. Any 
certified record or copy thereof, received by the court shall be receiv- 
ed as prima facie proof of its contents, proper and accurate collection 
and custody, provided when the record is presented for admission 
into evidence, it is accompanied by a statement signed by the deputy 
secretary or his authorized representative which specifies: 

(1) The date on which the record was received by the bureau. 

(2) The agency of origir of each record. 


(3) The nature or type of record received and by what method 
of transfer. 


(4) The date the bureau compiles the record for the purpose of 
evidence. 


(5) The name of the bureau employee who prepares the record 
for admission as evidence. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 
Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety unti! September 1, 1981. 
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Cross References 
Evidence from criminalistics laboratories, see R.S. 15:400 et seq. 


§ 578.8. Publication fees 

The bureau may, except for copies required by the secretary of 
state, the legislature, the office of the governor, and other Louisiana 
criminal justice agencies, establish a fee of not to exceed ten dollars 
for each publication it prepares and furnishes to the public. Subject 
to the exceptions contained in Article VII, Section 9(A) of the Loui- 
siana Constitution of 1974, all funds collected by the bureau from ev- 
ery source shall be paid into the state treasury and shall be 
to the Bond Security and Redemption Fund. Out of the 
maining in the Bond Security and Redemption Fund after a 
cient amount is allocated from that fund to pay all obligations 
cured by the full faith and credit of the state which become due 
payable within any fiscal year, the treasurer shall, prior to placing 
such remaining funds in the state general fund, pay into a special 
fund, which is hereby created in the state treasury and designated as 
the Bureau Fund, an amount equal to the total amount of funds paid 
into the treasury by the bureau. 

The monies in the Bureau Fund shall be used solely to supple- 
ment the regular printing expenses of the bureau and for the pur- 
poses set forth in R.S. 15:578.13, and in the amounts appropriated 
each year to the bureau by the legislature. 

Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Tezt effective September 1, 1981. For text effective 
until September 1, 1981 see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


iH 


Bs 


§ 578.9. Approval of criminal justice information plans 
The bureau shall prepare a general plan for the development of 
criminal! justice information systems statewide, setting forth applica- 
ble operating and performance standards and interface requirements 
for any regional or multijurisdictional system involving the transfer 
of criminal history record information between criminal justice agen- 
cies in Louisiana. The bureau shall review and approve all plans and 
agreements among any parties to regional or multijurisdictional 
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criminal justice information systems to ensure conformance with the 
state general plan and applicable interface requirements set forth 


therein. 
Acts 1979, No. 722, § 1, eff. July 1, 1980. 
Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 


lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


Cross References 
\aformation system plans, approval requirement, see R.S. 15:1221. 


§ 578.10. Research; publications; and reports 

The bureau shall undertake research and studies relevant to the 
problems of crime and violence in the state, relevant to the extent and 
nature of delinquency, and relevant to the operations of the criminal 
justice system and the manner in which offenders are processed and 
resources expended. The bureau shall prepare for publication such 
statistics and other useful information as to provide assistance and 
guidance to criminal justice agencies and officials, legislators, and 
the executive branch. Annually the bureau shall present a report on 
or before July 1st, to the governor, the legislature and to the public 
detailing the nature and scope of offenses, offenders, and criminal 
justice activities and resources in Louisiana with comparisons to 
available national statistics for the previous calendar year. Upon re- 
quest from the governor, the bureau shall undertake special research 
projects for which it is capable by virtue of its functions and within 
the budgetary constraints. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


578.11. Authority to purge records of the central repository 


Except for the provisions of R.S. 44:9, no records of the bureau 
™ay be permanently destroyed until five years after the person iden- 
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tified is known or reasonably believed to be dead. Upon the advice of 
the council and upon the official issuance of appropriate rules and 
regulations, the bureau may retire or remove from active dissemina- 
tion to eligible agencies records of any individual beyond the age of 
sixty, who has had no reported criminal arrest for a period of fifteen 
yrars from the last reported official release from the criminal justice 
system. 

Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Teat effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.12. Duty to provide information 


The bureau shall make available upon request, or at such other 
times as the deputy secretary shall designate, to any eligible criminal 
justice agency and the Louisiana Department of Health and Human 
Resources, any information contained in the criminal history record 
and identification files of the bureau. The bureau in accordance with 
its powers to regulate and to enforce provisions herein may further 
restrict those agencies eligible to receive information. For the pur- 
poses in this Section, the bureau shall employ such methods and pro- 
cedures and shall observe such duty hours as to provide information 
upon request within forty-eight hours from its receipt. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Teat effective September 1, 1981. For tezt effective 
untu September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 578.13. Right of individual access 


The bureau shall adopt rules and regulations which provide a 
means for any individual or his authorized representative if he is 
physically incapable of appearing at the bureau, to view, make notes, 
and administratively challenge the accuracy and contents of his per- 
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sonal criminal history information record and to seek corrections. 
The bureau may levy a reasonable fee not to exceed ten dollars for 
this purpose, which fees shall be collected by the bureau, paid into the 
state treasury and credited to the special fund, and appropriated to 
the bureau all in accordance with the provisions of R.S. 15:578.6 and 
shal) be used by the bureau to supplement normal operating expenses 
and to expand the services which the bureau is required to furnish 
under the provisions of this Part. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


Cross References 
Records of investigative and law enforcement agencies, see R.S. 44:3. 


United States Code Annotated 
Federal agency records, public access, see 5 U.S.C.A. § 552. 


§ 578.14. Duty to maintain security 


The bureau shall adopt rules and regulations which shall estab- 
lish necessary control over any data processing or telecommunication, 
system, facilities and personnel recruitment and such processing or 
communication related assignment policies of the department as be- 
come necessary to ensure compliance with all applicable security 
standards at the state and national level for storage and transmission 
of criminal history record information. To the maximum extent fea- 
sible, the bureau shall regulate through the design, implementation, 
and operation of the criminal justice information system the privacy 
and security of information contained herein. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 
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Cross References 
Records of investigative and law enforcement agencies, sce R.S. 44:3. 


United States Code Annotated 
Confidentiality of criminal history information, see 42 U.S.C.A. § 3789. 


§ 578.15. Obtaining and filing fingerprint and identification data 


The bureau shall obtain and file the name, fingerprints, descrip- 
tion, photographs, and any other pertinent identifying data as the 
deputy secretary deems necessary, of any person who: 

(1) Has been or is hereafter arrested, formally indicted, or tak- 
en into custody in this state: 

(a) For any offense which is a felony or misdemeanor under 
any state statute; 

(b) For any violation of any ordinance which the bureau shall 
determine to be substantially related to or the equivalent of any of- 
fense described under state law as a felony offense; 

(c) For any other offense which the deputy secretary may desig-. 
nate; 

(2) Is or becomes confined to any prison, penal institution, 
correctional facility or institution for the criminally insane; 

(3) After death, has become a human corpse which is unidenti- 
fied or involved in any autopsy or inquest by a coroner; 

(4) Is a fugitive from justice; 

(5) Isorhas been an habit ‘offender. 

Acts 1979, No. 722, § 1, eff. July 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 579. Submission of information; statistics; data 


It shall be the obligation of every criminal justice agency to col- 
lect and submit the name, fingerprints, description, photographs, and 
other identifying data on persons lawfully arrested, indicted, or taken 
into custody in this state as required by the bureau with respect to all 
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felonies and misdemeanors and as otherwise described in RS. 
15 :578.15. Upon notification, every criminal justice agency, coroner, 
correctional facility, prison, penal institution, or institution for the 
criminally insane, or private criminal justice agency lawfully empow- 
ered to perform any arrest, detention, treatment, or supervision, or 
any official function on behalf of the criminal justice system shall 
collect and report to the bureau in such manner as prescribed, any 
statistics, reports, lists of stolen property and fugitives, and criminal 
history records, or any other information the deputy secretary may 
require under authority of any provision of this Part, or rule, or reg- 
ulation issued pursuant thereto. In addition, each coroner shall 
transmit to the bureau all statistics and information as prescribed, 
regarding autopsies performed, /~wests held, and verdicts rendered. 


Acts 1979, No. 722, § 1, eff. July. 1!0. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


Cross References 
Juveniles, fingerprints and photographs, see LSA-C.J.P. art. 36. 


§ 579.1. Submission of fingerprints and identification data 

Each law enforcement agency empowered to arrest or take into 
custody any individual described in R.S. 15:578.15 shall obtain and 
forward to the bureau two sets of fingerprints and other identifica- 
tion data as required by the bureau within seventy-two hours after 
arrest and booking; however, this period may be extended to cover 
any intervening official holiday or weekend. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 
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§ 579.2. Prohibition against destruction of records 

Notwithstanding the provisions of Articles 898 and 894 of the 
Code of Criminal Procedure and R.S. 40:988 and except in accordance 
with the provisions set forth in R.S. 44:9, no judge or other official 
shall order the expungement, alteration, or destruction of any record 
of the bureau or of any agency subject to reporting requirements of 
the bureau. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part |, ante, 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 


lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 579.3. Access to records 


Each criminal justice agency subject to reporting requirements 
of the bureau shall, upon request by any authorized agent of the bu- 
reau, provide reasonable access to any record of such agency for the 
purpose of audit or to substantiate the accuracy of any record or sta- 
tistics which the bureau is empowered to collect. 


Acts 1979, No, 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 
House Concurrent Resolution No. 111 of the 1980 Regu- 


lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


United States Code Annotated 
Federal agency records, public access, see 5 U.S.C.A. § 552. 


§ 579.4. Duty to abide by regulations 


Each agency subject to reporting requirements of the bureau 
shall abide by all rules and regulations adopted by the bureau pursu- 
ant to its authority. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 
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Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 579.5. Penalties 


A. Any head of an agency subject to the provisions of this 
Part, who, after written notification by an authorized representative 
of the bureau, shall neglect or refuse to make any report or to do any 
act required by any provision of this Part shall be deemed guilty of 
nonfeasance in office and shall be subject to removal and/or a fine 
of not less than two thousand dollars nor more than five thousand 
dollars for each offense. 


B. Any individual who shall acquire or distribute any criminal 
history record except as authorized by law and in accordance with ap- 
plicable rules and regulations of the bureau shall be fined not less 
than five hundred nor more than one thousand dollars, and may be 
imprisoned for not more than one year with or without hard labor 
for each offense. 


C. Any individual who transmits false information, withholds 
information, or prevents the’ transmission of information shall be 
fined not less than five hundred nor more than one thousand dollars, 
and may be imprisoned for not more than five years with or without 
hard labor for each offense. 


}D. In addition to any criminal penalties, the deputy secretary is 
empowered to make reasonable administrative sanctions as he deems 
appropriate against those agencies who fail to comply with the provi- 
sions of this Act. Such sanctions may include, but are not limited to, 
loss of access to equipment and files maintained by the burea‘:. 


Acts 1979, No. 722, § 1, eff. July 1, 1980. 
Text effective September 1, 1981. For text effective 


until September 1, 1981, see Part I, ante. 
Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 
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§ 580. Establishment of Louisiana Criminal Information Ad- 
visory Council; composition; duties; and compensation 


A. There is hereby created in the Department of Public Safety, 
the Louisiana Criminal Information Advisory Council within the of- 
fice of state police. The advisory council shall consist of the follow- 


ing members: 
(a) The deputy secretary. 
(b) The secretary of the department of corrections. 
(c) The attorney general. 


(d) The executive director of the Louisiana Commission on Law 
Enforcement and Administration of Criminal Justice. 


(e) Three judges or judicial representatives. 

(f) Three district attorneys. 

(g) Three sheriffs, 

(h) Three municipal police chiefs. 

(i) Two members of the House of Representatives. 

(j) Two members of the Senate; and 

(k) Three individuals at large who hold no public office. 


The deputy secretary shall preside as chairman for the first 
term, members to select the chairman thereafter. Except for those 
members who serve ex officio, the governor shall appoint all other 
members. Each of the legislative and judicial members shall be se- 
lected from respective nominees submitted to the governor by the 
president of the senate and the speaker of the house and the chief 
justice of the supreme court. All appointed members shall serve at 
the pleasure of the governor. Each me‘nber may serve consecutive 
terms; however, no appointed member miay serve beyond the term of 
office of the governor who appoints him. The members of the coun- 
cil shall receive no compensatii= ht shall be paid their necessary and 
actual expenses incurred in connection with attendance at meetings of 
the council or on business for the council assigned by it. 

B. The advisory council shall perform the duties set forth as 
follows: 

(1) Advise the deputy secretary on matters pertaining to the de- 
velopment, operation, and maintenance of the bureau and the infor- 
mation systems it operates. 

(2) Promote a spirit of cooperation and compliance to insure 
success of the program. 

(3) Recommend rules and regulations to the deputy secretary as 
the bureau shall issue in accordance with this Part. 
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(4) Recommend topics for research and analysis to be under- 
taken by the bureau staff. 


(5) Review and recommend any legislation necessary for the im- 
plementation, operation, and maintenance or improvement of the bu- 
reau; adopt policies and procedures to govern the conduct of meet- 
ings; prescribe the frequency of meetings; and to set forth a quo- 
rum. 


C. In performance of its functions, the advisory council may 
use the services of the staff and facilities of the bureau subject to the 
approval of the deputy secretary. 

Acts 1979, No. 722, § 1, eff. July 1, 1980. 


Text effective September 1, 1981. For text effective 
until September 1, 1981, see Part I, ante. 


Suspension 


House Concurrent Resolution No. 111 of the 1980 Regu- 
lar Session suspended the provisions of Acts 1979, No. 722 
in their entirety until September 1, 1981. 


§ 581. Vacated by reenactment of Part 


eee 
TITLE 44 
PUBLIC RECORDS AND RECORDERS 
Chap. Seo. 
5. State Archives and Records Commission [Now] ............. wTTTTT 401 


CHAPTER |. PUBLIC RECORDS 


PART |. SCOPE PART Iti. GENERAL PROVISIONS 
Sec. Sec. 
8. Louisiana office aeteing corpora- 40. Aéshinnl copies of records ap - 
—* 2. ee. = of Setiemmenk: funds avail. 
9. Records of A - —y. af municipal 
ordinances and of state statutes - ay ie copies of suit 


classified as misdemeanors [ 
10. Confidential nature of re “a. Receiving and Alums map, plat, etc. 


for record [ 
and proceedings of judiciary com- 42. Microfilm Bin 4 sheriffs office 
mission (New). (New). 


PART |. SCOPE 


Cross References Records accepted by State Mineral 
‘ae records, see LSA-C.C.P. art. —, oe to open meeting law, 


Dentensteunt Engineers and Land Sur- 
veyors, State Board of Registration for, 
examination records, see R.S. 37:691. 


§ 1. General definitions 


A. (1) As used in this Chapter, the phrase “public body" means any branch, 
department, office, agency, board, commission, district, governing authority, 
political subdivision, or any committee, subcommittee, advisory board, or task 
force thereof, or any oth instrumentality of state, parish, or municipal gov- 
ernment, including a public or quasi-public nonprofit corporation designated as 
an entity to perform a governmental or proprietary function. 
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(2) All books, records, writings, accounts, letters and letter books, maps, 
drawings, photographs, cards, tapos, recordings, memoranda, and papers, and 
all copies, duplicates, photographs, including microfilm, or other reproductions 
thereof, or any other docuinentary materials, regurdicas of phyvical form or 
characteristics, including Information contained in clectronic data processing 
equipment, having been used, being in use, or prepared, poasessed, or 
for use in the conduct, transaction, or performance of any business, 
tion, work, duty, or function which was conducted, transacted, or performed 
by or under the authority of the constitution or laws of this state, or by or 
under the authority of any ordinance, regulation, mandate, or order of 
public body or concerning the receipt or payment of any money received or 
by or under tho authority of the constitution or the te, 
“public records,” except an otherwise provided in this Chapter or 
wise specifically provided by law. 


HE 
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B. Electrical well surveys produced from wells drilled in search of 


tary of the office of conservation shall be placed in the fi 
fice of conservation. Any party or firm shall have the right to 
reproduce, or both, at their own expense, copies of said survey, by 
raphy or other means not injurious to said records. All otber electric logs 
and other electronic surveys, other than seismic data, produced from wells 
drilled in search of oil and gas which are filed with the assistant scretary of 
the office 1 of conservation shall remain confidential upon the request of the 
owner no filing for periods as follows: 

For wells shallower than fiftcen thousand feet a period of one year, plus 
one additional year when evidence is submitted to the assistant secretary of 
the office of conservation that the owner of the log has on leaschold interest 
in the general area in which the well was drilled and the log produced; for 
wells fifteen thousand feet deép or deeper, a period of two years, plus two 
additional years w evidence is submitted to the assistant secretary of the 
affice of conservation that the owncr of the log has such an interest in the 
general area in which the well was drilled and the log produced; and for 
wells drilled in the offshore area, subsequent to July 1, 1977, regardless of 
depth, a period of two years from the filing of the log with the office of con- 
servation, plus two additional years where evidence is submitted to the as- 
sistant secretary of the office of conservation that the owner of the log has 
such an interest in the general aren in which the well was drilled and the 
log produced and has immediate plans to develop the said gencral area, un- 
less a shorter period of confidentiality is specifically provided in the existing 
lease 
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At the expiration of time in which any log or clectronic surveys, other than 
seismic data, shall be held as confidential by the assistant secretary of the 
office of conservation as provided for above, said log or logs shall be placed 
in the open files of the office of conservation and any party or firm shall have 
the right to examine or reproduce, or both, at their own expense, copies of 
said log or electronic survey, other than seismic data, by photography or other 
means not injurious to said records. 


Amended by Acts 1973, No. 135, § 1; Acts 1973, Ex.Sess., No. 4,§ 1; Acts 
1978, No. 686, § 1; Acts 1979, No. 691, §1: Acts 1980, No. 248, § 1. 


o0-enn subsec. B, “‘office’’ was substituted for ‘department’ on authority of R.S. 


YeST POCUMENT AVAILABLE 


LOUISIANA 


vs * of Acts 1978, No. pro- 

v ee "The provisions of thin Act 
shall not pm. to any writ . records 
or other accounts that re the men- 
conclusions, opinions 


tal press . 
or t an attorney or an expert 

obtained o prepared in sista of 
litigation ‘w n — 


1978 Amendmen the 
tion een in Re amen Sefinitions” 
e “ initions’’ and rewrot subsection 
had Srovcouey : “All ree- 
letters and iet- 


which was coneetel ransact 
» under the suthority 
w & or the lawe of = 


government or 
commiss DOF office established or vet 
up by Cons 

this 


y money 
the authority of of 
laws of this etate are pubiic reco 
subject to provisions of ne 5 Chap: 
= except as me od provided,"’ 


graph of subsec. inserted 
electronic carvers. other than seismic 
data,’’ and substituted ‘‘assistant secre- 
tary of the —s of conservation’ for 

of Conservation’; and 
rewrote the and third para- 
erent of suvsec. B, which nad pro- 
v 


“For wells shallower than Uitteen 
feet a period of one year, plus 


20. Privacy of individuale 
Neither the Ce - its employees had 


reasonable of privacy 
against , Re ~™ record con- 
conn names and resses of city em- 
Louista to person entitled to invoke 
ouemee public we law “> 44:1 
De such as creeper fe rter. 

As Lunt, sApp181 .1979, 375 So. 142, 
writ denied 378 So 

The fact that a munteipalit or its 
employee labeis the name or address of 
an employee as having been furnished 
to become a part of a a confidential per- 
sonnel record does not elevate the name 
or address to status of being a constitu- 
tionally protected private thin the 
Public Records Law is not limited to 
records affecting only the public fisc but 
covers ail records un specifically ex- 
cepted by statute, or unless the discio- 
sure of information contained in the 
public record is information to which 
the employee has reasonable expectation 
of privacy such as personnel evaluation 
reports, disclosure of which might affect 
the employee's future employment or 
cause him embarrassment or humilia- 
tion. Webb v. City of Shreveport, 
App. 1979, 371 So.2d 316, writ denied 374 


City could be compelled under Public 
Records Law to reveal names and ad- 
dresses of -~ @ 8 employees, except em- 
ployees of police and fire departments, 
to a person who declared he was also 
acting on behalf of a labor union seek- 
ing to organize municipal employees 
since neither city nor its employees, ex- 
cluding fire and police personnel, had 
reasonable expectation of privacy 
against disclosure of the names and ad- 
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a loase inte 
n which the Wall ‘wha 
o¢ por deeper a wells fifteen 


deep or of two 
~} two addi tioned years when videnes 
Commiss per 


s submiited to the 
Conservation that th owner of t fs 


has such an interost in the A area 
in walen the well was dri and the 
log p : provines however that ceat Be 
re case wi 


te dritied’ ‘nth 1 offsehore 
rorat the expiration ion of be held se in ein which 


dential by 1 Sietieas 
pa a ail “Mone In ee files of 
the. partment of Conservation 


any party or firm shall have tho + 
to examine and/or repred Said log at ee tae 
own expense, ae are 
by photography or sof anid hy not in- 
Jurious to said records," 
Amendment: In the first 
h of subsec. B, added the firs two 
sentences, concerning surveys consery in 
the open files of the offi 
loge’; and. inthe third ore reiest 
es’; and in the 
gubaee. B, substituted ‘or reproduce, or 
both" for “and/or reproduce”’. 


Croes References 
Confidential records and documents in 
possession of state agencies, see 8. 


49:956(8). 

Criminal niente ropa to confi- 
dentiality, see 7S -4 pore 

itremetion af information ternished 
Department of Highways by contrac- 
tors, see R.S. 48:256.1 

Exemption i Beate Soversignty 
mission records from provisions of Mb. 
lic BS te Act, aoe ~e 49: pie 

eral agency ords, pu access, 

see 6 U.S.C.A. § 662. 


dresses as contained on a computer 
tape. Id. 
21. Actions, in general 

In proceeding concerning whether ei- 
ther city or its employees had reason- 
able capeejates of privacy against dis- 

ublic record containing 
names and fF *™ of city be ed 
to person entitled to invoke Lou 
public records law Ps. 44:1 et seq.), 
such as newspaper peroee court 
did not abuse its discretion in refusing 
to stay proceedings below until judg- 
ment in controlling case became final 
and definitive, despite city’s contention 
that judicial econom was net served 7 
allowing litigation of same issues at dif- 
ferent appellate levels. Aswell v. Lunt 
App 191 1979, 375 So.2d 142, writ denied 378 


closure 


22. A fees 

Where, n_proceedin concerning 
whether city had reasonable expectation 
of privacy against disclosure of certain 
public reco to newspaper reporter, 
city did not complain that error oc- 
curred in awarding attorney fees of $500 
to reporter, and re a contended that 
award should be because of 
time and efforts of mhis attorneys below 
and on appeal, but reporter testified 
that he had not discussed question of 
fees with his counsel or his employer 
and that he did not know whether he 
was expected ay attorney fees, only 
amount of cane was before Court of 
Appeal and there was no need to in- 
crease award for services rendered be- 
low and on appeal Aswell v. Lunt 
Apyp.1979, 375 ‘So 2d 142, writ denied 378 
So.2d 434. 
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J 2. Records involved in legisiative investigations 


; a fire ofthe ee x Yor tog. pariah her not entl- ie eet ae ha lat 


§ 3. Records of presecutive, investigative, and iaw enforcement agencies 


A. Nothing in this Chapter shall be construed to require disclosures of 
records, or the information contained therein, held by the offices of the at- 
torney general, district attorneys, sheriffs, police departments, Department of 
Public Safety, marshals, investigators, correctional agencies, or intelligence 
agencies of the state, which records are: 

(1) Records pertaining to pending criminal litigation or any criminal litiga- 
tion which can be reasonably anticipated, until such litigation has been finally 
adjudicated or otherwise settled; or 

(2) Records containing the identity of a confidential source of information 
or records which would tend to reveal the identity of a confidential source of 
information; or - 

(3) Records containing security procedures, investigative training informa- 
tion or aids, investigative techniques, investigative technical equipment or 
instructions on the use thereof, or internal security information; or 

(4) The records of the arrest of a person until a final judgment of convic- 
tion or the acceptance of a plea of guilty by a court of competent jurisdiction. 
However, the records of the booking of a person as provided in Louisiana 
Code of Criminal Procedure Article 228, records of the issuance of a summons 
or citation, and records of the filing of a bill of information shall be a pub- 
lic record. 

(5) Records containing the identity of an undercover police officer or rec- 
ords which would tend to reveal the identity of an undercover police officer; . 
or 

(6) Records concerning status offenders as defined in the Code of Juvenile 
Procedure. 


B. All records, files, documents, and communications, and information con- 
tained therein, pertaining to or tending to impart the identity of any con- 
fidential source of information of any of the state officers, agencies, or de- 
partments mentioned in Paragraph A above, shal! be privileged, and no court 
shall order the disclosure of same except on grounds of due process or con- 
stitutional law. No officer or employee of any of the officers, agencies, or 
departments mentioned in Paragraph A above shall disclose said privileged in- 
formation or produce said privileged records, files, documents, or communica- 
tions, except on a court order as provided above or with the written consent of 
the chief officer of the agency or department where he is employed or in which 
he holds office, and to this end said officer or employee shall be immune from 
contempt of court and from any and all other criminal penalties for compli- 
ance with this paragraph. 

C. Whenever the same is necessary, judicial determination pertaining to 
compliance with this section or with constitutional law shall be made after 
a contradictory hearing as provided by law. An appeal by the state or an 
officer, agency, or department thereof shall be suspensive. 

D. Nothing in this section shall be construed to prevent any and all prose- 
cutive, investigative, and law enforcement agencies from having among them- 
selves a free flow of information for the purpose of achieving coordinated and 
effective criminal justice. 

Amended by Acts 1972, No. 448, § 1; Acts 1978, No. 313, § 1; Acts 1978, 
No. 686, § 1; Acts 1979, No. 336, § 1. 


2 The addition of the Department of Public Safety in 1978 (Act No. 313, § 1) was 
not specifically mentioned in the title of the Act. 
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ance of = by iity ‘by @ court of ‘ln generl -parish constitutional 
Sompotent furiedie : or’ chatter preempted fig u ce 
Croes References oo 
Criminal history inf tion fi- 
dentiality, see 42 °U.S.CA. § 318%. vj Rouseet un Appciata, oy 
Witnee seen. | ie nti- “e yp ~ aoe 
hay and Information, see R.S. 15:576 fag hk ag RE vet pete Sees, 
Law ey Review Sommontagies would ve it bile 


A. A. Round- w 
Se pr tn L Rev. 684 (i 3). There is fo pe roautzement t that records 
Loulisiana—de- of municipal police department contain- 
me i cont ante 23 Loyola L.Rev. ing information known as ‘‘criminal his- 
record informa ” 


(le) tory diseeminat- 
Ba ¥ te ere, ed to public upon vest, but only that 
1976-1977. Soorge Pugh and James such seooras be made available for pub- 
R. McClelland, La.L.Rev. WA (1978). Ie Le par during regular Sonate 
hours Atty. 


Work of Louisiana «a involved. 
for 1976-1976 term: Evidence. George Gen., No. of ist Dew 14, 1977. 


$9. Records of violations of municipal ordinances and of state statutes 
classified as misdemeanors 


A. Any person who has been arrested for the violation of a municipal 
ordinance or for violation of a state statute which is classified as a misdemean- 
or may make a written motion to the district court for the parish in which 
he was arrested for expungement of the arrest record, if: 


(1) The time limitation for the institution of prosecution on the offense has 
expired, and no prosecution has been instituted; or 

(2) If prosecution has been instituted, and such proceedings have been finally 
disposed of by dismissal, sustaining of a motion to quash, or acquittal. 
If the court finds that the mover is entitled to the relief sought, for either of 
the above reasons, it shall order all agencies.and law enforcement offices hav- 
ing any record of the arrest, whether on microfilm, computer card or tape, or 
on any other photographic, electronic or mechanical method of storing data, to 
destroy any record of arrest, photograph, fingerpriat or any other information 
of any and all kinds or descriptions. The court shall order such custodians of 
records to file a sworn affidavit to the effect that the records have been de- 
stroyed and that no notations or references have been retained in the agency's 
central repository which will or might lead to the inference that any record 
ever was on file with any agency or law enforcement office. The original of 
this affidavit shall be kept by the court so ordering same and a copy shall be 
retained by the affiant agency which said copy shall not be a public record and 
shall not be open for public inspection but rather shall be kept under lock and 
key and maintained only for internal record keeping purposes to preserve the 
integrity of said agency's files and shall not be used for any investigative pur- 
pose. This Subsection does not apply to arrests for a first or second violation 
of any ordinance or statute making criminal the driving of a motor vehicle 
while under the influence of alcoholic beverages or narcotic drugs, as de 
nounced by R.S. 14:98. 
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BRIE Re 
Category Citation 
State Regulatory Authority 25-1561.4 x 
2. Privacy and Security Council 
3. Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies 16-615 . 
311 Authorizes to Govt. Non-Criminal 
Justice Agencies 16-615 . 
3.12 Authorizes to Private Sector 16-615 Xx 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | '6-613-1 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 16-613.2 Xx 
3.22 Authorizes to Private Sector 16-613.2 x 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 16-613.1 Xx 
3.31 Authorizes to Govt. Non-Criminal 16-612.3.A X 
Justice Agencies 16-613.2 x 
3.32 Authorizes to Private Sector 16-612.3A | X 
16-613.2 X 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4,1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obtain Copy 16-620.1 X 
5. Right to Challenge 16.620.2 X 
6. Judicial Review of Challenged Information 16-620.4 X 
7. Purging Non-Conviction Information 
8. Purging Conviction Information 
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10. Sealing Conviction Information 
11. Removal of Disqualifications 
12. Right to State Nun-Existence of Record 
13. Research Access 16-613.4 x 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements 25-1544 K 
an —w 25-1542.4 x 
14.2 Auditing Requirements 
14.3 Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies 25-1550 . 
17. Criminal Penalties 16-619 Xx 
18. Public Records 1-401 x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 16-614 X 
22. Security 
22.1 Physical (Building) Security 
22.2 Administrative Security 
22.3 Computer Security 
23. Transaction Logs 16-620.5 X 
24. Training Employees 
25. Listing of Information Systems 
‘ 1-401 x 
26. FOIA (Including CJl) 
1-401 xX 
27. FOIA (Excluding CJI) | 25-1631 xX 
28. Central State Repository | 25-1541 Xx 
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Maine Revised Statutes 
Title 25 


CHAPTER 193 


STATE BUREAU OF IDENTIFICATION 
New Sections. 
1660. Violations. 
§ 1541. Commanding officer | 
1. Appointment. The Chicf of the State Police shall appoint a person who 
has knowledge of the various standard identification systems and Maine court 


procedure ‘io be commanding officer of the State Bureau of Identification, 
heretofore established within the Bureau of State Police. 


2. Personnel. The Chief of the State Police may delegate members of the 
State Police to serve in the bureau upon request of the commanding officer. 
The commanding officer shall have the authority to hire such civilian person- 
nel, subject to the Personnel Law and the approval of the Chief of the State 
Police, as he may dcem necessary. 

3. Cooperation with other bureaus. The commanding officer snall co- 
operate with similar bureaus in other states and with the national bureau 
in the Department of Justice in Washington, D. C. and he shall develop and 
carry on an interstate, national and international system of identification. 


4. Rules and regulations. The commanding officer shall make and for- 
ward to all persons charged with any duty or responsibility under this section 
and sections 1542, 1544, 1647 and 1549; rules, regulations and forms for the 
taking, filing, preserving and distributing of fingerprints and other criminal 
history record information as provided in this chapter. Before becoming 
effective, such rules, regulations and forms are to be approved by the Attorney 
General. 

5. Apparatus and materials. .The Chief of the State Police shall supply 
such bureau with the necessary apparatus and matcrials for celiccting, filing, 
preserving and distributing criminal history record information. 

1075, c. 763, § 4. 


1978 Amendment. Section repealed 
and replaced by c. 763. 


1. In general 

Where the Supreme Judicial Court 
was not furnished with transcript of 
hearing on defendants’ motion to ob- 
tain transcript of criminal record of 
third party from bureau of identifica- 
tion or Federal Bureau of Investigation 
in prosecution for breaking, entering 
and larceny in nighttime. Court had no 
way of knowing whether any showing 


Defendants, charged with breaking, 
entering and larceny in nighttime, had 
right to subpoena such records as may 
have existed in bureau of identification 
regarding criminal record of third party, 
to whom defendant, according to testi- 
mony of prosecution witness, had al- 
iegedly made certain statement. Id. 


Where there was no showing in pros- 
ecution for breaking, entering and lar- 
ceny in nighttime that State had in its 

fon any records from Federal 
ureau of Investigation, such records 


of materiality was made and therefore 
had no basis upon which to predicate 
finding of error. State v. urn 
(1976) Me., 360 A.2d 677. 


§ 1542. Recording of fingerprints; photographs; palm prints 


1. Fingerprints. Law enforcement officers or persons in charge of state 
correctional institutions under the general supervision, management and con- 
trol of the Department of Mental Health and Corrections shall have the au- 
thority to take or cause to be taken, and shall take or cause to be taken, the 
fingerprints of any person: 


A. In custo?» -:erged with the commission of a crime ; 

B. In cust xed with the commission of a juvenile offense ; 

C. Incus':) ~« »elleved to be a fugitive from justice; 

D. Named i. 6 ch warrant which directs that such person’s finger- 
prints, palm prinis or photograph be taken; 

E. Who dies while confined at a jail, police station or any facility oper- 
ated by the Bureau of Corrections; 


F. Who may have dicd by violence or by the action of chemical, thermal 
or clectrical agents, or following abortion, or suddenly when not disabled 
by recognizable disease, or whose death is unexplained or unattended, if 
directed to do so by the Attorney General or District Attorney; or 


G. The taking of whose fingerprints, palm prints or photograph has been 
ordered by a court. 


were not discoverable in state court 
proceeding. Id. 
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2. Photographs. Whenever a law enforcement officer or other individual 

is authorized, pursuant to subsection 1, paragraphs A, B, C, E or F, to take 

or cause to be taken the fingerprints of a person, the officer or other individu- 

‘al may take or cause to be taken the photograph or palm prints, or photo- 

grapb and palm prints, of such person. 5 , 

3. Fingerprint record forms. Fingerprints taken pursuant to subsection 

| 1, paragraphs A, B, C, D and E shall be taken on a form furnished by the 

State Bureau of Identification, such form to be known as the Criminal Finger- 

print Record. Fingerprints taken pursuant to subsection 1, paragraph F, 

) shall be taken on a form furnished by the bureau, such form to be known as 

the Noncriminal Fingerprint Record. Fingerprints taken pursuant to subsec- 

| tion 1, paragraph G, shall be taken upon either the Criminal Fingerprint 
) Record or the Noncriminal Fingerprint Record as the court shall order. 

4. Duty. to submit. It shall be the duty of the head of the arresting 
agency, or his designec, to transmit, within 5 days of the date of arrest, to the 
State Bureau of Identification the criminal fingerprint record of any person 
whose fingerprints are taken pursuant to subsection 1, paragraphs A, B or C. 
Law enforcement agencies other than the arresting agency shall not submit 
to the State Bureau of Identification a criminal fingerprint record for any 
person whose fingerprints are taken pursuant to subsection 1, paragraphs A, 

B or C, unless expressly requested to do so by the Commanding Officer of 

the State Bureau of Identification. 

| It shall be the duty of the Director of the Bureau of Corrections, or his 
designee, to transmit, within 5 days of the date of death, to the State Bureau 
of Identification, the criminal fingerprint record of any deceased person whose 
fingerprints are taken pursuant to subsection 1, paragraph E. 

5. Law enforcement officer. As used in this section, “law enforcement 
officer” means any person who by virtue of his public employment is vested 
by law with a duty to prosecute offenders or to make arrests for crimes, 
whether that duty extends to all crimes or is limited to specific crimes. 

1975, c. 763, § 5. 


1978 Amendment. Section repealed 
and replaced by c. 763. 


§ 1543. Repealed. (975, c, 763, § 6 


§ 1544. Uniform crime reporting 


It shall be the duty of all state, county and municipal law enforcement 
agencies, including those employecs of the University of Maine appointed to 
act as policemen, to submit to the State Bureau of Identification uniform 
crime reports, to include suc’: information as is necessary to establish a 
Criminal Justice Information System and to enable the commanding officer to 
comply with section 1541, subsection 3. It shall be the duty of the bureau to 
prescribe the form, general content, time and manner of submission of such 
uniform crime reports. ‘The bureau shall correlate the reports submitted to it 
and shall compile and submit to the Governor and Legislature annual reports 
based on such reports. A copy of such annual reports shall be furnished to all 
law enfo. »ment agencies. 

The bureau shall establish a category for abuse by adults of family or 
household members which shall be supplementary to its other reported infor- 
mation. The bureau shall prescribe the information to be submitted in the 
same manner ag for all other categories of the uniform crime reports. 

1975, c. 763, § 7; 1979, c. 578, § 6. 
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Section 7 of 1979, c, 578, aa amended by 1979, c, 677, § 18, provides 
that the Act ts repealed on November 1, 1983. 
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orce and effect, cause it (19% ng son eae ; 


er the meeti of the Second Regular Where there wan no showi 
Session of the 109th ‘third on- prosecution for breaking, eee 
tuson, Art the. Ort hird, Bocetar, fereeny un nlgactime that arate ref in 
' possession any records from e 
a7 tae an PB “io Bureau of Inventigation such records 
Sunset provision. Section ° 1978, were not discoverable in state court 
amended by C. ", 


on i proceeding. Id. 
Defendants, charged wit reaking 
This Act is repealed on November 1, entering and larceny in nigh hee 
1983." right to subpoena such records as may 
' have existed in bureau of seqntiflention 
1. Im genera regarding criminal record of 
Where the Supreme Judicial Court to whom defendant, eeogeding to Heat: 


was not furnished with transcript of jnony of prosecution witness, had 
pearing on defendants’ motion to ob- legedly made certain statement. 
tain transcript of criminal record of 


§§ 1545, 1546. Repealed. 1975, c. 763, § 8 


§ 1549. Request for fingerprints; fee 


The State Police, the sheriffs and the chiefs of police in each of the cities 
and towns shall have the authority to take or cause to be taken, and upon 
payment of a $1 fee, shall take or cause to he taken, the fingerprints or 
palm prints, or fingerprints and palm prints, of any person who shall request 
that his fingerprints or palm prints, or fingerprints and palm prints, be 
taken. 

Such fingerprints and palm prints shall be taken on a form provided by 
the requesting person, or if the person does not provide a form, upon the 
Noncriminal Fingerprint Record, Fingerprints or palm prints taken pursuant 
to this section, or coples thereof, shall not be retained by the taker or for- 
warded to the State Bureau of Identification. 

1975, c. 763, § 0; 1975, c. 771, § 264, eff. Jan. 4, 1977; 1977, c. 78, § 159, eff. 
April 14, 1077. 


1975 Amendments. Chapter 771 sub- 1977 Amendment. Chapter 78 repeal- 
sultuiee “Commissioner of Public Safe- ed and replaced this section to con- 
for ‘Governor and Council" and ec. solidate the effects of 1976, cc. 763 and 
183 repealed and replaced section, with- 771. 
out reference to amendment by ec. 771. 


§ 1550. Violations 


Any person who fails to comply with the provisions of section 1542, subsec- 
tions 1 or 3, or with the provisions of section 1542, subsection 4, imposing a 
duty to transmit criminal fingerprint records to the State Bureau of Identi- 
fication, or with the provisions of sections 1544, 1547 or 1549 commits a civil 
violation for which a forfeiture of not more than $100 may be adjudged, 

1975, ¢. 763, § 10. 


Library Meferences 
Forfeitures €=4. 
C.J.8, Forfeitures § 3. 


* eee 
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Title 16 
SUBCHAPTER VIII 
CRIMINAL HISTORY RECORD INFORMATION ACT 


New Sections Ww Reotle 
611. Definitions. he onfirming existence or nonexist- 
612. plications. pape of criminal history record 
613. stem on iqgemination of formation 
nonconvic ten, 619. Right to ace dissemina lon. 
614, Limi tion on = of in- 620, Right toview 
nee and investigative in- 621. sree tian and records ( the At- 

don + torney General tate jee and 
6156. fsasemination of conviction data. Bureau of Identification. 
616. Inquiries required. 622. Application. 
617, — ceases. to noncriminal jus- 


Subchapter V/I/, Criminal History Record Information Act, was 
enacted by 1979, o, 433, § 2. 


$ 6il. Definitions 


As waed Jn this subchapter, unless the context otherwise Indicates, the 
following terms shall have the following meanings. 


1, Adminisiration of criminal justice. “Administration of criminal jus- 
tice” means detection, apprehension, detention, pre-trial release, p .st-trial re- 
lease, prosecution, adjudication, correctional supervision or rehabilitation of 
accused persons or criminal offenders. It Ineludes criminal Ideutifiention 
activities and the collection, storage and dissemination of criminal history 
record information. 

2. Conviction data. “Conviction data" means erfiminal history reeord in- 
formation other than nonconviction data. 


3. Criminal history record information. “Criminal history record in- 
formation” menns notations or other written evidence of an arrest, detention, 
complaint, indictment, information or other formal criminal charge relating 
to an identifiable person. It shall include the Identificntion or description 
of the person charged and any disposition of the charge. The term doex not 
include identification information such as fingerprints, palm prints or photo- 
graphic records to the extent that the information does not indlente involve- 
ment of the individual in the criminal justice system. The term does not 
include records of civil violations. 


4. Criminal justice agency. “Criminal Justice agency” menns a federul, 
state, district, county or loecnl government agency or’ any subunit thercof 
which perforins the administration of criminal justice under a statute or 
executive order, and which alloentes x substantial part of its annual budget 
to the administration of criminal justice. Courts shall be deemed to be crim- 
inal justice agencies. 


5. Disposition. “Disposition” means the conclusion of criminal proeeed- 
ings, and Includes acquittal, acquittal by reason of mental disease or defect, 
filing of case, dismissal of charge, dismissal of charge due to mental in- 
competency, continuance «due to mental incompetence, guilty plen, nolo 
contendere plen, nolle prosequi, conviction, sentence, death of defendant, mis- 
trinl, new trial granted, release from correctional supervision, parole, pur- 
(lon, amnesty or extradition. If the disposition ix that the police have elect- 
ed not to refer on matter to a prosecutor or that a prosecutor has elected 
not to commence criminal proceedings, it shall include the nature of the 
termination or conclusion of the proceedings. If the disposition ix that the 
proceedings huve heen indefinitely postponed, it shall include the reason for 
that postponement. 


6. Dissemination. “Dissemination” means the transmission of informa. 
tion, whether orally, in writing or by clectronic means by or to unyone out- 
side the agency which maintains the information. 


7. Executive order. “Executive order” means an order of the President 
of the United States or the chief executive of a state which has the force 
of law and which is published in a manner permitting regular public necess 
thereto. 
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8. Intelligence and Investigative information. “Intelligence and luvestiga- 
tive Information” means Information collected by criminal Justice agencies 
in an effort to anticipate, prevent or monitor possible criminal netivity, or 
compiled in the course of investigation of known or suspected crimes, It 


does not include Information that is criminal history record information, 


9. Nonconviction data. “Nouconviction dati” means criminal history ree- 
ord information of the following types: 


A. Arrest information without disposition, if an interval of one your 
has elapsed from the date of the arrest and no active prosecution of the 
charge ix pending. ‘To be an active prosecution the case must be still 
actively In process, with arraignment completed and the case docketed 
for court trial; 


B. Information disclosing that the police have clected not to refer a 
matter to n prosecutor ; 


C. Information disclosing that a prosecutor hus elected not to com- 
mence criminal proceedings ; 


D. Information disclosing that criminal proceedings have heen lndefi- 
nitely postponed, e. g. a “filed” case, or vn case which cannot be tricd 
because the defendant ia found to be mentally incompetent to stand 
trial; 


E. A diamissal ; 

F. An acquittal, excepting an acquittal by reason of mental disense or 
defect; and 

G. Information disclosing that n person has been granted a full and 
free pardon or amnesty. 

10. Person. “Person” means an individual, governinent ageney or a cor- 
poration, partnership or unincorporated associntion. 

11. State. “State” menns apy state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico and any territory or possession 
of the United States. . 

12, Statute. “Statute” means an Act of Congress or of u state legislature 


or a provision of the Constitution of the United States or of a stute. 
1979, ¢. 433, § 2. 


Amendments: Library References 

—1979. Chapter 433 enacted this sub- te Law €21226(1). 
chapter. C.J.S. Criminal Law § 2008. 
Derivation: 


1975, c. 763, { 3. 
Former } 601 of this title. 
§ 612. Application 


1. Criminal justice agencies. This subchapter shall apply only to criminal 
Justice agencies. 


2. Exceptions. This subchapter shall not apply to criminal history 
record information contained in: 


A. Posters, announcements or lists for identifying or apprehending 
fugitives or wanted persons: 
B. Original records of entry, such as police blotters, that are main- 
tained by criminal justice agencies and that are compiled and organized 
chronologically ; 

J ©. Records, retained at and by the District Court und Superior Court, 
of public judicial proceedings, Including, but not limited to, docket entries 
and original court files; 


D. Court or administrative opinions not impounded or otherwise de- 
clared confidential ; 


E. Records of public administrative or legislative proceedings: 


F. Records of traffic offenses retained at and by the Secretary of 
State; and 


G. Petitions for and warrants of pardons, commutations, reprieves and 
amnesties, 
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3. Permissible disciosure. Nothing In this subchapter shall be construed 
to prohibit a criminal justice agency from: 


f A. Disclosing to the public criminal history record information related 
to an offenve for which a person Ia currently within the criminal justice 

* system; 
B. Confirming prior criminal history record Information to the public, 
in response to a specific Inquiry that Includes a specific nume, date and 
chugge or dixposition, provided thit the Information discloved is based 
upon datn excluded by subsection 2. The disclosing criminal justice 
ugency shall disclose therewith any and all criminal history record in- 
formation !n its possession which indicates the disposition of the arrest, 
detention or formal charges; and 


C. Disseminating criminal history record information for purpows of 
international travel such ax issuing visas and granting of citizenship. 
1979, c, 433, § 2. 


Amendments: 1977, c. 384, 3 1. 


—1979. Chapter 433 enacted thia sec- Former } of thia title. 
tion. Liprary References 
Derivation: riminal Law @1226(1). 

Lets. c. re. § 3. C.2.8. Criminal Law § 2008, 

.¢. d 


§ 613. Limitations on dissemination ‘of nonconviction data 


Except as provided in section 612, subsections 2 and %, dixsemination of non- 
conviction data by a criminal juatice agency, whether directly or through any 
intermediary, shall be limited to: 


1. Criminal justice ageacies. Other criminal justice agencies for the pur- 
pose of the administration of criminal Justice and criminal justice agency 
employment ; 


2. Under express authorization. Any person for any purpone when ex- 
pressly authorized by statute, executive order, court rule, court decixion or 
court order. Express authorization shall mean language in the statute, exeen- 
tive order, or court rule, decision or order which specifically spenks of non- 
conviction data or specifically refers to one or more of the types of non- 
conviction data ; 


3. Under specific agreements. Any person with a specific agreement with 
a criminal justice ngency to provide services required for the administra- 
tion of criminal justice or to conduct investigations determining the employ- 
ment suitability of prospective law enforcement officers. The agreement 
shall specifically anthorize access to data, limit the use of the data to pur- 
poses for which given, insure security and confidentiality of the data con- 
sistent with this subchapter and provide sanctions for any violations: aud 


4. Research activities. Any person for the express purpose of resenrch, 
evaluntion or statistical purposes or under an agreement with the criminal 
justice agency. The agreement shall specifically authorize access to data, 
limit the use of datu to research, evaluation or statisticn] purposes, insure the 
confidentiality and security of the data consistent with this subchapter and 
provide sanctions for any violations. 

1979, c. 433, § 2. 


Amendments: Library References 


—1979. Chapter 433 enacted this sec- Criminal Law Cm1226(2). 
tion. C.J.8. Criminal Law § 2008. 
Derivation: 

1975, c. 


i 3. 
Former $ 603 of this title. 


§ 614. Limitation on dissemination of intelligence and investigative in- 
; formation 


|. Limitation on dissemination of Intelligence and investigative informa- 
tion. Reports or records in the custody of a local, county or district criminal 
justice agency containing intelligence and Investigative information shall be 


eontidential and shall not be disseminated, If public release or inspection of 
the report or record may: 
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A.- Interfere with law enforcement proceedings ; 

B. Result in public dissemination of prejudicial information concerning 
an uccused person or concerning the prosecution's evidence that will in- 
terfere with the ability of « court to limpane! in impartial jury; 

C. Result in public dissemination of Information about the private life 
of vn individual in which there is no legitimate public interest and 
which would be offensive to a reasonable person ; 


D: Disclose the identity of « coufidential source ; 


E. Disclone confidential information furnished only by the confldentint 
source ; 
F. Disclose investigative techniques and procedures not gencrally known 
hy the general public; or 
G. Endanger the life or physical safety of law enforcement personnel. 
2. Exception to this limitation. Nothing in this section shall preclude 
dissemination of intelligence and investigative information to another crim- 
inal justice agency. Intelligence and investigntive Information may alse 
he «dixseminated- to an accused person or his attorney, if authorized by: 
A. The District Attorney for the district in which that accused person 
is to be tried; 
B. A rule or ruling of a court of this State or of the United States; 
or 
C. The Attorney General. 
1979, c. 433, § 2. 


Amendments: 1977, c. 383. 

--1979. Chapter 433 enacted this sec- Former § 604 of this title. 
won. Library References 
Derivation: Criminal Law @=1226(2). 

1975, ¢c. 763, 13 C.J.S. Criminal Law § 2008. 

1977, ¢. 311, § 2. 


§ 615. Dissemination of conviction data 


Conviction data may be disseminated to any person for any purpone. 
1979, c. 433, § 2. 


Amendments: 
—- Chapter 433 enacted this sec- 
tion. 


§ 616. Inquiries required 


A criminal justice agency shall query the State Burenu of Identification 
prior to dissemination of any criminal history record Information for non- 
criminal justice purposes to assure thut the most up-to-date disposition is 
being used. 

1979, c. 433, § 2. 


Amendments: 
— Chapter 433 enacted this sec- 
tion. 


§ 617. Dissemination to noncriminal justice agencies 


Criminal history record information disseminated to u noncriminal jus- 
.thee agency under section 613 shall be used solely for the purpose of which 
it was disseminated and shall not be disseminated further. 

1979, ¢. 433, § 2. 


Amendments: 1977, c. 383. 

—1979. Chapter 433 enacted this sec- Former $ 604 of this title. 
tion. . Library References 
Derivation: Criminal Law G=1226(2) 


19°, ¢. 763 C.J.8. Criminal Law § 2008. 


$3. 
19.7, e. $11, § 2. 


§ 618. Confirming existence or nonexistence of criminal history record in- 
formation 


Excepe as provided tn section 612, subsection 3, paragraph RB, no criminal 
justice agency shall confirm the existence or nonexistence of criminal his- 
tory record information to any person or agency that would not be eligible 
to receive the information itself. 

1979, ¢. 433, § 2. 


Amendments: : 
- —1979. Chapter 433 enacted this sec- 
on. 
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§ 619. Unlawful dissemination 


1. Offense. A person is guilty of unlawful dissemination if he knowingly 
disseminates criminal history Information in violation of any of the provi- 
sions of this subchapter. 


2. Classification. Unlawful dissemination is a Clauss E crime. 
1979, c. 433, § 2. 


Amendments: Derivation: 
—1979. Chapter 433 enacted this sec- 1975, c. 763, 4 3. 
tion. Former § 605 of this title. 


§ 620. Right to access and review 


1, Inspection. Any person or hia attorney may inspect the criminal his- 
tory record information concerning him matntalned by oa eriminal justice 
agency, <A person's right to inspect or review criminal history record infor: 
mation xhall not include access to intelligence and investigative information 
or any other information which is not criminal history record information, 
A criminal justice agency may prescribe reasonable hours and loeations at 
Which the right may be exercised and any additional restrictions, Including 
satisfuctory verification of identity by fingerprint comparison, as are renson- 
ably necessary, These restrictions shall be to insure the security and con 
fidentiality of the criminal history record information and to verify the iden- 
tity of the person seeking to inspect that information, The agency shall 
supply the person or his attorney with a copy of the criminal histery record 
information pertaining to him on request and payment of a rensonnble fee, 


2. Review. A person or his attorney may request amendment or correc: 
tion of criminal justice record information concerning him by addressing, 
either in person or by mail, his request to the criminal justice ageney in 
Which the information is maintained. The request shall indicate the partien- 
lar record involved, the nature of the correction sough. and the justification 
for the amendment or correction, 


On receipt of a request, the criminal justice agency shall take necessary 
steps to determine whether the questioned information is accurate and com- 
plete. If investigation reveals that the questioned information is inaccurate 
or incomplete, the agency shall immediately correct the error or deficiency 
und advise the requesting person that the correction or amendment his been 
made. 


Not later than 15 days, excluding Saturdays, Sundays and legal public 
holidays, after the receipt of a request, the agency shall notify the requesting 
person in writing either that the agency has corrected the error or deficiency 
or that it refuses to make the requested amendment or correction. The no- 
tice of refusal shall include the reasons therefor, the procedure established 
by the agency for requesting a review by the head of the ugency of that re- 
fusal and the name and busitiess address of that official. 


3. Administrative appeal. If there is « request for review, the hend of 
the agency shall, not later than 30 days from the date of the request, ex- 
cluding Saturdays, Sundays and legal public holidays, complete the review 
and either make the requested «amendment or correction or refuse to do so. 
If the head of the ageney refuses to make the requested .mendment or correc: 
tion, he shall permit the requesting person to file with the agency a concise 
statement setting forth the rensons for his disngreement with the refusal. 
He shall also notify the person of the provisions for judicial review of the 
reviewing official’s determination under subsection 4. 


Dissemination of the disputed criminal history record information by that 
agency with which the requesting person has filed a statement of disagree- 
ment, occurring after the filing of such statement, shall clearly reflect no- 
tlee of the dispute. A copy of the statement shall be included, along with, 
if the agency deems it uppropriate, coples of n concise statement of the rea- 
sons of the agency for not making the amendment or correction requested. 
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4, Judicial review. If an administrative appeal brought pursuant to 
wubsection 3 ix denied by the head of the agency, or the requesting person 
lwlieves the decision of the head of the agency to be otherwise unsatisfactory, 
the person may, within 30 days of the decision rendered by the hend of the 
ugency, seek relief In the Superior Court, 


5. Notification, When a criminal justice agency has amended of correct- 
ed a person's criminal history record information in response to written re- 
quest as provided in subsection 2 or un court order, the agency shall, within 
WO days thereof, advise all prior recipients, who have reevived that informa. 
tion within the year prior to the amendment or correction, of the amend- 
nent or correction, It shall also notify the person of compliance with that 
requirement and the prior recipients notified. 


6. Right of release. The provisions of thix subchapter shull not limit the 
right of u person to disseminate to any other person criminal history record 
information pertaining to himself. 

1978, c. 233, § 2. 


Amendments: 1977, ¢. 384, #4 2to 4. 
—1979. Chapter 433 enacted this sec- Former j of this title. 

tion. Library References 

Derivation: Criminal Law €@1226(1) 
1975, c. 763, § 3. C.J.S. Criminal Law § 2008. 


§ 621. Information and records of the Attorney Generali, State Police and 
Bureau of identification 


Nothing in this subchapter shall require dissemination of Information or 
records of the Attorney General, State Volice or Burenu of Identification 
thut are declared to be confidential under Title 5, section 200-D or Title 25, 
section 1631. 

1979, c, 433, § 2. 


Amendments: 
—1979. Chapter 433 enacted this sec- 
tion, 


§ 622. Application 


The provisions of this subchapter shall apply to criminal history record 
information in existence before July 29, 1976, including that which has been 
previously expunged under any other provision of Maine law, as well as to 
criminal history record informution in existence on July 29, 19/6 and there- 


after. 
1979, c. 433, § 2. 
Amendments: Derivation: 
—1979. Chapter 433 enacted this sec- 1975, c. 763, § 3. 
tion. Former § 607 of this title. 


§ 2161-A. Repealed. 1975, c. 763, § 1; 1977, c. 78, § 117, 
eff. April 14, 1977 


The repealed section, relating to 1975, c. 771, § 159. 
®xpungement of records, was derived See, now, § 611 et seq. of title 16. 
from Laws 1973, c. 691 and Laws 


BEST COCUMENT AVAILABLE 


3/ 


vA 


8 mrsa 
; - - 


TTR TTL 


mae 
“2G re a 
errs 


RREQei A 
Category Citation R 
1, State Regulatory Authority 27-746 x y 
2. Privacy and Security Council 27-746 x L 
3. Dissemination Regulations 27-749 x A 
3.10 Authorizes to Criminal Justice Agencies N 
3.11 Authorizes to Govt. Non-Criminal 27-749 x 
Justice Agencies Reg. 12.06.08.10C(1) x D 
° A P 7-749 
3.12 uthorizes to Private Sector (eg. 12.06.08, 100 % 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 27-749 x 
3.20 Authorizes to Criminal Justice Agencies | Reg. 12.06.08.10B A 
3.21 Authorizes to Govt. Non-Criminal 27-749 | x 
Justice Agencies Reg. 12.06.08. 10C(2) xX 
3.22 Authorizes to Private Sector 27-749 X 
12.06.08. 10D(2) x 
3.23. ~=Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 27-749 X 
3.30 Authorizes to Criminal Justice Agencies Reg. 12.06.08.10B x 
3.31 Authorizes to Govt. Non-Criminal 27-749 X 
Justice Agencies Reg. 12.06.08.10C(2) x 
3.32 Authorizes to Private Sector 27-749 X 
LOD x 
3.33. ~=Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4. Ri 27.751 X 
2 ight to Inspect and Take Notes Rep. 12.06.08.05 x 
4.3 Right to Inspect and Obtain Copy 
27-752 x 
5. Right to Challenge Reg. 12.06.08.07 x 
6. Judicial Review of Chailenged Information 27-753(c) . 
7. Purging Non-Conviction Information Do on : 
8. Purging Conviction Information 27-292 X 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
11. Removal of Disqualifications 27-292 Xx 
27-292 x 
12. Right to State Non-Existence of Record 27-740 Xx 
27-749 x 
13. Research Access 43B-22 x 
Reg. 12.06.08. 10F(7) x 
Reg. 12.06.08.09 x 
14, Accuracy and Completeness Rn 1218 x 
: : : 27-747 { xX 
14.1 Disposition Reporting Requir ‘ments 27-748 xX 
14.2 Auditing Requirements Reg. 12.06.08. 12 Xx 
14.3 Other Accuracy/Completeness Reg. 12.06.08.08B x 
Requirements Reg. 12.06.08. 10G X 
15. Dedication 
Reg. 12.06.08.10N x 
16. Civil Remedies 76A-5 X 
27-739 xX 
—_ ; 43B-22 X 
17. Criminal Penalties 76A-5 x 
18. Public Records 76A-1 et seq. | x. 
| 
19. Separation of Files | 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security Reg. 12.06.08.11 | Xx 
22.2 Administrative Security Reg. 12.06.98.11 | X 
22.3 Computer Security Reg. 12.06.08.11 | | | x 
if 7 
Reg. 12.06.08. 10G(2) | | xX 
23. Transaction Logs Reg. 12.06.08.10H, I, K ; | | X 
24. Training Employees | 
25. Listing of Information Systems ma, 
26. FOIA (Including CJD) — {| .* 
| | 
27. FOIA (Excluding C31) | | | | 
27-747(b) ; |X 
28. Central State Repository ; Reg. 12.06.08.04 | | X 
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Maryland Annotated Code of 1957 
Art. 27 


V 
CRIMINAL JUSTICE INFORMATION SYSTEM 


§ 742. Purpose of subtitle; legislative findings. 


(a) The purpose of this subtitle is to create and maintain an accurate and 
efficient criminal justice information system in Maryland consistent with 
applicable federal law and regulations, the need of criminal justice agencies in 
the State for accurate and current criminal history record information, and the 
right of individuals to be free from improper and unwarranted intrusions into 
their privacy. 

(b) In order to achieve this result, the General Assembly finds that there is 
a need: 

(1) To create a central repository for criminal history record information; 

(2) To require the reporting of accurate, relevant, and current information to 
the central repository by all criminal justice agencies; 

(3) To ensure that criminal history record information is kept accurate and 
current; and 

(4) To prohibit the improper dissemination of such information. 

(c) This subtitle is intended to provide a basic statutory framework within 
which these objectives can be attained. (1976, ch. 239.) 


Editor’s note. — Section 3, ch. 239, Acts 1976, 1977, except that §§ 742, 743, 744, 745, 746, 748, 
provides that the act shall take effect Dec. 31, 751, 752, and 753 shall take effect July 1, 1976. 


§ 743. Definitions. 


(a) As used in this subtitle, the following words have the meanings indicated. 


(b) “Advisory Board” means the Criminal Justice Information Advisory 
Board. 

(c) “Central repository” means the criminal justice information system 
central repository created by § 747 (b) of this article. 

(d) “County” includes Baltimore City. 

(e) “Criminal history record information” means data initiated or collected by 
a criminal justice agency on a person pertaining to a reportable event. The term 
does not include: 

(1) Data contained in intelligence or investigatory tiles or police work-product 
recorus used solely for police investigation purposes; 

(2) Data pertaining to a proceeding under Subtiu.e 8 of Title 3 of the Courts 
Article (Juvenile Causes), but it does include data pertaining to a person 
following waiver of jurisdiction by a juvenile court; 

(3) Wanted posters, police blotter entries, court records of public judicial 
proceedings, or publisned court opinions; 

(4) Data pertaining to violations of the traffic laws of the State or any other 
traffic law, ordinance, or regulation, or violations 0{ any local ordinances, or any 
State or local regulations, or violations of the Natural Resources Article or 
public local laws, unless the individual is arrested on a bench warrant issued for 
failure to appear in court or obey a court order for any such violation, or unless 


7 BEST DOCUMENT AVAILABLE 


MARYLAND 


the individual is committed to a correctional facility upon conviction for any such 
violation; 

(S) Data concerning the point system established by the Motor Vehicle 
Administration in accordance with the provisions of Title 16 of the 
Transportation Article; 

(6) Presentence investigation and other reports prepared by a probation 
department for use by a court in the exercise of criminal jurisdiction or by the 
Governor in the exercise of nis power of pardon, reprieve, commutation, or nolle 
prosequi; or 

(7) Data contained in current case-in-progress systems or records pertinent to 
public judicial proceedings which are reasonably contemporaneous to the event 
to which the information relates. 

(f) “Criminal justice agency’ means any government agency or subunit of any 
such agency which is authorized by law to exercise the power of arrest, 
detention, prosecution, adjudication, correctional supervision, rehabilitation, or 
release of persons suspected, charged, or convicted of a crime and which 
allocates a substantial portion of its annual budget to any of these functions. The 
term does not include the Juvenile Services Administration or a juvenile court, 
but it does include the following agencies, when exercising jurisdiction over 
criminal matters or criminal history record information: 

(1) State, county, and municipal police departments and agencies, sheriffs’ 
offices, correctional facilities, jails, and detention centers; 

(2) The offices of the Attorney General, the State’s attorneys, and any other 
person authorized by law to prosecute persons accused of criminal offenses; 

(3) The Administrative Office of the Courts, the Court of Appeals, the Court 
of Special Appeals, the circuit courts, including the courts of the Supreme Bench 
of Baltimore City, the District Court of Maryland, and the offices of the clerks 
of these courts. 

(g) “Criminal justice information system” means the equipment (including 
computer hardware and software), facilities, procedures, agreements, and 
personnel used in the collection, processing, preservation, and dissemination of 
criminal history record information. 

(h) “Disseminate” means to transmit criminal history record information in 
any oral or written form. The term does not include: 

(1) The transmittal of such information within a criminal justice agency; 

(2) The reporting of such information as required by § 747 of this article; or 

(3) The trensmittal of such information between criminal justice agencies in 
order to permit the initiation of subsequent criminal justice proceedings against 
a person relating to the same offense. 

(i) “Reportable event” means an event specified or provided for in § 747. 

(j) “Secretary”’ means the Secretary of Public Safety and Correctional 
Services. (1976, ch. 239; 1977, ch. 765, § 8; 1978, ch. 329; 1979, ch. 633.) 


Effect of amendments. — The 1977 “Title 16 of the Transportation Article” for 
amendment. e‘fective July 1, 1977, substituted “Subtitle 6, Part VII of Article 6642 of the Code” 
“§ 21-902 of the Transportation Article’ for at the end of paragraph (5). 

“$3 11-902 of Article 66% of the Code” at the end The 1978 amendment, approved May 2, 1978, 
of paragraph (4) in subsection (e) and substituted and effective from date of passage, substituted 
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the language beginning “or violations of any provides that this section shall take effect July 
local ordinances” for “except offenses involving 1, 1976. 
death or injury to a person, or offenses under Civil nonsupport matters not included in 
§ 21-902 of the Transportation Article” at the subsection (e). — Because civil nonsupport 
end of paragraph‘(4) in subsection (e). matters are not reportable events pursuant to 
The 1979 amendment, effective July 1, 1979, § 747 of this article, they do not constitute 
added “or public local laws” in paragraph (4) of criminal history record information as defined in 
subsection (e). this section. 63 Op. Att’y Gen. (August 3, 
Editor's note. — Section 3, ch. 239, Acts 1976, 1978). 


§ 744. Criminal Justice Information Advisory Bourd created; 
composition; appointment and terms of members; 
chairman; vacancy; compensation and expenses; 
staff. 


(a) Created; term; composition; designation of representative. — There is a 
Criminal Justice Information Advisory Board which, for administrative and 
budgetary purposes only, is within the Department of Public Safety and 
Correctional Services. Subject to the provisions of subsection (b), the members 
shall be appointed for a term of three years. One member shall be designated 
by the Governor as chairman. Each member, other than the member from the 
general public, may designate a person to represent him at any board meeting, 
but the designee may not vote. The Advisory Board consists of the following 
members: 

(1) One member of the Maryland Senate appointed by the President of the 
Senate; 

(2) One member of the House of Delegates appointed by the Speaker of the 
House of Delegates; 

(3) The executive director of the Governor’s Commission on Law Enforcement 
and the Administration of Justice; 

(4) Three persons from the judicial branch of State government appointed by 
the Chief Judge of the Court of Appeals; 

(5) The Secretary of Public Safety and Correctional Services; 

(6) Two executive officials from State, county, or municipal police agencies; 


(7) One executive official from a correctional services agency; 

(8) Two elected county officials; 

(9) The Attorney Genera! of Maryland; 

(10) One elected municipal official; 

(11) One State’s attorney; and 

(12) One person from the general public. 

(b) Appointment of members. — Except for those members appointed by the 
President of the Senate, the Speaker of the House, and the Chief Judge of the 
Court of Appeals, all members are appointed by the Governor. The executive 
director of the Governor's Commission, the Secretary of Public Safety and 
Correctional Services, and the Attorney General shall serve ex officio. 

(c) Vacancy. — A vacancy occurring before the expiration of a term shall be 
filled by the appointing authority for the remainder of the term. A member 
serves until his successor is appointed and qualifies. 


319 


BEST DOCUMENT AVAILABLE 


MARYLAND 


(d) Compensation and expenses. —- Members shall receive no compensation 
for their services, but shall be reimbursed from their reasonable expenses as 
provided in the State budget. 

(e) Use of staff and facilities of other agencies. — In the performance of its 
functions, the Advisory Board may use the services of the staff and the facilities 
of the Department of Public Safety and Correctional Services, the 
Administrative Office of the Courts, and the Governor’s Commission on Law 
Enforcement and the Administration of Justice, subject to the approval of the 
head of the respective department or agency. (1976, ch. 239.) 


Editor's note. — Section 3, ch. 239, Acts 1976, 
provides that this section shall take effect July 
1, 1976. 


§ 745. Duties of Advisory Board. 


(a) Generally. — The Advisory Board shall perform the duties set forth in this 
section and those of an advisory nature that may otherwise be delegated to it 
in accordance with law. 

(b) Information to Secretary and Court of Appeals. — It shall advise the 
Secretary and the Court of Appeals and its Chief Judge on matters pertaining 
to the development, operation, and maintenance of the criminal justice 
information system, and shall monitor the operation of the system. 

(c) Rules and regulations. — It shall propose and recommend to the Secretary, 
and, in conjunction with the Standing Committee on Rules of the Court of 
Appeals, to the Court and its Chief Judge, rules and regulations necessary to the 
development, operation, and maintenance of the criminal justice information 
system. 

(d) Recommendations and reports. — It shall: 

(1) Recommend procedures and methods for the use of criminal history record 
information for the purpose of research, evaluation, and statistical analysis of 
criminal activity; 

(2) Recommend any legislation necessary for the implementation, operation, 
and maintenance of the criminal justice information system; and 

(3) Report annually to the Governor and the General Assembly on the 
development and operation of the criminal justice information system. (1976, ch. 
239.) 


Editor's note. — Section 3, ch. 239, Acts 1976, 
provides that this section shall take effect July 
1, 1976. 


§ 746. Adoption of rules. 


(a) Duty of Secretary and Court of Appeals. — The Secretary shall adopt 
appropriate rules and regulations for agencies in the executive branch of 
government and for criminal justice agencies other than those that are part of 
the judicial branch of government to implement the provisions of this subtitle 
and to establish, operate, and maintain the criminal justice information system. 
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The Court of Appeals and its Chief Judge, acting pursuant to §§ 18 and 18A of 
Article IV of the Constitution of Maryland, shall adopt appropriate rules and 


regulations for the same purposes for the judicial branch of government. 
(b) Scope of rules. — Subject to the provisions of Article 15A, § 23B, the rules 
and regulations adopted by the Secretary, the Court, and the Chief Judge shall 


include those: 


(1) Governing the collection, reporting, and dissemination of crirninal history 
record information by the courts and all other criminal justice agencies; 

(2) Necessary to insure the security of the criminal justice information system 
and all criminal history record information reported and collected from it; 

(3) Governing the dissemination of criminal history record information in 
accordance with the provisions of this subtitle and the provisions of 8§ 735 to 741; 


(4) Governing the procedures for inspection and challenging of criminal 


history record information; 


(5) Governing the auditing of criminal justice agencies to insure that criminal 
history record information is accurate and complete and that it is collected, 
reported, and disseminated in accordance with the provisions or this subtitle and 


the provisions of 8§ 735 to 741; 


(6) Governing the development and content of agreements between the 
central repository and criminal justice and noncriminal justice agencies; 
(7) Governing the exercise of the rights of inspection and challenge provided 


for in §§ 75) through 755. 


(c) Consistent with subtitle. — Rules and regulations adopted by the 
Secretary or the Court or its Chief Judge may not be inconsistent with the 
provisions of this subtitle. (1976, ch. 239.) 


Editor's note. — Section 3, ch. 239, Acts 1976, 
provides that this section shall take effect July 
1, 1976. 

Ultimate authority to promulgate and 
enforce rules and regulations. — The Court of 
Appeals and the Secretary have the ultimate 
authority to promulgate and enforce rules and 
regulations relating to the collection, reporting 
and dissemination of criminal history records 
information, whether stored in an automated or 
manual system. 63 Op. Att’y Gen. (January 
10, 1978). 

The Court of Appea!s and the Secretary have 
the ultimate authority to promulgate and 
enforce rules and regulations relating to the 
security of criminal history records information, 
whether stored in an automated or a manual 
system.63 Op. Att'yGen. (January 10, 1978). 

Responsibilities of secretaries under system 
are compatible. — While the criminal justice 
information system clearly intends that the 
Secretary of Public Safety and Correctional 
Services direct the operation and management 
of Maryland's criminal justice information 


system, it also clearly subjects the automatic 
data processing portion thereof to the central 
data processing authority of the Secretary of 
Budget and Fiscal Planning ind, as a matter of 
State law, these responsibilities are compatible. 
63 Op. Att’y Gen. (January 10, 1978). 

In consolidation of Public Safety Data 
Center with Baltimore Computer Utility, the 
Secretary of Budget and Fiscal Planning would 
continue to have the central data processing 
authority which he presently has with respect to 
all executive branch data processing, including 
the present Public Safety Data Center; and the 
Comptroller of the Treasury would acquire 
central processing responsibility which, insofar 
as the Court's portion of the criminal justice 
information system central repository is 
concerned, would be subject to the superior 
authority of the Court of Appeals and its Chief 
Judge in much the same manner as the 
responsibility of the operator of the Public 
Safety Data Center presently is subject to that 
judicial administrative authority. 63 Op. Att’y 
Gen. (January 10, 1978). 
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§ 747. Reporting criminal history record information; central 
repository. 


(a) Reportable events. — The following events are reportable events under 
this subtitle: 

(1) Issuance or withdrawal of an arrest warrant; 

(2) An arrest; 

(3) Release of a person after arrest without the filing of a charge; 

(4) Presentment of an indictment, filing of a criminal information, or filing of 
a statement of charges after arrest; 

(5) A release pending trial or appeal; 

(6) Commitment to a place of pretrial detention; 

(7) Dismissal or quashing of an indictment or criminal information; 

(8) A nolle prosequi; 

(9) Placement of a charge on the stet docket; 

(10) An acquittal, conviction, or other disposition at or following trial, 
including a finding of probation before judgment; 

(11) Imposition of a sentence; 

(12) Commitment to a correctional facility, whether State or locally operated; 

(13) Release from detention or confinement; 

(14) An escape from confinement; 

(15) A pardon, reprieve, commutation of sentence, or other change in a 
sentence, including a change ordered by a court; 

(16) Entry of an appeal to an appellate court; 

(17) Judgment of an appellate court; 

(18) Order of a court in a collateral proceeding that aftects a person’s 
conviction, sentence, or confinement; and 

(19) Any other event arising out of or occurring during the course of criminal 
justice proceedings declared to be reportable by rule or regu.ation of ‘he 
Secretary or the Court of Appeals. 

(b) Zstablishment and operation of central repository. — There is a criminal 
justice information system central repository for the collection, storage, and 
dissemination of criminal history record information. The central repository 
shali be operated by the Maryland State Police, under the administrative contro] 
of the Secretary, with the advice of the Advisory Board. 

(c) Time for reporting criminal history record information. — Every criminal 
justice agency shall report criminal history record information, whether 
collected manually or by means of an automated system, to the central 
repository, in accordance with the following provisions: 

(1) Data pertaining to an arrest or the issuance of an arrest warrant shall be 
reported within 72 hours after the arrest is made or the warrant is issued 
whichever first occurs; 

(2) Data pertaining to the release of a person after arrest without the filing 
of a charge shall be reported within 30 days after the person is released; 

(3) Data pertaining to any other reportable event shall be reported within 60 
days after occurrence of the event: 
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(4) The time requirements in this subsection may be reduced by rules adopted 
by the Secretary or the Court of Appeals. 

(d) Reporting methods. — Reporting methods may include: 

(1) Submittal of criminal history record information by a criminal justice 
agency directly to the central repository; 

(2) If the information can readily be collected and reported through the court 
system, submittal to the central repository by the administrative office of the 
courts; or 

(3) If the information can readily be collected and reported through criminal 
justice agencies that are part of a geographically based information system, 
submittal to the central repository by such agencies. 

(e) Maintenance and dissemination of more detailed information. — Nothing 
in this section shall prevent a criminal justice agency from maintaining more 
detailed information than is required to be reported to the central repository. 
However, the dissemination of any such criminal history record information is 
governed by the provisions of § 749. 

(f) Avoidance of duplication in reporting. — The Secretary and the Court of 
Appeals may determine, by rule, the reportable events to be reported by each 
criminal justice agency, in order to avoid duplication in reporting. (1976, ch. 239; 


1979, ch. 633.) 


Effect of amendment. The 1979 amendment, 
effective July 1, 1979, added “after arrest” at 
the end of paragraph (4) in subsection (a). « 

Effective Dec. 31, 1977. — See Editor's note to 
§ 742 of this article. | 

Civil nonsupport matters do not constitute 
criminal history record information. — 
Because civil nonsupport matters are not 
reportsbie events pursuant to this section, they 
do not constitute criminal history record 
information as defined in § 743 of this article. 63 
Op. Att'y Gen. (August 3, 1978). 

State law does not prohibit use of data 
center operated by noncriminal justice agency 
so long as the criminal justice information 
system central repository is operated by the 
Maryland State Police under the administrative 
control of the Secretary of Public Safety and 
Correctional Services with the advice of the 
Criminal Justice Information Advisory Board. 63 
Op. Att'y Gen. (January 10, 1978). 

Responsibilities of secretaries under system 
are compatible. — While the criminal justice 
information system clearly intends that the 
Secretary of Public Safety and Correctional 
Services direct the operation and management 
of Marvland’s criminal justice information 
system, it also ciearly subjects the automatic 
data processing portion thereof to the central 
data processing authority of the Secretary of 
Budget and Fiscal Planning and, as a matter of 
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State iaw, these responsibilities are compatible. 
63 Op. Att’y Gen. (January 10, 1978). 

In consolidation of Public Safety Data 
Center with Baltimore Computer Utility, the 
Secretary of Budget and Fiscal Planning would 
continue to have the central data processing 
authority which he presently has with respect to 
all executive branch data processing, including 
the present Public Safety Data Center; and the 
Comptroller of the Treasury would acquire 
central processing responsibility which, insofar 
as the court’s portion of the criminal justice 
information system central repository is 
concerned, would be subject to the superior 
authority of the Court of Appeals and its Chief 
Judge in much the same manner as the 
responsibility of the operator of the Public 
Safety Data Center presently is subject to that 
judicial administrative authority. 63 Op. Att’y 
Gen. (January 10, 1978). 

In consolidation of the Public Safety Data 
Center with the Baltimore Computer Utility, the 
Secretary >f Public Safety and Correctional 
Services would continue, for the purposes of the 
Public Information Act, to be the “official 
custodian” of the criminal history records stored 
in the shared system and the Maryland State 
Police would continue to be the “custodians” of 
such records. 63 Op. Att’y Gen. (January 10, 
1978). 
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§ 748. Agreements with criminal justice agencies; sharing 
criminal history record information. 


(a) Duty of Secretary and Chief Judge of Court of Appeals; provisions of 
agreements. — The Secretary and the Chief Judge of the Court of Appeals shall 
develop agreements between the central repository and criminal justice agencies 
pertaining to: 

(1) The method by which the agency will report information, including the 
method of identifying an offender in a manner that permits other criminal justice 
agencies to locate the offender at any stage in the criminal justice system, the 
time of reporting, the specific data to be reported by the agency, and the place 
of reporting; 

(2) The services to be provided to the agency by the central repository; 

(3) The conditions and limitations upon the dissemination of criminal history 
record information by the agency; 

(4) The maintenance of security in all transactions between the central 
repository and the agency; 

(5) The method of complying with the right of a person to inspect, challenge, 
and correct cviminal history record information maintained by the agency; 

(6) Audit requirements to ensure the accuracy of all information reported or 
disseminated; 

(7) The timetable for the implementation of the agreement; 

(8) Sanctions for failure of the agency to comply with any of the provisions 
of this subtitle, including the revocation of any agreement between the agency 
and the central repository and appropriate judicial or administrative proceedings 
to enforce compliance; and 

(9) Other provisions that the Chief Judge and the Secretary may deem 
necessary. 

(b) Sharing information with other states and countries and federal agencies. 
— The Secretary and the Chief Judge of the Court of Appeals may develop 
procedures for the sharing of criminal history record information with federal 
criminal justice agencies and criminal justice agencies of other states and other 
countries, consistent with the provisions of this subtitle. (1976, ch. 239; 1979, ch. 
633.) 


Effect of amendment. — The _ 1979 
amendment, effective July 1. 1979, substituted 
“Chief Judge of the Court of Appeals” for 
“Court of Appeals, pursuant to the rules 
adopted by them” in the introductory paragraph 
in subsection (a) and substituted “Chief Judge” 


for “Court of Appeals” in paragraph (9) in that 
subsection. 

Editor’s note. — Section 3, ch. 239, Acts 1976, 
provides that this section shall take effect July 
1, 1976. 


§ 749. Dissemination of criminal history record information. 


A criminal justice agency and the central repository may not disseminate 
criminal history record information except in accordance with the applicable 
federal law and regulations. (1976, ch. 239.) 


* BEST DOCUMENT AVAILABLE 


MARYLAND 


Effective Dec. 31, 1977. — See Editor's note to 
§ 742 of this article. 

Dissemination by Division of Parole and 
Probation. — The Division of Parole and 


Disclosure of criminal recers 


employment purposes. — Under ae. 
circumstances, the disclosure of a criminal 


conviction record to an employer or prospective 
employer of a parolee or probationer may be 
indicated. 63 Op. Att'y Gen. (August 3, 1978), 


Probation may only disseminate criminal history 
record information, pursuant to this section, in 
accordance with applicable federal law and/or 
ceeeene. 63 Op. Att’y Gen. (August 3, 
1978). 


§ 750. Compliance with §§ 735 to 741. 


Notwithstanding any other provisions of this subtitle no record may be 
maintained or disseminated inconsistently with the provisions of §§ 735 through 
741 of Article 27. (1976, ch. 239.) 


Effective Dec. 31, 1977. — See Editor's note to 
§ 742 of this article. 


§ 751. Right of inspection; copies. 


(a) Subject to the provisions of § 752 (f), a person may inspect criminal history 
record information maintained by a criminal justice agency concerning him. A 
person’s attorney may inspect such information if he satisfactorily establishes 
his identity and presents a written authorization from his client. 

(b) Nothing in this section requires a criminal justice agency to make a copy 
of any information or allows a person to remove any document for the purpose 
of making a copy of it. A person having the right of inspection may make notes 
of the information. (1976, ch. 239.) 


Editor's note. — Section 3, ch. 239, Acts 1976, 
provicies that this section shall take effect July 
1, 1976. 


§ 752. Cnallenging information. 


(a) Notice of challenge. — A person who has inspected criminal history record 
information relating to him may challenge the completeness, contents, accuracy, 
or dissemination of such information by giving written notice of his challenge 
to the central repository and to the agency at which he inspected the information, 
if other than the central repository. The notice shall set forth the portion of the 
information challenged, the reason for the challenge, certified documentation or 
other evidence supporting the challenge, if available, and the change requested 
in order to correct or complete the information or the dissemination of the 
information. The notice shall contain a sworn statement, under penalty of 
perjury, that the information in or supporting the challenge is accurate and that 
the challenge is made in good faith. 

(b) Audit of information; notice of repository’s determination. — Upon receipt 
of the notice, the central repository shall conduct an audit of that part of the 
person’s criminal history record information necessary to determine the 
accuracy of the challenge. As part of the audit, the central repository may 
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require any criminal justice agency that was the source of challenged 
information to verify the information. The central repository shall notify the 
person of the results of its audit and its determination within 90 days after 
receipt of the notice of challenge. This notice shall be in writing, and, if the 
challenge or any part of it is rejected, the notice shall inform the person of his 
rights of appeal. 

(c) Correction of records. — If the challenge or any part of it is determined 
to be valid, the central repository shall make the appropriate correction on its 
records and shall notify any criminal justice agency which has custody of the 
incomplete or inaccurate information, or portion of it of the correction, and the 
agency shall take appropriate steps to correct its records. The agency shall 
certify to the central repository that the correction was made. 

(d) Notice of correction when information disseminated. — A criminal justice 
agency required to correct any criminal! history record information pursuant to 
subsection (c) that had previously disseminated such information shall give 
written notice to the agency or person to whom the information was 
disseminated of the correction. That agency or person shall promptly make the 
correction on its records, and certify to the disseminating agency that the 
correction was made. 

(e) Notice to agencies of denial of challenge. — If the challenge, or any part 
of it, is denied, the central repository shall give written notice of the denial to 
any agency with which a copy of the challenge was filed. 

(f) Inspection or challenge of information relevant to pending criminal 
proceeding. — A person is not entitled to inspect or challenge any crim. 
history record information pursuant to this subtitle if the information or any 
part of it is relevant to a pending criminal proceeding. This subsection does not 
affect any right of inspection and discovery permitted under Chapter 700 of the 
Maryilanc Rules or the Maryland District Rules, or permitted under any statute, 
rule, or regulation not part of or adopted pursuant to this subtitle. 

(g) Delay in requiring performance of duties by central repository. — The 
provisions of this section concerning the duties of the central repository may, by 
rule of the Secretary, be delayed until the Secretary determines that the central 
repository is able to comply with them, but not later than July 1, 1977. Until then, 
the duties of the central repository shall be performed by the appropriate 
criminal justice agencies. (1976, ch. 239.) 


Editor's note. — Section 3, ch. 239, Acts 1976, 
provides that this section shali take effect July 
1, 1976. 


§ 753. Rights of appeal. 


(a) Rules for aaministrative appeals. — The Secretary and the Court of 
Appeals shall adopt appropriate rules and procedures for administrative appeals 
from decisions by criminal justice agencies denying the right of inspection of, 
or challenges made to, criminal history record information. 


These rules shall include provisions for: 
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(1) The forms, manner, and time for taking an appeal; 

(2) The official or tribunal designated to hear the appeal; 

(3) Hearing and determining the appeal; and 

(4) Implementing the decision on appeal. 

(b) Right to take administrative appeal. — A person aggrieved by a decision 
of a criminal justice agency concerning inspection or a challenge may take an 
administrative appeal in accordance with the rules and procedures adopted by 
the Secretary and the Court of Appeals. 

(c) Judicial] review. — A person aggrieved by a decision on an administrative 
appeal, including the central repository and a criminal justice agency, may seek 
judicial review in accordance with the Administrative Procedure Act and the 
Maryland Rules. (1976, ch. 239.) 


Editor's note. — Section 3, ch. 239, Acts 1976, 
provides that this section shall take effect July 
1, 1976. 


§ 754. Requiring inspection or challenge of information in 
order to qualify for employment. 


(a) It is unlawful for any employer or prospective employer to require a 
person to inspect or challenge any criminal history record information relating 
to that person for the purpose of obtaining a copy of the person’s record in order 
to qualify for employment. 

(>) Any person violating the provisions of this section is guilty of a 
misdemeanor, and, upon conviction, is subject to a fine of not more than $5,000 
or imprisonment for not more than six months, or both, for each violation. (1976, 
ch. 239.) 


Effective Dec. 31, 1977. — See Editor's note to 
§ 742 of this article. 


§ 755. Inspection and challenge of information recorded prior 
to July 1, 1976. 


Criminal history record information which was recorded prior to July 1, 1976 
is subject to the right of access and challenge in accordance with this subtitle. 
However, the duty of a criminal justice agency is to make a reasonable search 
for such information. There is no duty to provide access to criminal history 
record information that cannot be located after a reasonable search. (1976, ch. 
239.) 


Effective Dec. 31, 1977. — See Editor's note to 
§ 742 of this article. 
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Article 27 


§ 292. Expunging criminal arrest record of person not 
convicted; probation and discharge of first 
offenders. 


(b) Whenever any person who has not previously been convicted of any 
offense under this subheading or under any prior law of this State or the laws 
of the United States or of any other state relating to controlled dangerous 
substances defined in this subheading, pleads guilty to or is found guilty of any 
of the offenses specified in this subheading, the court, if satisfied thac the best 
interests of the person and the welfare of the people of this State would be 
served thereby may, with the consent of such person stay the entering of the 
Ndgment of guilt, defer further proceedings, and place such person on 
probation subject to such reasonable terms and conditions as may be 
appropriate and may in addition require that such person undergo inpatient or 
outpatient treatment for drug abuse. By consenting to and receiving a stay of 

entering of,the judgment of guilt as provided by this subsection, the person 
waives all rights to appeal from the judgment of guilt by the court at any time. 
Prior to the person consenting to the stay of entering of the judgment of guilt, 
the court shall notify the person that by consenting to and receiving the stay 
of entry of judgment, he waives the right to appeal from the judgment of guilt 
by the court at any time. Upon violation of a term or condition, the court may 
enter a judgment of conviction and proceed as otherwise provided. Upon 
fulfillment of the terms and conditions, the court shall discharge such person 
and dismiss the proceedings against him. Discharge and dismissal under this 
section shall be without a judgment of conviction and shall not be deemed a 
conviction for purposes of disqualifications or disabilities imposed by the law 
upon conviction of a crime including the additional penalties imposed for 
second or subsequent convictions under § 293 of this subheading. Discharge 
and dismissal under this section may occur only once with respect to any person 
and in addition any public criminal record in any such case shall be expunged 
upon the satisfactory completion of any such period of probation. Any expunged 
arrest and/or conviction shall not thereafter be regarded as an arrest or 
conviction for purposes of employment, civil rights, or any statute or regulation 
or license or questionnaire or any other public or private purpose, provided that 
any such conviction shall continue to constitute an offense for purposes of this 
subheading or any other criminal statute under which the existence of a prior 
conviction is relevant. 

(1978, ch. 964.) 
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Effect of amendment. The 1978 
amendment, effective July 1, 1978, inserted the 
second and third sentences in subsection (b). 

As subsection (a) was not affected by the 
amendment, it s not set forth above. 

Section anu. § 641 compared. — An order 
for probation under § 641 of this article, which 
has general application, is similar to an order 
under this section in that the court stays the 
entering of judgment, defers further 
proceedings and places the person on probation 
subject to reasonable terms, providing for 
discharge of the accused after probation, but 
unlike this section, § 641 does not provide for 
dismissal upon successful completion of 


probation, nor does § 641 provide for automatic — 


expungement. Warren v. State, 281 Md. 179, 
377 A.2d 1169 (1977). 

Section is not at odds with, and does not 
preempt, Maryland Rules, Rule 764 (now 
774). Hyman v. State, 29 Md. App. 399, 348 
A.2d 34 (1975). 

Sentencing provisions of subsection (b) 
prerequisite to expungement. — It is only 
when the procedures authorized by the 
sentencing provisions of subsection (b) of this 


section have been followed that the discharge, 
dismissal, and expungement provisions of the 
statute come into play. The court must be 
satisfied that the best interest of the person and 
the welfare of the people of Maryland were 
served. It should stay the entering of the 
judgment of guilt, with the consent of the 
person, defer further proceedings, and grant 
probation. It is then that the person is entitled, 
upon fulfillment of the terms and conditions of 
probation, to be discharged, to have the 
proceedings against him dismissed, and to have 
any criminal record expunged. The former is a 
condition precedent to the latter. Hyman v. 
State, 29 Md. App. 399, 348 A.2d 34 (1975). 

Discharge and dismissal under 
subsection (b) of this section is not a 
conviction for purposes of imposing additional 
penalties for second or subsequent offenders 
under § 293 of this article. Warren v. State, 281 
Md. 179, 377 A.2d 1169 (1977). 

Probation different from suspension of 
sentence. — Probation under subsection (b) of 
this section is quite different from a suspension 
of sentence. Warren v. State, 281 Md. 179, 377 
A.2d 1169 (1977). 
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4. Copies, printouts and photographs of public 19. Notice of meetings. 
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§ 1. Definitions. 


(a) In this article the following words have the meanings indicated. 

(b) “Public records” when not otherwise specified shall include any paper, 
correspondence, form, book, photograph, photostat, film, microfilm, sound 
recording, map, drawing, or other written document, regardless of physical 
form or characteristics, and including all copies thereof, that have been made 
by any branch of the State government, including the legislative, judicial, and 
executive branches, by any branch of a political subdivision, and by any agency 
or instrumentality of the State or a political subdivision, or received by them 
in connection with the transaction of public business. The term “public records” 
also includes the salaries of all employees of the State, of a political 
subdivision, and any agency or instrumentality thereof, both in the classified 
and nonclassified service. 

(c) “Applicant” means and includes any person requesting disclosure of pub- 
lic records. 

(d) “Written documents” means and includes all books, papers, maps, 
Photographs, cards, tapes, recordings, computerized records, or other 
documentary materials, regardless of physical form or characteristics. 

(e) “Political subdivision” means and includes every county, city and county, 
city, incorporated and unincorporated town, school district, and special district 
within the State. 


(f) “Official custodian” means and includes each and every officer or 
employee of the State or any agency, institution, or political subdivision 
thereof, who is responsible for the maintenance, care, and keeping of public 
records, regardless of whether such records are in his actual personal custody 
and control. 

(g) “Custodian” means and includes the official custodian or any authorized 
person having personal custody and control of the public records in question. 

(h) “Person” means and includes any natural person, corporation, partner- 
ship, firm, association, or governmental agency. 

(i) “Person in interest” means and includes the person who is the subject of 
a record or any representative designated by said person, except that if the 
subject of the record is under legal disability, the term “person in interest” 
shall mean and include the parent or duly appointed legal representative. 
(1970, ch. 698; 1973, ch. 63; 1978, ch. 1006.) 
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Intent of 1973 amendment. — It is clear 
that the thrust of the 1973 amendment to 
subsection (b) of this section was in the 
direction of the modern trend to require finan- 
cial disclosures and end invidious shadows of 
secrecy. Moberly v. Herboldsheimer, 276 Md. 
211, 345 A.2d 855 (1975). 

Maryland Automobile Insurance Fund 
must be considered an agency of the State 
within the meaning of the Public Information 
Act. 62 Op. Att’y Gen. 579 (1977). 

Hospital held to be an agency of the city 
and, therefore, subject to the public information 
law. Moberly v. Herboldsheimer, 276 Md. 211, 
345 A.2d 855 (1975). 

Computer tapes. included’ within 
subsection (b). — The provisions in subsection 
(b) of this section that places other documents, 
“regardless of physical form of character \stics,” 
in the realm of public records was intended to 
apply*to items such as computer tapes. 63 Op. 
Att’y Gen. 659 (1978). 

Voter registration records open to public 
inspection pursuant to article 33, § 3-11 (a), are 
clearly “public records,” as defined in 
Maryland’s Public Information Act, and not 
privileged or made confidential by law. 62 Op. 
Att’y Gen. 396 (1977). 


Police records must be considered “pub- 


lic records” in light of subsection (b). 57 Op. 
Att’y Gen. 518 (1972). 

“Arrest logs” are public records. 63 Op. Att'y 
Gen. 543 (1978). 

Police investigative report is a “public 
record” that is subject to disclosure to “any per- 
son,” including members of the press, under the 
Public Information Act, unless refusal to 
disclose it is mandated or permitted by one of 
the statutory exceptions to the Act or otherwise 
by law. 64 Op. Att’y Gen. (April 26, 1979). 

Filing with local board of education of 
names and addresses of all pupils 
attending school in a particular county 
would constitute a public record within the 
meaning of subsection (b) of this section. 59 Op. 
Au y Gen. 586 (1974). 

Records enumerated in article 81, § 45 
(d), are protected from disclosure. 62 Op. 
Att’y Gen. 712 (1977). 

Applied in C.T. Hellmuth & Assocs. v. 
Washington Metropolitan Area Transit Auth., 
414 F. Supp. 408 (D. Md. 1976); 
Superintendent. Md. State Police v. Henschen, 
279 Md. 468, 369 A.2d 558 (1977). 

Cited in Baumgartner v. State, 21 Md. App. 
251, 319 A.2d 592 (1974). 


§ 1A. Only relevant and necessary information to be 
maintained; public access. 


The State, counties, municipalities, and political subdivisions, or any 
agencies thereof, may maintain only such information about a person as is 
relevant and necessary to accomplish a purpose of the governmental entity or 
agency which is authorized or required to be accomplished by statute, exec- 
utive order of the Governor or the chief executive of a local jurisdiction, judicial 
rule, or other legislative man’1*e. Moreover, all persons are entitled to 


information regarding the «airs 01 goverr.nent and the official acts of those 
who represent them as 9! - ffi, and employees. To this end, the 
provisions of this act shaline ~— «1 ~'.. every instance with the view toward 
public access, unless anu’ » .n._ iuavasion of the privacy of a person in 
interest would result there ..,, and the minimization of costs and time delays 
to persons requesting infor:nation. (1978, ch. 1006.) 
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§ 2. Inspection of public records generally; rules and 
regulations; procedure when records not 
immediately available; special provisions as to 
Charles County. 


(a) All public records shall be open for inspection by any person at 
reasonable times, except as provided in this article or as otherwise provided by 
law. The official custodian of any public record shall make and publish such 
rules and regulations with reference to the timely inspection and production of 
such record as shall be reasonably necessary for the protection of such record 
and the prevention of unnecessary interference with the regular discharge of 
the duties of the custodian or his office. 

(») If the public records requested are not in the custody or control of the 
person to whom written application is made, such person shall, within ten 
working days of the receipt of the request, notify the applicant of this fact and 
if known, the custodian of the record and the location or possible location 
thereof. 

(c) Ifthe public records requested are in the custody and control of the person 
to whom written application is made but are not immediately available, the 
custodian shall, within ten working days of the receipt of the request, notify the 
applicant of this fact and shall set forth a date and hour within a reasonable 
time at which time the record will be available for the exercise of the right 
given by this article. ; 

(d) In Charles County, except for records kept by officials, agencies, or 
departments of the State of Maryland, public information shall be regulated by 
’ 6 of this article. (1970, ch. 698; 1972, ch. 601; 1974, ch. 239; 1978, ch. 1006.) 


Applicability of Act. — The Maryland 
Freedom of Information Act applies to all 
members of the general public and does not 
make exception for any segment thereof. 58 Op. 
Att'y Gen. 53 (1973). 


Maryland, Virginia and District of 
Columbia freedom of information laws 
. eres. — See C.T. Hellmuth & Assocs. v. 

ashington Metropolitan Area Transit Auth., 

14 F Supp. 408 (D. Md. 1976). 


4.PPlication of article to Washington 
Whe tan Area Transit Authority. — 
Cole erriand, Virginia and the District of 
hone te ‘a entered a Washington Metropolitan 
a ansit Authority Compact, the mere fact 
i irginia and the District have adopted 
‘reedom of information laws can hardly be 


taken as a tacit agreement on their part that 
the Washington Metropolitan Area Transit 
Authority should be governed by the Maryland 
law, particularly in view of the fact that this 
article was enacted subsequent to the Virginia 
and District of Columbia laws. C.T. Hellmuth & 
Assocs. v. Washington Metropolitan Area Tran- 
sit Auth., 414 F. Supp. 408 (D. Md. 1976). 


Maryland may not unilaterally subject the 
Washington Metropolitan Area Transit 
Authority to the provisions of this article. C.T 
Hellmuth & Assocs. v. Washington 
Metropolitan Area Transit Auth., 414 F. Supp. 
408 (D. Md. 1976) 


Inspection of marriage records. — The 
Public Information Act does not in general 
authorize a clerk of court to deny public 
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inspection of marriage records, no matter what 
their intended use. 61 Op. Att’y Gen. 702 
(1976). 

Records of tax assessment appeal 
boards. — The Public Information Act 
requires the tax assessment appeal boards to 
permit any person, at reasonable times, to 
inspect any of its records, except those enumer- 
ated in article 81, § 45 (d). 62 Op. Att’y Gen. 
712 (1977). 

Monthly mileage records filed in vehicle 


able to the public under the Act. 60 Op. Att'y 
Gen. 498 (1975). 

Information relating to legal fees paid by 
the Maryland Automobile Insurance Fund 
to individual defense counsel engaged to 
represent the agency or its insured must be 
divulged, upon demand, under the provisions of 
the Public Information Act. 62 Op. Att’y Gen. 
579 (1977). 

Cited in Green v. State, 25 Md. App. 679, 337 
A.2d 729 (1975). 


office of local health department are avail- 


§ 3. Custodian to allow inspection of public records; 
exceptions; denial of right of inspection of 
certain records; court order restricting 
disclosure of records ordinarily open to 
inspection. 


(a) The custodian of any public records sha!] allow any person the right of 
inspection of such records or any portion thereof except on one or more of the 
following grounds or as provided in subsection (b) or (c) of this section: 

(i) Such inspection would be contrary to any State statute; 

(ii) Such inspection would be contrary to any federal statute or regulation 
issued thereunder having the force and effect of law; 

(iii) Such inspection is prohibited by rules promulgated by the Court of 
Appeals, or by the order of any court of record; or 

(iv) Such public records are privileged or confidential by law. 

(b) The custodian may deny the right of inspection of the following records 
or appropriate portions thereof, unless otherwise provided by law, if disclosure 
to the applicant would be contrary to the public interest: 

(i) Records of investigations conducted by, or of intelligence information or 
security procedures of, any sheriff, county attorney, city attorney, State’s 
attorney, the Attorney General, police department, or any investigatory files 
compiled for any other law-enforcement, judicial, correctional, or prosecution 
purposes, but the right of a person in interest to inspect the records may be 
denied only to the extent that the production of them would (A) interfere with 
valid and proper law-enforcement proceedings, (B) deprive another person of a 
right to a fair trial or an impartial adjudication, (C) constitute an unwarranted 
invasion of personal privacy, (D) disclose the identity of a confidential source, 
(E) disclose investigative techniques and procedures, (F) prejudice any 
investigation, or (G) endanger the life or physical safety of any person; 

(ii) Test questions, scoring keys, and other examination data pertaining to 
administration of licenses or employment or academic examinations; except 
that written promotional examinations and the scores or results thereof shall 
be available for inspection, but not copying or reproduction, by the person in 
interest after the conducting and grading of any such examination; 

(iii) The specific details of bona fide research projects being conducted by an 
institution of the State or a political subdivision, except that the name, title, 
expenditures, and the time when the final project summary : .all be available; 
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(iv) The contents of real estate appraisals made for the State or a political 
subdivision thereo*, relative to the acquisition of property or any interest in 
property for public use, until such time as title of the property or property 
interest has passed to the State or political subdivision, except that the 
contents of such appraisal shall be available to the owner of the property at any 
time, and except as provided by statute. 

(v) Interagency or intraagency memorandums or letters which would not be 
available by law to a private party in litigation with the agency. 

(c) The custodian shall deny the right of inspection of the following records 
or any portion thereof, unless otherwise provided by law: 

(i) Medical, psychological, and sociological data on individual persons, 
exclusive of coroners’ autopsy reports; 

(ii) Adoption records or welfare records on individual persons; 

(iii) Personnel files except that such files shall be available to the person in 
interest, and the duly elected and appointed officials who supervise the work 
of the person in interest. Applications, performance ratings and scholastic 
achievement data shall be available only to the person in interest and to the 
duly elected and appointed officials who supervise his work; 

(iv) Letters of reference; 

(v) Trade secrets, information privileged by law, and confidential commer- 
cial, financial, geological, or geophysical data furnished by or obtained from 
any person; 

(vi) Library, archives, and museum material contributed by private persons, 
to the extent of any limitations, placed thereon as conditions of such 
contribution; 

(vii) Hospital records relating to medical administration, medical staff, 
personnel, medical care, and other medical information, whether on individual 
persons or groups, or whether of a general or specific classification; 

(vili) School district records containing information relating to the 
biography, family, physiology, religion, academic achievement, and physical or 
mental ability of any student except to the person in interest or to the officials 
duly elected and appointed to supervise him; 

(ix) Circulation records maintained by public libraries showing personal 
transactions by those borrowing from them; and 

(x) The home address or telephone number of any employee of the State or 
any agency, instrumentality, or political subdivision of this State, whether in 
the classified or nonclassified service, except with the permission of the 
employee, unless the governmental entity which employs the person has 
determined that disclosure of the address or number is necessary to protect the 
public interest. 

id) Whenever the custodian denies a written request for access to any public 
record or any portion thereof under this section, the custodian shall provide the 
4pplicant with a written statement of the grounds for the denial, which 
~“tatement shall cite the law or regulation under which access is denied and all 
remedies for review of this denial available under this article. The statement 
shall be furnished to the applicant within ten working days of denial. In 
addition, any reasonably severable portion of a record shall be provided to any 
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person requesting such record after deletion of those portions which may be 
withheld from disclosure. 

(e) If, in the opinion of the official custodian of any public record which is 
otherwise required to be disclosed under this article, disclosure of the contents 
of said record would do substantial injury to the public interest, the official 
custodian may temporarily deny disclosure pending a court determination of 
whether disclosure would do substantial injury to the public interest provided 
that, within ten working days of the denial the official custodian applies to the 
circuit court of the county where the record is located or where he maintains 
his principal office for an order permitting him to continue to deny or restrict 
such disclosure. The failure of the official custodian to apply for a court 
determination following a temporary denial of inspection will result in his 
becoming subject to the sanctions provided in this article for failure to disclose 
authorized public records required to be disclosed. After hearing, the court may 
issue such an order upon a finding that disclosure would cause substantial 
injury to the public interest. The person seeking permission to examine the 
record shall have notice of the application sent to the circuit court served upon 
him in the manner provided for service of process by the Maryland Rules of 
Procedure and shall have the right to appear and be heard. (1970, ch. 698; 1971, 
chs. 421, 611; 1972, ch. 24; 1974, ch. 216; ch. 683, § 5; 1978, ch. 1006; 1980, ch. 


146.) 


Effect of amendment. — The 1980 
amendment, approved Apr. 22, 1980, and 
effective from date of passage, eliminated “and” 
at the end of paragraph (viii) in subsection (c), 
substituted a semicolon for a period and added 
“and” at the end of paragraph (ix) and added 
paragraph (x) in that subsection. 

Due process considerations regarding 
availability of document. — A particular 
document may not be available to “any person” 
under this section in light of the exceptions, but 
procedural due process requirements may yet 
make that same document available to a party, 
or unavailable for use against a party, in an 
administrative or judicial proceeding. 
Superintendent, Md. State Police v. Henschen, 
279 Md. 468, 369 A.2d 558 (1977). 

General right of inspection under 
subsection (a) of this section is not limited 
to a “person aggrieved” or “person in interest.” 
Superintendent, Md. State Police v. Henschen, 
279 Md. 468, 369 A.2d 558 (1977). 


Exemptions in this section do not create 
privileges for puroses of discovery. Boyd 
v. Gullett, 64 F.R.D. 169 (D. Md. 1974). 

Determination whether disclosure is 
contrary to the public interest’ in 
subsection (b) (i) is within the discretion of the 
custodian. 64 Op. Att'y Gen (April 26, 
1979). 

in determining whether, in an individual 
case, disclosure would result in one of the 
consequences listed in subsection (b) (i) of this 
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section, or some other consequence that would 
make a disclosure contrary to the public inter- 
est, the custodian cannot simply state that this 
is so. Rather, he must carefully consider 
whether that consequence is likely or possible 
and, then, objectively balance that possibility 
(and the conclusion that the disclosure would be 
contrary to the public interest) against the 
asserted public interest in favor of disclosure. 
64 Op. Att’y Gen. (April 26, 1979). 


A custodian need not find that any of the 
consequences listed in subsection (b) (i) of this 
section will result from disclosure in order for 
disclosure to be “contrary to the public inter- 
est,” but if a custodian does determine that 
disclosure will have one of the consequences 
listed in subsection (b) (i) of this section, he may 
reasonably conclude, that, a fortiori, it is 
“contrary to the public interest.” 64 Op. Att’y 
Gen. (April 26, 1979). 


Purposes of investigatory records in 
subsection (b) (i) distinguished. — The lan- 
guage of subsection (b) (i) of this section, and 
particularly the use of the word “other” before 
“law-enforcement,” suggests that the 
legislature believed that investigatory records 
of one of the enumerated law-enforcement 
agencies were presumptively for 
law-enforcement or prosecution purposes, but 
that investigatory records compiled by other 
agencies might or might not be for such 
purposes. Superintendent, Md. Siate Police v. 
Henschen, 279 Md. 468, 369 A.2d 558 (1977). 
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not exempt from the general requirement of 
disclosure under this article and therefore must 
be disclosed to the public upon request. 59 Op. 
Att’y Gen. 59 (1974). 

Inspection of marriage records. — The 
Act does not in general authorize a clerk of 
court to deny public inspection of marriage 
records, no matter what their intended use, as 
the’records are not subject to a specified exemp- 
tion. 61 Op. Att’y Gen. 702 (1976). 

Records of tax assessment appeal 
boards. — The Public Information Act 
requires the tax assessment appeal boards to 
permit any person at reasonable times to 
inspect any of its records except those enumer- 
ated in article 81, § 45 (d). 62 Op. Att’y Gen. 
712 (1977). 

Autopsy reports may be obtained from the 
custodian of such reports under the Public 
Information Act. 63 Op. Att’y Gen. 659 (1978). 

Police documents. — Information neces- 
sary to complete an investigation of alleged 
brutality against individual police officers 
sought by the Human Relations Commission 
through subpoena for police records is barred 
under this article. Prince George’s County v. 
State of Md. Comm'n on Human Relations, 40 
Md. App. 473, 392 A.2d 105 (1978). 


Since “arrest logs” are not “records of 
investigation” or “investigatory files,” the 
exemption contained in subsection (b) (i) of this 
section does not apply. 63 Op. Att'y Gen. 543 
(1978). 

Police investigative report is a “public 
record” that is subject to disclosure to “any per- 
son,” including members of the press, under the 
Public Information Act, unless refusal to 
disclose it is mandated or permitted by one of 
the statutory exceptions to the Act or otherwise 
by law. 64 Op. Att’y Gen. (April 26, 1979). 

Investigative report used for grand jury 
proceeding. — State’s attorney is neither 
required nor authorized to disclose police 
investigative report or any part of it which 
report was used for grand jury proceeding. 64 
Op. Att’y Gen. (April 26, 1979). 

In consolidation of Public Safety Data 
Center with Baltimore Computer Utility, 
the Secretary of Public Safety and Correctional 
Services would continue, for the purposes of the 
Public Information Act, to be the “official 
custodian” of the criminal history records 
stored in the shared system and the Maryland 
State Police would continue to be the 
“custodians” of such records. 63 Op. Att’y Gen. 
197 (1978). 


§ 4. Copies, printouts and photographs of public records. 


(a) In all cases in which a person has the right to inspect any publicre ds 
such person shall have the right to be furnished copies, printouts, or 
photographs for a reasonable fee to be set by the official custodian. Where fees 
for certified copies or other copies, printouts, or photographs of such record are 
specifically prescribed by law, such specific fees shall apply. 

(b) If the custodian does not have the facilities for making copies, printouts, 
or photographs of records which the applicant has the right to inspect, then the 
applicant shall be granted access to the records for the purpose of making 
copies, printouts, or photographs. The copies, printouts, or photographs shall 
be made while the records are in the possession, custody, and control of the 
custodian thereof and shall be subject to the supervision of such custodian. 
When practical, they shail be made in the place where the records are kept, but 
if it is impractical to do so, the custodian may a!low arrangements to be made 
for this purpose. If other facilities are necessary the cost of providing them shall 
be paid by the person desiring a copy, printout, or photograph of the records. 
The official custodian may establish a reasonable schedule of times for making 
copies, printouts, or photographs and may charge a reasonable fee for the 
services rendered by him or his deputy in supervising the copying, printingout, 
or photographing as he may charge for furnishing copies under this section. 
(1970, ch. 698; 1978, ch. 1006.) 


336 


BEST DOCUMENT AVAILASLE 


MARYLAND 


§ 5. Administrative review; judicial enforcement; civil 
liability; personnel disciplinary action; criminal 
liability; immunity from criminal or civil 
penalties. 


(a) Except in cases of temporary denials under § 3 (e) of this subtitle any 
applicant denied the right to inspect public records where the official custodian 
of the records is an agency subject to the provisions of Subtitle 24 of Article 41 
of this Code may ask for an administrative review of this decision in accordance 
with § 251 through 254 of Article 41 of this Code, however, this remedy need 
not be exhausted prior to filing suit in the circuit court pursuant to this article. 


(b) (1) On complaint of any person denied the right to inspect any record 
covered by this article, the circuit court in the jurisdiction in which the 
complainant resides, or has his principal place of business, or in which the 
records are situated, has jurisdiction to enjoin the State, any county, 
municipality, or political subdivision, any agency, official or employee thereof, 
from withholding records and to order the production of any records improperly 
withheld from the complainant. In such a case, the court may examine the 
contents of the records in camera to determine whether the records or any part 
thereof may be withheld under any of the exemptions set forth in § 3, and the 
burden is on the defendant to sustain its action. In carrying this burden the 
defendant may submit to the court for review a memorandum justifying the 
withholding of the records. 


(2) Notwithstanding any other provision of law, the defendant shall serve ar 
answer or otherwise plead to any complaint made under this subsection within 
30 days after service upon the defendant of the pleading in which the: omplaint 
is made, unless the court otherwise directs for good cause shown. 


(3) Except as to cases the court considers of greater importance, proceedings 
before the court, as authorized by this section, and appeals therefrom shall take 
precedence on the docket over all uther cases and shall be heard at the earliest 
practicable date and expedited in every way. 


(4) In addition to any other relief which may be granted to a complainant, 
in any suit brought under the provisions of this section in which the court 
deermines that the defendant has knowingly and wilfully failed to disclose or 
fully disclose records and information to any person who, under this article, is 
entitled to receive it, and the defendant knew or should have known that the 
person was entitled to receive it, any defendant governmental entity or entities 
shall be liable to the complainant in an amount equal to the sum of the actual 
damages sustained by the individual as a result of the refusal or failure and 
Such punitive damages as the court deems appropriate. 


(5) In the event of noncompliance with an order of the court, the court may 
punish the responsible employee for contempt. 


(6) The court may assess against any defendant governmental entity or 
entities reasonable attorney fees and other litigation costs reasonably incurred 
In any case under this section in which the cuurt determines that the applicant 
has substantially prevailed. 
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(c) Whenever the court orders the production of any records improperly 
withheld from the applicant, and in addition, finds that the custodian acted 
arbitrarily or capriciously in withholding the public record, the court shall 
forward a certified copy of its finding to the appointing euthority of the 
custodian. Upon receipt thereof, the appointing authority shall, after appropri- 
ate investigation, take such disciplinary action as is warranted under the 
circumstances. 

(d) Any person who wilfully and knowingly violates the provisions of this 
article shall be guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by a fine not to exceed $100. 

(e) Criminal or civil penalties may not be imposed upon a custodian who 
transfers or discloses the content of any public record to the Attorney General 
as provided in the “employee disclosure and confidentiality protection” subtitle 
of Article 64A. (1970, ch. 698; 1971, ch 611; 1978, ch. 1006; 1980, ch. 850.) 


Effect of amendment. — The 1980 Equitable Trust Co. v. State of Md. Comm'n on 
amendment, effective July 1, 1980, added Human Relations, 42 Md. App. 53,399 A.2d 908 
subsection (e). (1979), rev'd on other grounds, 287 Md. 80, 411 

In camera review provision of subsection A.2d 86 (1980). 

(b) (1) is discretionary and does not mandate Cited in Superintendent, Md. State Police v. 
that documents be individually examined. Henschen, 279 Md. 468, 369 A.2d 558 (1977). 


Mar yland Rules of Procedure 


Rule 1218. Court Information System. 
a. Report of Docketing and Disposition of Cases. 


The clerk shall promptly transmit to the Administrative Office of the Courts 
in a manner prescribed by the Scate Court Administrator the data elements 
concerning the docketing and disposition of criminal, juvenile and civil cases as 
may be designated by the Stace Court Administrator. 


b. Reporting and Transruittal of Criminal History Record Information. 
1. 


The Administrative Office of the Courts shall transmit to the Central 
Repository of Criminal History Record Information of the Department of Public 
Safety and Correctional Services the data elements of criminal history record 
information on offenses agreed to by the Secretary of the Department of Public 
Safety and Correctional Services and the Chief Judge of the Court of Appeals 
or his designee for purposes of completing a criminal history record maintained 
by the Central Repository of Criminal! History Record Information. 
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2. Transmittal of Reports of Dispositions. 


(a) Within 15 days after the conviction, forfeiture of bail, dismissal of an 
appeal or an acquittal in any case involving a violation of the Maryland Vehicle 
Law or other traffic law or ordinance, or any conviction for manslaughter or 
assault committed by means of an automobile, or of any felony involving the use 
of an automobile, the clerk of the court shall forward to the State Motor Vehicle 
Administration a certified abstract of the record on a form furnished by the State 
Motor Vehicle Administration. 

(b) When a defendant has been charged by citation and a conviction is entered 
by reason of his payment of a fine or forfeiture of collateral or bond before trial, 
the conviction is not a reportable event under Article 27, Section 747 (a) (10), 
Annotated Code of Maryland. 


c. Inspection of Criminal History Record Information Contained in Court 
Records of Public Judicial Proceedings. 


Unless expunged, sealed, marked confidential or otherwise prohibited by 
statute, court rule or order, criminal history record information contained in 
court records of public judicial proceedings is subject to inspection by any person 
at the times and under conditions as the clerk of a court reasonably determines 
necessary for the protection of the records and the prevention of unnecessary 
interference with the regular discharge of the duties of his office. 

(Added June 30, 1973, effective July 1, 1973; amended Nov. 4, 1977, effective Jan. 
1, 1978; Dec. 21, 1977, effective. Jan. 1, 1978.) 


Committee note. — This Rule does not 
contemplate the reporting of parking violations. 

Cross references. — See Code (1974, 1976 
Cum. Supp.), Courts and Judicial Proceedings 
Article, §§ 2-203 and 13-101 (d) and (e), Code 
(1976, 1977 Cum. Supp.), Article 27, §§ 743, 747, 
748, and Code (1975), Article 76A, §§ 2 and 3. 

For definition of court records see Rule EX1 
d (Definitions — Court Records). 

Effect of amendments. — The first 1977 
amendment rewrote the Rule heading, 
eliminated former section a and the cross 
reference and committee note which followed it, 
added present section a, rewrote the section 
heading for section b, added subsection 1 
therein, designated the former provisions of 
section b as subsection 2, substituted ‘any case 
involving a violation of the Maryland Vehicle 
Law or other traffic law or ordinance, or any 
conviction for manslaughter or assault 
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committed by means of an automobile, or of any 
felony involving the use of an automobile” for “a 
proceeding covered by section a. of this Rule” 
therein and added the subsection heading. 

The second 1977 amendment eliminated “— 
Reporting and Transmittal of Data” at the end 
of the Rule heading, changed the heading for 
section b from “Transmittal of Data to 
Authorized Users” to ‘Reporting and 
Transmittal of Criminal - History Record 
Information,” eliminated the former heading 
“Transmittal of Criminal History Record 
Information” for subsection 1 in section b, added 
“on offenses” in that subsection, eliminated “in 
Motor Vehicle Cases” at the end of the heading 
for subsection 2, designated the former 
provisions of that subsection as paragraph (a), 
added paragraph (b), added section c and 
substituted the present cross references for the 
former cross reference following the Rule. 
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Title 12 
DEPARTMENT OF PUBLIC SAFETY 
AND CORRECTIONAL SERVICES 


Subtitle 06 STATE POLICE 


Chapter 08 Implementation of the Criminal Justice Informa- 
tion System Statute 


Authority: Article 27, 8746, 
Antututed Code ul Murylund 


Ol Purpose of Regulutions. 


The purpose of these regulations is to implement the provisions of 
Article 27, $§742—755, Annotated Cude of Maryland. 


O02 Applicability of Regulations. 


These regulations apply only to the executive branch of State yov- 
ernment and local criminal justice agencies other than those in the 
judicial branch of government. 


U3 Definitions. 


A. “Collection” refers to the receipt, organization, and processing of 
CIHIRI by a criminal justice agency, a criminal justice repository, or 
CRCR. 

B. “Conviction criminal history record infurmution” means CHHI 
regarding reportable events which have resulted in a finding of guilt. 
Fur the purpuse of dissemination, the acceptance of a plea of nolle 
contendere by u court shuil be considered as conviction CHRI. 


. “Criminal history recogd information (CHKI)” means data in- 
ittuced or collected by a criminal justice agency on a person pertain- 
Ing lo wu reportable event. The term does not include: 


(1) Data contained in intelligence or investigulory files or police 
work-product records used solely fur pulice investigation purposes; 


(2) Duta pertaining to w proceeding under Title 3, Subtitle 8, of 
the Courts and Judicial Proceedings Article (Juvenile Causes) of the 
Annotated Code of Marylund, but it dues include duta pertaining to a 
person following watver of jurisdiction by a juvenile court, 


340 


scNT AMPs 
on ae 


| sE9 
rr ¢ aI Rh i deo fb paw i 


b a? ae 


“wv (~@ 


MARYLAND 


($) Wanted posters, police blotter entries, court recurds of public 
judicial proceedings, of published court opinions; 


(1) Dita pertaming to violations of the traffic laws of the State 
or any other trattic law, ordinance, or regulation, or violutions of local 
vidinances, or State or local reyulutions, or violations of the Nutural 
Resources Article, unless the individual is urrested on wu bench war- 
runt issued for fatlure to appear in court or obey a court order lor any 
af these vielations, or unless the individual is committed w u cuorre- 
clonal facility upon conviction for any of these violations; 


(5) Duta concerning the point system octablished by the Motor 
Vehicle Administration in accordance with the provisions of Title 16, 
Subtitle 4, of the Trunsportution Article of the Annotated Code of 
Maryland; 

(6) Presentence investigation and other reports prepared by a 
probution depurtment for use by a court in the exercise of criminal 
jurisdiction or by the Governor in the exercise of his power of pardon, 
reprieve, commutation, or nolle prosequi; or 


(7) Duta contained in current cuse-in-progress systems or records 
pertinent to public judicial proceedings which are reasonably contem- 
poruneuvus to the event tu which the information relates. 


D. “Criminal justice agency” means any government agency or 
subunit of un agency which is authurized by law to exercise the power 
of arrest, detention, prosecution, udjudication, correctional supervi- 
siun, rehabilitation, or releuse of porsuns suspected, charged, or con- 
victed of w crime und which ullucutes a substantial portion of its an- 
nual budget tu any of these functions. ‘The term does not include the 
Juvenile Services Administration or a juvenile court, but it does in- 
clude the following agencies, when exercising jurisdiction over crimi- 
Nal matters or criminal histery record information: 


(1) Stute, county, and municipal police departments and ayen- 
cies, sheriffs’ offices, correctional facilities, parule and probution de- 
partments, juils and detention cunters, 

(2) The Offices of the Atturney General, the State's Attorneys, 
und any other person authorized by luw to prosecute persons accused 
of criminal offenses, 

(3) The Administrutive Office of the Courts, the Court of Ap- 
peals, the Court of Special Appeals, the circuit courts, including the 
courts of the Supreme Bench of Bultismore City, the District Court of 
Maryland, und the olfices of the clerks of these courts. 
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K. “Criminal justice information system” means the equipment, fa- 
cilities, procedures, agreements, and personnel used in the collection, 
processiny, preservulion, and dissenunation of CHRI. 


b. "Disseminute” means to transmit CHI in any oral or written 
form. The term does nut include: 


(1) ‘The transmittal of this information within a criminal justice 
ugency; 

(2) The reporting of this information as required by Article 27, 
9747, Annotated Code of Muryland; or 


(3) The transmittal of this information between criminal justice 
ugencies in order to permit the initiation of subsequent criminal jus- 
lice proceedings uyuinst » persun relating to the same offense. 


G. “Non-conviction criminal histury record informution” means ar- 
rest information without disposition if an interval of 1 year has 
elupsed from the date of arrest and no active prosecution of the 
churge is pending; or information disclosing that the police have 
elected not tu refer a matter to « prosecutor, or that « prosecutor has 
elected nut tu commence criminal! proceedings, or that proceedings 
have been indefinitely postponed; us well as qj] acquittals and all dis- 
Missals. 


H. “Reportable event” means an event specified or provided for in 
Article 27, $747, Annotuted Code of Maryland, 


J. “Reporting” means the transmittal of CHRI by criminal justice 
upencies of repositories tu the Criminal Records Central Repository 
(CRC). 


04 Criminal Records Central Repository (CRCR). 


A. Pursuant to Article 27, §747(b), Annotated Code of Maryland, 
the criminal justice information system central repusitory will be the 
“Criminal Records Central Repository (CRCR)” of the Maryland State 
Police. The CRCKR wil! perform all functions heretofure assigned to 
the State Central Crime Records Bureau, und other tasks deleguted 
w it by the Secretary to ensure Whe accuracy, completeness, and secu- 
© of CHRI in Maryland. 

KB. The CRCR hus the responsibility to enter into agreements with 
ugencies which, by law ur regulatury process, have the right to access 
or contribute to CHR. Each agreement will comply with Article 27, 


$748, Annotated Code of Maryland and will require the approval of 


the Secretary. 
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The CROR has the authority to perform audits of any criminul 
Justice agency wilh respect lo any individual CHARI to ensure the com- 
pleteness and accuracy of information reported or disseminated. 


b The CROR has the authority to inspect and evaluate the proce- 
dures and facilities relating Wo the privacy und security of CHRI in 
any agency bound by these regulations und to enforce the sanctions 
ugreed upon with the CRCR. 


k. The CRCR has the wuthority to deny u criminal justice agency 
uccess lo uny CRIRD unless access is in accordance with an approved 
ugreement. 


F. The CRCR hus the authority tw refuse acceptance of any CHRI 
unless the information is submitted in uccordunce with an approved 
agreement. 


US Right of an Individual to Inspect His Criminal History Rec- 
ord. 


A. A person may inspect criminal history record information con- 
cerning him maintained by a criminal justice agency, unless the in- 
furmation or any part of it is relevant tw a pending criminal oroceed- 
ing. This latter restriction does not affect any right of inspection and 
discovery permitted by rule of court or by statute. 


B. A fee of $5, payable to the Maryland State Police, will be 
charged an individual for each request to review his record, unless 
the individual files a verified certificate of indigency. 


C. If an individual wishes to file a request and subsequently re- 
view his criminal histury record ut the CRCR, he may do wo at the 
following barrucks of the Maryland State Police between the hours of 
Yu.m. and 3 p.m., Monday through Friday, except on State holidays. 
An individual may review and challenge his record only ut the bar- 
rack listed beside the county in which he resides or at the CRCR 
locuted at the Marylund State Police Headquarters in Pikesville, 


Marylund. 

Allegany County Barrack "C" MSP 
Cumberland, Muryland 

Anne Arundel County Burruck “J" MSP 
Avopolis, Muryland 

Baltimore City Heudquurters, MSP 


Pikesville, Maryland 
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Baltsnore County 
Calvert County 
Caroline County 
Carroll County 

Cecil County 

Charles County 
Dorchester County 
Frederick County 
Garrett County 
Harford County 
Howard County 

Kent County 
Muntgomery County 
Prince George's County 
Queen Anne's County 
St. Mary's County 
Sumerset County 
Tulbot County 
Washington County 
Wicomico County 


Worcester County 


MARYLAND 


344 


Headquarters, MSI’ 
Pikesville, Murylund 
Burrack “H"” MSP 
Waldorf, Murylund 
Burruck “I” MSP 
Raustun, Murylund 
Burruck “G" MSP 
Westminster, Maryland 
Burrack “F" MSP 
North Eust, Marylund 
Burruck “HH” MSP 
Waldorf, Maryland 
Barruck “E” MSP 
Sulisbury, Murylund 
Barrack “B"” MSP 
Frederick, Maryland 
Barrack “C" MSP 
Cumberland, Maryland 
Barruck “D" MSP 

Bel Air, Marylund 
Barrack “A” MSP 
Jessup, Murylund 
Barruck “}" MSP 
Easton, Murylund 
Barrack “N" MSP 
Rock ville, Maryltund 
Burrack “L" MSP 
Forrestvillu, Maryland 
Barrack “)" MSP 
Euston, Maryland 
Barrack “H” MSP 
Waldorf, Murylund 
Barrack “E" MSP 
Sulisbury, Muryland 
Barruck “!" MSP 
Euston, Marylund 
Burruck “O” MSP 
Hugerstown, Muryland 
Burrack “E” MSP 
Salisbury, Maryland 
Burrack “E” MSP 
Salisbury, Murylund 
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1) Ulatal all craminal bostery datain filed at the CROCR, an andivid: 
al may file wo request und subsequently review that part of his eruni- 
Hal history record inwintamed by a criminal justice agency other thuh 
the (ROR. This request und review is subject to the procedures of the 
criminal gustice agency which maimtuins the record. Euch criminal 
Justice upency which maimtuins criminal history regurd infurmution 
will adopt procedures lor individual review and challenge of thut in- 
lormiation These procedures will be in compliance with applicable 
federal and State luw und regulations. 


- , t 
E. An offender held in custody at u luw enforcement agency, dete 
tion center, or correctional institution us the result of a court actioa 


may file a request und subsequently review his criminal history rec 
urd ut the lucution of his confinement. 


F. Before an individual muy review his record he will verify his 
identity by fingerprint comparision with the CRCR record through 
the use of Form CRCRUOI. 


G. Any atturney muy review his client’s criminal history record if 
he sutisfuctorily establishes his identity and presents a written aur 
thorization from his client. 


H. Form CRCROO!, properly completed and including the 
individual's right thumbprint or uther available print if the right 
thumb cannot be fingerprinted, will be forwarded to the CRCR for 
identification, verification, and record check. 


1. The CRCR will verily the identity of the upplicant. 


J. Upon contirmation of the applicant by fingerprint comparison 
und other available identifiers, the CRCK will complete Form 
CRCROO) and return it und a copy of any record information within 
3U duys to the ugency or barrack which submitted the request. 


K. The CRCR or other agency possessing the individual's criminal 
history record muy deny review of a record if, in its opinion, the indi- 
vidual cannot sulisfucturily identify fiimsell us the subject of that rec- 
urd, or if the individual is not entitled to review the record under the 
lunitutions set forth in Article 27, §752(f), Annotated Code of Mary- 
lund. ‘The reason fur dental will be indicated on Furm CRCROO!] by 
the CROCK or other agency which denies access and shall be returned 
tu the individual within 30 days. The individua! will be advised in 
writing of his right lo uppeal the denial of review 


L.. The CRCR wall retuin u copy of Form CRCROOL. 
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M. When an individual returns to review his criminal history ree- 
ord, he shall countersign Form CRCKOUL An individual inspecting 
his crimuaal history record may muke nutes of the informutwa or May 
vhtain a certified copy ut his expense. 

N. A person who challenges his crimimal histury record infurma- 
tion may challenge the completeness, the contents, the accurucy, or 
the dissemination of this mfornmation. 


U6 Right of un Individual to Chullenge u Denial to Inspect. 


A. If an individual is denied the right to inspect his criminal his- 
tory record, pursue nt to the procedures in Regulution .05 ubove, he 
may challenge this denial in accordance with the procedures in this 
regulation. This regulytiun does nut pertuin to court procedures or 
court records where inspection has been denied by the courts. 


B. A fee of $5 puyable to the Muryland State Police will be charged 
un individual for each request to challenge his record, unless the indi- 
vidual files a verified certificate of indigency. 


C. An individual shall file a challenge to a denial of his request to 
inspect his recurd by submitting Furm CRCROO2 and a complete set 
of fingerprints tuken at the locution of his originul request by the 
original agency or by the Maryland Stute Police at the identified bar- 
rack. An individual shall file a challenge within 10 days of the denial 
to inspect his record. 


1). The Superintendent of the Maryland State Police has the au- 
thority lo designute a review officer. 


KE. The Superintendent of the Maryland State Police shall set 4 re- 
view dute within JU days of the date the challenge was filed, and 
within the JU-duy period the full set of fingerprints submitted by the 
person whe challenged the record will be compared with the 
fingerprints on the arrest record. 


F. The Superintendent of the Marylund State Police will issue to 
the individual und tu the CRCR a written decision stating whether 
the individual filing the challenye is the individual in the record. A 
copy of the decision will be retained by the CRCR und copies will be 
disseminated by the CRCR tu uny other ugency which is a party to 
the denial process. 

G. Hf the Superintendent decides that the challenger is identical to 
the individual in the record, the challenger may, upon submission of 
the written decision of the Superi.tendent to the official who denied 
access lo the record, view his record. 
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Holt the Supermtendent decides that the challenger is not the in: - 


dividual in the record, the challenger may nut be permitted tw inspect 
the recurd. 


1. The challenger or the agency muintuining the record may uppeal 
the decision of the Superintendent; and this appeal shall be taken in 
accurdunce with the Administrative Procedure Act, Article 41, §244, 
et. sey., Annotated Code ol Marylund. 


07 Right of an Individual to Chullenge Completeness, Con- 
tents, Accuracy, and Dissemination. 


A. An individual whu has inspected his criminal history record in- 
furmution muy challenge the completeness, contents, accuracy, or dis- 
semination of this information. 


B. A fee of $5, payable to the Murylund State Police, shall be 
charged an individual for each challenge to the completeness, con- 
tents, accuracy, and dissemination of his criminal history record, un- 
less the individuul files u verified certificate of indigency. 


C. The individual will submit Form CRCROO2 as notice of his chal- 
lenge to the CRCR and ww the agency at which he inspected the infor- 
mation, if other than the Muryland State Police. Upon receipt of the 
notice, the CRCR will conduct an examination of that part of the 
person's criminal histury record information which has been chal- 
lenged as to completeness, contents, accuracy, and dissemination. As 
part of the examination, the CRCR may require any criminal justice 
agency that was the source of challenged information to verily the 
infurmation. The CRCR will advise the person of the results of its 
examination und its determination within 90 duys after receipt of the 
individual’s notice of challenge. Thig natice shall be in writing via 
Form CRCROUS and, if the challenge or any part of it is rejected, the 
notice will inform the person of his rights of appeal. 


D. If the challenge is determined to be valid, the CRCR will make 
the oppropriate correction on its record and notify any criminal jus- 
tive or other eygency which hus custody of the incomplete or insaccu- 
rate information, of this correction. The criminal justice agency shal! 
correct its records und certify to the CRCR that the correction was 
mude. 


E. A criminal justice agency or other ugency required to correct 
uny criminal history recurd infurmution that had previously dis- 
seminated this incurrect information shal) vive written notice of the 
correction tw any agency ur individual to whom the informution had 
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been disseminated. The recipient agency or individual will promptly 
hake the correction on it records, and certify lo the disseminating 
agency that the correction was made. 


Bit the individual's challenge to the completeness, contents, accu- 
racy, or dissemination is denied by the CRCR, he may appeal the 
devision in accordance with the procedures outlined below. 


G. A fee of $5, puyuble to the Marylund Stute Police, will be 
charged an individual for euch request to appeul u denial of his rec- 
ord, unless the individual tiles wa verified certificate of indigency. 


H. Within 3O days of uw denial, an individual will file Form 
CRCROU2 tu appeal a denial of a challenge with the Superintendent 
of the Maryland Stute Police and the lucul law enforcement agency 
which contributed or created the record, if other than the Muryland 
Stute Police, and the CRCK. 


1. The Superintendent has the authority to designate a hearing of- 
ficer. 

J. The Superintendent of the Maryland State Police shal) set a 
heuring date within JO days of the date the appeal was filed, and the 
hearing shull be held within 60 days of the date the appea) was filed. 


K. Failure of an applicant t appear at the hearing shall be cause 
tu deny the challenge. 


L. At the challenge hearing, the applicant who filed the challenge 
und uny agency purty to the challenge may be represented by an at- 
turney, may introduce additional evidence, and may interrogate per- 
suns responsible for recording or maintaining the criminal history 
record in question. 


M. The Superintendent of the Maryland State Police shall issue to 
the applicant und to the CRCR a written order stating the decision of 
the hearing. A copy of the order shall be retained by the CRCR and 
disseminated by CRCR to uny other agency ur person who is party to 
the hearing. 


N. If the Superintendent's order concludes that the challenge to 
the completeness, contents, accuracy, or dissemination of the record is 
correct, the order will direct that the record be corrected. The CRCR 
and the local law enforcement agency which contributed or created 
the record shull correct its records and certify to the Superintendent 
that the correction wus made. 


O. A criminal justice avency required to currect any criminal his- 
tury record informution pursuant to 8N, immediately above, that hud 
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previously disseminated this infurmution, slull give written nutice w 
the ugency of person lo whem the infurmution wus disseminated, of 
the correction, That ugency or person shall promptly make the correc- 
hin on ite records, und certily Wo the disseminating ugency that the 
vurrection wus Miude. 


P. Any purty the matter muy further appeal the decision of the 
Superintendent, und this appeal whull be tuken in accordance with 
the Administrative ’rocedure Act, Article 41, $244, ot. weq., Annota- 
ted Code of Murylund. 


08 Collection. 


A. The CROR will collect and sture CHRI from all criminal justice 
ugencies or CHR] reposituries in the State. 


B. Receipt by CRCR of reported data shall be organized vo as to 
uccurutely reflect the processing of un individual through the crimi- 
nal justice system und ty insure complete, accurate, private, and se- 
cure records. 


08 Reporting. 


A. Every criminal justice agency or CHRI repository shall report 
CHRI, whether collected marually or by means of an automated sye- 
tem, w the CRCR in uccurdance with the following provisions: 


(1) Duta pertaining w wn arrest or the issuance of an arrest war- 
rant shull be reported within 72 hours after the arrest is mude or the 
warrant is issued whichever first occurs; 


(2) Duta pertuining to the release of w person afler errest with- 
out the filing of a charge shall be reported within 30 days afler the 
person is released; 


(3) Datu pertaining tu uny other reportable event shall be re- 
purted within 60 days ufter uccurrence of the event. 


B. CHRI will be reported by all criminul justice agencies to CRCR 
in an orgunized manner that reflects the identilicution of the olfender 
und the movements of that individual through the criminal justice 
wystem. Reports will conform w federul and State laws and regula- 
tiuns as supplemented by vperutionul procedures issued by CRCR re- 
luting to the completeness, wccuracy, privacy, and security of CHRI. 


10 Dissemination of Criminal History Record Information. 


A. A crunimal justice ugency und the CRCR may not disseminate 
criminal histury record information except in accordance with federal 
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“Hd State laws und reyulations and the rogulutions promulgated pur: 
suunt lo Article 27, 9746, Annotated Code of Maryland. 


Ho Subject to the provisions of 8, below, the CRCR und « crminal 
justice agency shall dimeminute CHIKI, be it conviction or non- 
vunviekion criminal history meord infurmution, Wo u criminul Justice 
ugency Upon uw request made in accordance with upplicable regula- 
Hons udopled by the Secretary. A criminal justice ugency may request 
this information from the CRCR of unother criminal justice gyency 
voly if it hus w need for the informution: 


(1) In the performance of its function as a criminal justice 
ugency; or 


(2) For the purpose of hiring or retaining its own employees and 
agents. 


C. Subject to the provisions of §8G, H, and I, below, and except as 
otherwise authorized by gf, below, the CRCR may not disseminate to 
a non-criminal justice federal, State, or local government agency: 


(1) Conviction CHRI yniess the person or agency to whom the 
information is to be disseminuted is expressly authorized by statute, 
ordinunce, executive urder, or court rule, decision, or order w grany, 
deny, suspend, revoke, or terminate uw license, employment, or other 
right or privilege, and the statute, ordinance, order, or rule specifies 
the existence or non-existence of w prior conviction or other criminal 
conduct as @ condition to the grunt, denial, suspension, revocation, or 
terminution of the license, employment, right, or privileye. Reter- 
ences to “goud morul charucter,” “trustworthiness,” or other less spe- 
cifie traits are sufficient to authorize dissemination where they ure 
determined by the courts w be inclusive of criminal conduct. 


(2) Non-conviction CHRI unless the person or agency to whom 
the information is to be disseminated is expressly euthorized by stat- 
ute, ordinance, executive order, court rule, decision, or order to grant, 
deny, suspend, revoke, or terminate # license, employment, or other 
right or privilege, and the stutute, ordinance, executive order, or 
court rule, decision, or order specifies access to non-cuonviction CHR] 
in consideration of the decision to grant, deny, suspend, revoke, or 
terminate a license, employment, right, or privilege. 


D. Subject to the provisions of §9G, H, und I, below, and except as 
otherwise uuthorized by $F, below, the CRCR may not disseminate to 
u private non-governmentul employer or the private employer's desig- 
nuted uyent: 
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(1) Convietion CHRD unless the employer demonstrates lu the 
Seerctury that the activities or duties of the prospective employee oF 
employee for whom the conviction CHRE wm requested would bring the 
prospective employee or employee santo such close and sensitive con- 
uct with the public that the use of the information in hiring, trans 
ler, or prumotion of the employee would serve ww protect the safety or 
be un the bent interests of the general public or bring the prospective 
uMployee or employee into such close and sensitive contact with the 
employer's enterprise us to endanger the youdwill or fiecal well-being 
of the enterprise. . 


(2) Non-conviction CHR unless the employer iw expressly 
uuthorized by stutute, ordinance, executive order, or court rule, order, 
or decision specifying the right of uccess to non-conviction CHRI and 
the purpose and conditions for access. 


E. The Secretury will establish wa procedure whereby employers 
may petition for the right to be yrunted access to conviction CHR] 
consistent with §1(1), above. The petition shal! require the employer 
w list the instances where access is desired und the reason for re- 
Questing the uccess consistent with this regulation. The Secretary, 
with the udvice of the Advisory Bourd, shal! develop specific cluswes 
fur which uccess consistent with thie regulation are to be provided 
and shull maintain for euch class w list of all employers who have 
petitioned for and been yrunted access. 


F. The following non-criminal justice persons and agencies may re- 
ceive fram CRCR conviction and nun-conviction CHRI for the purpose 
and under the conditions stuted: 


(1) The Department of Personnel or other appointing authority 
uf the federul, State, or local unit of government may receive this 
information for the purpose of employment suitability or eligibility 
fur security clearunces; 


(2) The Maryland Public Defender or any defense counsel of rec- 
urd muy receive this information fur the purpuse of the defense of a 
chent in a pending criminal proceeding; 


(3) A bail bondsman may receive this nfurmation relating to a 
client, if authorized by the Murylund rules; 


(4) The Juvenile Services Administration may receive this infor- 
mution fur the purposes of an investigution pursuant to the disposi- 
tion of w juvenile case; 
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(5) The Governor's Comminsiun on Law Enlorcement und the Ad- 
minintration af Justice muy recoive this infurmution for the purposes 
of ruseurch, evaluation, und statinticul analysis of criminal activity, 
und thut uny statisticul unvlynes derived from this information may 
hot include the nume of any individual or uny other unique identi- 
fiers relating to the individual; 


(6) A person or ugency ungayed in legitinate reseurch, evalua- 
Liun, or statistical unulysis uctivilies muy, pursuant to an agreement 
with the Secretary ur the Chief Judye of the Court of Appeals, receive 
this information necessury to these activities, but this information 
muy not include the name of any individual; 


(7) A person or agency under contract with a criminal justicg 
ugency to provide specific services required by the criminal justice 
ugency to perforin any of it» criminal justice functions may, pursuant 
W aN agreement with the Secretary, receive this information neceg- 
vury in order to carry ut its contract; und 


(8) The Attorney Grievance Commission and uny of ity subu site, 
the Bourd of l.aw Exuroiners and pny of its subunits, the Conmissjun 
on Judicial Disabjlities, und a Judicial Nominating Cymmission may 
receive and utilize CHR! for the purpose of exercising their respectyve 
functions in connection with Jawyer discipline, bar udmivsians, judi- 
vial diacipling, und judicia! seléction. 


G. Criminal Justice Agency. 


(1), A erninal justice agency may not disseminate CHRI to an- 
other crimingl justice agency until the disgeminating ayency hee re- 
quested and yecuived frum CRCR vesilicutign that the information to 
be disseminuted is complete, accurate, and curreot. The criminal jus- 
tice agency or CRCR shall verily the identity of the criminy! justice 
agency tu which the disseminating agency intends to provide the jn- 
furmatwon. 


(2) CRCK shall maintain. u record or lpg of the request showing 
the dale the request was made, the information to be disseminated, 
the criminal justice agency receiving the information, and the date of 
the dissemination 


(3) This section does nut wpply if the receiving criminal justice 
ugency demonstrates to w responsible official of the disseminating 
criminal justice agency or CRCR thet » delay in the receipt of intor- 
mation from CRCR will unduly impede pecessury ection by the re- 
questing criminal justice agency or will viplate of muteriglly impair a 
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Atbstuntive right of the person ubuout whom the information r 
Needed. Huwever, the dinscminuting agency shall mumtuin « log of 
vuch disscmination under these conditions, showing the date of dis- 
seiminution, the imlormation disseminuted, the criminul justice 

agency to whom it wun dinseminuted, und the dute of the dissemina- 
Cran 


HW Only CROR inay disseminute CHR ta a non-criminal justice 
agency or individual CHC shall verily the identity of the ugency or 
person requesting wo receive the information und shull muintain o 
record or lug of the request showing the dute the request was made, 
the purpose for which the request wus mude, the infurmution dis- 
suminuted, the uyency ur person receiving the information, and the 
dute of the disseminution. 


I. CRCR, through uyreement with another criminal justice ugency, 
muy specify the other criminal justice agency as @ location at which 4 
Nun-criminal justice agency or individual muy inqyire o CRCR for 
the purpose of receiving CHRI. The ayreement may ala provide for 
CRCR to authorize the criminal justice agency to disseminate to the 
| hun-criminul justice ugency appropriate CHRI maintained by the 
criminal justice ugyency. Under these circumstances the disseminating 
criminal justice agency shall:muintain a log of each dissemination, 
showing the dute the request was made, the purpose fur which the 
request wus made, the information disseminated, the agency or per- 
won receiving the infurmution, and the date of the diysemination. 
CRCKR shall muintain in its log the fuct that it authorized the crimi- 
nul justice ugency tw disseminate the CHRI und the agency or indiyid- 
uul to whom the CHRI was disseminated. - 


J. An ayency or individual may not confirm the existence or non- 
eaistence of CHR] to uny person ar agency that would nat be eligible 
tw receive the information itself. 


K. Any logs required ww be kept under this regulation shall be 
Muintuined for at leust 3 yeurs. 


.. The use of CHIRI by un authurized agency or individual is lim- 
ited tu the specific purpuse or purposes stated in this section and may 
not be disseminated further except with specific authorization. 


M. When o request fur the dissemination of C}iRI is made by a 
criminal justice agency from unother stale, disseminatiuns gre to be 
limited to the purposes for which CHRI is disseminated to criminal 
justice agencies within Maryland. 
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No tn addition toouny vbher remedy or penully uuthormed by law, 
the Secretary may determine any individual or ugency to be in viela- 
tion al the provisions of this regulation und muy tuke the necessury 
nteps to entorce compliance with this section, including revogution of 
uny agreement between the agency and CROOK us well ae appropriute 
judicuul or udmiuimintrative proceedings. 


1) Security. 


A. The Secretary udopts the specific federal regulations prumul- 
guted regurding security. These reyulutions were promulgated in the 
Federul Register, Volume 41, Number 55, duted Murch 19, 1976, and 
pursuant ww Article 41, $256 Hiu) Annotated Code of Maryland, the 
federal reyulutions ure being ruprinted us follows: 


"(A) Security— Wherever criminal history record information is 
collected, stored, or disseminated, euch state shal) insure that the fol- 
lowing requirements ure satisfied by security standards established 
by state legislution or in the ubsence of such legislation by regula- 
ions approved or issued by the Governor of the Stute: 


(1) Where computerized duta processing is employed, effective 


and tuchnolugicully advunced soltwure and hardware designs are in- 
stituted to prevent unauthorized uccess to such information. 


(2) Access W criminal histury record information system fucili- 
lies, syslems operuting environments, data file contents whether 
while in use or when stored in w media librury, und system ducumen- 
tution is restricted tu uuthorized organizations and personnel. 


(SnA) Computer operations, whether dedicuted or shargd, which 
support criminal justice information systems, operute in accordance 
with procedures developed or approved by the participating criminal 
justice upencies that assure that: 

0) Criminal history record information ig stored by the cuin- 
puter in such munner that it cannot be modified, destroyed, uccessed, 
changed, purged, ur overlaid in uny fushion by nun-criminal justice 
terminals. 


(it) Operation programs are used that will prohibit inquiry, 
record updates, or destruction of records, from any terminal other 
than criminal justice system terminuls which are so designated. 


(iin) The destruction of records is limited to designated ter- 
minals under the direct control of the criminal justice ugency respon- 
sible fur creuting or storing the criminal histury record information. 
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(V) Operational proygruma ure ured to detwct und store for the 
vutpul ol designated criminal justice ugency etaployeos ull unuuthor- 
ded ullempls Wo penetrate uny criumimal histury record informution 
nyotem, program, or file. 


(V) The programa specified in (ii) und (iv) of this subsection are 
known only to criminal justice ugency employues responsible for crim- 
nul histury recurd informution system control or individually and 
uyencies pursuant tu u specific ugreement with the criminal justice 
uygency Wo provide such programs and the programis) are kept contin- 
uously under muximum security conditions, 


(vi) Procedures ure instituted ww assure that an individual or 
ugency wuthorized direct access iv responsible for (u) the phyvical we- 
curity of criminal histury record inijurmation under its control or in 
ity custudy und ib) the protection of such information from unauthor- 
ized uccuss, disclosure, ur dissemination. 


(vil) Procedures ure instituted to protect any central repository 
of criminal history record information from unauthorized access, 
thelt, subutuge, fire, flood, wind, or other natural or manmade disgs- 
ters. 


(B) A criminul justice ugency shall have the right to wudit, moni- 
tor, und inspect procedures established ubove. 


(4) The criminal justice agency will: 


(A) Screen und huve the right to reject for employment, based 
un yuod cuuse, all persunnel to be authorized to have direct access to 
cruninal history record infurmiation. 


(B) Have the right w initiute or couse tw be initiated udminis- 
trutive action leadiny tw the transfer or removal of personne! author- 
ized tu have direct uccess to such information where such personne! 
Violute the provisions of these regulations ur other security require- 
ments established fur the collection, storage, ur dissemination of crim- 
inul histury record infurmation. 


(CC) Institute procedures, where computer processing ts not uti- 
lized, lo assure that un individual or agency uuthorized direct access 
is responsible for: 

(i) The physical security of criminal history record informa- 
tion under its control or in its custody; and 

in) The protection of such infyrmation from unauthorized ac- 
cess, disclosure, of disscininution. 
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(LD) Trintitiile procedure whore computer processing ie nut uli 
Hided Ws proteet any central repository of criminal histury egcord infor: 
ation Hom Unuuthorized uccoms, thell, suabutuye, jire, Muad, wind, or 
other nuturul or tunimude disusters. 


(HK) Provide that direct uccess to criminal history recurd infor: 
nation whull be uvatluble only to wuthormed officers ur employees of « 
criminal justice agency und, us» necussury, olher wuthorized personnel 
vasentiul to the proper operation of the crimindl history record infor: 
Nialion syatui. 


(6) Each employee working with or having access to criminal 
history record information shall be made fumiliar with the pubstance 
und intent of these regulations.” 


K. In the event uw breach of the physical security of CHRI ur a fuil- 
ure tu meet physical security stundurds of CHRI aa stipulated in 
these reyulutions und us wupplemented by operational policies issued 
by CRCK relating to the physicul security of CHR] occurs, the Secre- 
tary of lublig Safety and Correctional Services has the responwibility 
Ww insure that the breach w corrected. 


C. In the event # failure to comply with personne! policies relating 
to CHR! as stipuluted in these regulutions and us supplemented by 
personnel policies issued by CRCR relating w CHI occurs, the Secre- 
wary of Public Sulety und Correctional Services hus the responsibility 
to insure that this failure is corrected. 


D. In the event u breuch of the operational security of the Criminal 
Justice Informution System (us defined in Article 27, $743(g), Anno- 
tuted Code), or u failure to meet the operuting security standurds of 
thut system a» stipuluted in these regulations and as supplemented 
by operational procedures issued by CRCR reluting to the security of 
operations in the Criminal Justice Information System occurs, the 
Secretury of Public Sulety and Correctional Services has the responsi- 
bility to insure that this breach or failure is corrected. 


E. In the event the privacy or cuntidentiality of CHRI has been 
intentionally or madvertuntly abused or where the potential for this 
ubuse muy exist, the Secretury of Public Sufety and Correctional 
Services hus the responsibility insure that this abuse or potential 
fur ubuse is corrected 


12 Auditing. 


A. An audit of a random representative sample of State and local 
criminal justice agencies und repositories will be made annually by 
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CHEK The vudit shull imure that CHIRI i sccurute und complete 
and that itis collected, reported, und disseminuted in uccordance with 
the provisions of Article 27, $9742--755, Annututed Code of Mury- 
land. A quality control wudit of u representative sumple of CHR! will 
be made on u reyulur busis. 


B. The CROCK will establish the methods, procedures, and stan- 
dards tur guditing criminal justice agencies und CHR repositories. 


C. Criminal justice agencies und CHRI repositories will retain and 
provide access to CHRI source ducuments, dissemination logs, secu- 
rity manuals, and other dutu as CRCR may deem necessary w per- 
form wn uudit assuring adherence to the privacy, security, complete- 
Ness, accurucy, und dissemination of CHRI. 


D. Euch criminal justice agency und CHR! repository will be sub- 
ject to an un-site audit by CRCK.40 evaluate thut agency's compliance 
with upplicuble rules, reyulutions, agreements, and laws pertaining 
Ww physical, persunne!, and vperutional sgcurity, dissemination, and 
completeness und accuracy of CHRI. 

KE. Euch criminal justice ugyency and CHRI repositury will cooper- 
ate with CRCR in performing audits required by wpplicuble federy! 
und State luws and regulations. 


AS Ayreemeuts. 


Agreements will be developed between the CRCR and criminal jus- 
tice ugencies und CHIR) repositories which will incorporute the princi- 
ples und requirements of applicuble federal and State laws and regu- 
lutions pertaining tu the privacy, security, completeness, accuracy, 
und disseminution of CHRI. 


Adniinistrative History 


Eiluctive dute: Murch 2, 19/7145 Md KR. 384) 
Chupter revised effective December }, 19761524 Md K 1798) 
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Category Citation 
1. State Regulatory Authority 6-168 x 
— S 
2. Privacy and Security Council 6-170 Xx A 
3, Dissemination Regulations C 
Conviction Information 
ay . . Reg. 2.13-2.15 Xx 
3.10 Authorizes to Criminal Justice Agencies | 4.)72(a) x H 
3.11 | Authorizes to Govt. Non-Criminal Reg. 2,16-2.24 X 
Justice Agencies 6-172(bXc) x J 
3.12 Authorizes to Private Sector Reg. 2.16-2.24 x 
6-172(bXc) x S 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal E 
Justice Agencies T 
3.15 Prohibits to Private Sector 
Non-Conviction Information T 
cas , Reg. 2.13-2.15 x 
3.20 Authorizes to Criminal Justice Agencies pay, Bt x S 
3.21 Authorizes to Govt. Non-Criminal Reg. 2.16-2.24 X 
Justice Agencies 6-172(bXc) « 
3.22 Authorizes to Private Sector Reg. 2.16-2.24 x 
6-1272(bVic) xX 
3.23. = Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies | 
3.25 Prohibits to Private Sector | } | 
t + _ 
Arrest Information 
“2 mane | Reg. 2.13-2.15 | x | 
3.30 Authorizes to Criminal Justice Agencies | 6-172(a) | | x 
T +—_——+ 
3.31 Authorizes to Govt. Non-Criminal | Reg. 2.16-2.24 | xX : 
Justice Agencies | 6-172(bXc) 
| anton 4 
| Reg. 2.16-2.24 1; xX] 
‘ P K 
3.32 Authorizes to Private Sector | 6-172(bXc) | x 
3.33. Prohibits to Criminal Justice Agencies | | 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies | | 
3.35 Prohibits to Private Sector | 
4 + 
4, — Inspection | | 
tT 
4,1 Right to Inspect Only | 
rT 
4.2 Right to Inspect and Take Notes { 
4.3 Right to Inspect and Obtain Copy Reg. 3.1-3.7 | x | 
" ith an ‘ 6-175 |_ x 
6-175 | x | 
5. Right to Challenge Reg. 3.8-3.12 | x | 
6. Judicial Review of Challenged Information 6-176 x | 
7. Purging Non-Conviction Information Reg. 1.21(b) X | 
oe a a 
8. Purging Conviction Information | Reg. 1.21(b) . | 
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Sealing Non-Conviction Information Reg. 1.17-1.18 « 
L2ba). x 
276-100B x 
10. Sealing Conviction Information 94C-34 Xx 
2160004 - x 
sii 276-100A x 
ll, Removal of Disqualifications 276-100C | Xx 
94C-34 | x 
12, Right to State Non-Existence of Record 276-100A | x 
226-100C. l Xx 
13, Research Access 6-173 | A 
14, Accuracy and Completeness | 
14.1 Disposition Reporting Requirements 263-1A | X 
127-23; 127-27 x 
14.2 Auditing Requirements 6-171 x 
14.3 Other Accuracy/Completeness 6-171 x 
Requirements bd x 
15. Dedication 
6-177 x 
16. Civil Remedies wag. 408 . ) 
17, Criminal Penalties 6-170 | 7 
T 
66-10 | x 
18 Public Records 66A- | | x 
| | 
19. Separation of Files | 
a 
20. Regulation of Intelligence Collection | 
21. Regulation of intelligence Dissemination | i 
22. Security | iz 
Reg. 3.13 x 
22.1 Physical (Building) Security Yar, f | xX) | 
| 6-171 xy 
22.2 Administrative Security Reg. 3.16-3.19 [x | 
Reg. 3.18-3.21 x 
22.3 Computer Security 6-174 | x | | 
23. Transaction Logs ides | . 
| 
24. Training Employees 6-171 I ) 
| 
25. Listing of Information Systems | {| 
| | 
| 66A- | x 
26. FOIA (Including CJD) | G6A- | 
27. FOIA (Excluding CJ1) | 
6-168 x 
28. Central State Repository 
é 
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Massachusetts General Laws Annotated (West) 
Chapter 6 


CRIMINAL OFFENDER RECORD INFORMATION SYSTEM 


§ 167. Definitions 


The following words shall, whenever used in this section or in sections one hun- 
dred and sixty-eight. to one hurdred seventy-eight, inclusive, have the following 
meanings unless the context otherwise requires: “Criminal justice agencies”, those 
agencies at all levels of government which per’orm as their principal function, ac 
tivities relating to (a) crime prevention, including research or the sponsorship of 
research; (b) the apprehension, prosecution, adjudication, incarceration, or rehabil- 
itation of criminal offenders; or (c) the coilection, storage, dissemination or usage 
of criminal offender record information. 

“Criminal offender record information”, records and data in any communicable 
form compiled by a criminal justice agency which concern an identifiable indi- 
vidual and relate to the nature or disposition of a criminal charge, an arrest, 
& pretrial proceeding, other judicial proceedings, seniencing, incarceration, re- 
habilitation, or release. Such information shall be restricted to that recorded 
as the result of the initiation of criminal proceedings or any consequent pro- 
ceedings related thereto. Criminol offender record information shall not include 
evaluative information, statistical and analytical reports and files in which In- 
dividuals are not directly or indirectly identifiable, or intelligence information. 
Criminal offender record information shall be limited to information concerning 
persons who bave attnined the age of seventeen and shall not include any informa- 
tien concerning criminal offenses or acta of delinquency committed by any person 


before he attained the age of seventeen; provided, however, that if a person 
noder the age of seventeen is adjudicated as an adult, information relating to such 
criminal offense shall be criminal offender record information. Criminal offender 
record information shall not Include information concerning any offenscs which 
are not punishable by incarceration. 

“Evaluative information”, records, data, or reports concerning individuals charged 
with crime nnd compiled by criminal justice agencies which appraise mental 
condition, physic . condition, extent of socinl adjustment, rehabilitative progress 
and the like, and which are primarily used ja connection with bail, pre-trial or 
post-trial release proceedings, sentencing, correctional and rehabilitative planning, 
probation or parole. 


“Intelligence information”, records and data compiled by a criminal justice 
agency for the purpose of criminal investigation, including reports of informants, 
Investigators or other persons, or from any type of surveillance associated with 
an identifinble individual. Intelligence information shall also include records 
and data compiled by a criminal justice agency for the purpose of investigating 
a substantial threat of harm to an individual, or to the order or security of a 
correctional facility. 


[See main volume for tert of definitions of “Interstate systems” and 
, “Purge” | 
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Amended by St.1977, c. @1, § 2. 


1977 Amendment. 81.1977, « 691. § 2, am of Third Dist. Court of Bristol (1979) 347 
emergency act, approved Oct. 29, i977. re- M.EB.24 110, 1979 Mass.Adv.Sn. 515. 
wrote the definition of “Crimina! offender Section 172 of this chapter providing (hat 
record information’. and inserted defini- aiphabetical index of criminal records 


tions of ‘Evaluative information’ and ‘“Ia- may sot be made available to the public did 
teiligence information net umconstitutionally interfere with inter- 
1. Im genera aa!) functioning of judicial branch and did 
Records of (firearms discharge reports net vielate Coast. Pt. 1. Art. 3 requiring 
kept by city police department were not paration of powers, in view of lack of 
subject to blanket exemtion from discio. showtime that denial of public scvess to 
eure under c. 4, § 7 providing for disclosure euch records impaired ability of orurt to 
of public records generally, because they ‘unction and im view of fact that Criminal 
may have contained crimina! offerder rec- Offender Record Information Act served 
or information. Reinsein ¥. Poi. « Com- “seful rehabilicacive purpose. Id. 
missioner of Boston (1979) 391 N.E.2d 681 This section. which restricts dissemina- 
1979 Mase.Adv Sh. 1608 thea of records and da'a compiled by crini- 
Newspaper could not complain that pro- nal justion agencies, and {§ iT) of this 
visions of Criminal Offerder Records lator chapter which sets forth procedure ‘or dis- 
mation A‘! oliher thas theee mandating seminatice of such information. 1k! not her 
Boodisciosure to public of aiphabeticn) in- Iinsurance C..cmissioner from sesking de- 
dex of criminal record: iunpercsiseiy W- femdant Pinus ce ageat about hie criminal 
terfered with internal functioning of court history i» *jwileation form for renewal of 
and thereby violated Conet Pt. 1. Art 3. defendant's imaw ance brokers license, in 
requiring separation of » were. os any io eny event. nothing in sald sections just - 
terference with court's internal funcuoning fied defendant in responding falsely to such 
did not violate rights of newspaper New an inquiry, Com vy. McDuffee (197%) 386 
Bedford Standard-Times Pub Co. ». Clerz N.E.2d TH, 1979 Mass App.Adv.Sh. 283 


168. Criminal history systems board; establishment; members; terms; 
meetings; expenses; regulations; powers and duties; execu- 
tive director and other employees; reports; funds 

There shail be a criminal history systems board hereinafter called the board cor- 
sisting of the following persons: the attorney general, the secretary of public safety, 
the chai of the Massachusetts defenders committee. the chairman of the paroie 
Board, commissioner of the department of correction, the commissioner of the 
department of public safety, the commissioner of the department of youth services, 
the commissioner of probation, the executive director of the committee on criminal 
justice, and the police commissioner of the city of Boston, or their designees, all 
of whom shall serve ex officio; and three other persons to be gppointed by the gov- 
ernor for a term of three years, one of whom shall represent the Massachusetts dis- 
trict attorneys association, ove of whom shall represent the Massachusetts chiefs of 
police association, 1nd one of whom shall represent the county commissioners and 
sheriffs association. Upon the expiration of the term of any appointive member, his 
successor shal] be appointed in a like manner for a term of three years. 

The governor shal) designate annually the chairman of the board from among 
its members. No chairman may be appointed to serve more than two consecutive 
terms. The chairman shall hold regular meetings, one of which shal) be an annual 
meeting and shal] notify al] board members of the time and place of all meetings. 
Special meetings may & called at any time by a majority of the board members 
and shall be called by th. chairman upon written application of eight or more mem- 
bers. Members of the board shal) receive no compensation, but shall receive their 
expenses actually and necessarily incurred in the discharge of their duties. 

The board, after giving the security and privacy council an opportunity to present 
its advice and recommendations, shall, with the approval of two-thirds of the board 
members or their designees present and voting, promulgate regulations regarding the 
collection, storage, access, dissemination, content, organization, and use of criminal 
offender record information. Rules and regulations shall not be adopted by the 
board until a hearing has been held in the manner provided by section two of chapter 
thirty A. The board shall have the authority to issue orders enforcing its rules and 
regulations after notice and hearing as provided by applicable law. 
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The board shall provide for and exercise contro! over the installation, operation 
and maintenance of data processing and data communication systems, hereinafter 
the criminal offender record information system. Said system shall be de- 
to insure the prompt collection, exchange, dissemination and distribution 
of such criminal offender record information as may be necessary for the efficient 
administration and operation of criminal justice agencies, and to connect such 
systems directly or indirectly with similar systems in this or other states, The 
secretary of public safety shall appoint and fix the salary of an executive director, 
after reviewing final applicants with and securing the approval of the board. 
Such executive director shall not be subject to the provisions of chapter thirty-one 


that system and for the appointment of all such personne] except as otherwise pro- 
vided by the board. The board may appoint such other employees, including ex- 
perts and consultants, as it deems necessary to carry out its responsibilities, none 
of whom shall be subject to the provisions of chapter thirty-one or of section nine A 
of chapter thirty. 

The board shall make an annual report to the governor and file a copy thereof 


with the state secretary, the clerk of the house of representatives and the clerk 
of 


the senate. 


is authorized to enter into contracts and agreements with, and accept 


board 
gifts, grants, contributions, and bequests of funds from, any department, agency, or 
subdivision of federal, state, county, or municipal government and any individual, 
foundation, corporation, association, or public authority for the purpose of pro- 
viding or receiving services, facilities or staff assistance in connection with its work. 
Such funds shall be deposited with the state treasurer and may be expended by the 
board in accordance with the conditions of the gifi, grant, contribution, or bequest, 


without specific appropriation. 


Amended by 8t.1978, c« 478, § 5; 8t.1979, c 702, § 1 to 4. 


1978 Amendment. St.1978, c. 478, § 5, ap- 
proved July 18, 1978, and by section 443. 
made effective July 1, 1978, substituted 
“administrative justice for the district 
court department, the administrative jus- 
tice for the superior court department’ for 
“chief justice of the district courts, the 
chief justice of the superior court’’ in the 
first sentence of the first paragraph. 


1978 Amendment. 51.1978, c. 702, § 1, an 
emergency act. approved Nov. 9%, 1979, in 
the first sentence of the first paragraph in- 
serted “", the secretary of public safety,’’, 
deleted *', the administrative justice for the 
district court department, the chief justice 
of the supreme judicia! court.’’ following 
“parole board” and substituted ‘‘committee 
on criminal justice’’ for “governor's public 
safety committee’’. 


Section 2, in the third paragraph, in the 
first sentence substituted “giving the secu- 
rity and privacy council an opportunity to 
present its advice and recommendations” 
for ‘receiving the advice and recommenda- 
tions of ita advisory committee’, inserted 
“access,"' and substituted “, content, or- 
ganization, and use’ for “and usago'’ and 
added the second and third sentences. 

Section 3, in the fourth paragraph, re- 
wrote the third sentence and inserted the 
fourth and fifth sentences. 

Section 4 deleted the seventh paragraph. 

Sections 10 to 18 provided: 


“Section 10. All books, papen records, 
documents, equipment, lands, interests in 
land, buildings, facilities, and other proper- 
ty, both personal and real, which immedi- 
ately prior to the effective date of this act. 
are im the custody of the secretary of ad- 
ministration and finance or any other 
agency from which powers and duties are 
transferred to the executive office of public 
safety by the provisions of this act, and 
which relate to or are maintained for the 
purpose of the exercise of such powers or 
the performance of such duties, are hereby 
transferred to the secretary of public safe- 


ty. 

“All questions regarding the ident'fication 
of such property to whom custody 
thereof is so transf shall be deter- 


mined by the secretary of public safety. 


Section 11. All monies heretofore appro- 
priated by the criminal history systems 
board and the security and privacy council 
or to the secretary of administration and 
finance on behal of said board or council 
fron which or from whom powers and du- 
ties are transferred by the provisions of 
this act which relate to the exercise of 
such powers or the performance of such 
duties, and remaining unexpended on the 
effective date of this act, are hereby trans- 
ferred to,,and shall be available for ex- 
penditure by the secretary of public safety. 

“All questions regarding the indentifica- 
tion of such monies ehaill be determined by 
the secretary of public safety. 
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"Section ls. All duly existing contract, 
leases and obligations of the criminal) histo- 
ry systems board and the security and pri- 
vacy council, or of the eecretary of admin- 
letration and finance on behalf of said 
board or council, from which, or from 
whom, powers and duties are transferred to 
the executive office of public safety by this 
act, which relate to the exercise of such 
powers or the performance of such duties, 
and which are in force immediately prior to 
the effective date of this act, shall thereal- 
ter be performed by said board and council 
as so transferred and the secretary of pub- 
lic safety, as the case may be. This sec- 
tion shall not affect any renewal provision 
or option to renew contained to any such 
lease in existence on said effective date, all 
of which may thereafter be exercised by 
the secretary of public safety. 

“All questions regarding the identifica- 
tion of such contracts, leases and obiiga- 
tions and of the agency or executive office 
to which the performance thereof is so 
transferred shall be determined by the sec- 
retary of public safety. 

“Section 13. All petitions, hearings and 
other proceedings duly brought before, and 
all prosecutions and legal and other pro- 
ceedings duly begun by, the secretary of 
administration and finance with reference 
to the functions of the criminal history 
systems board or the security and privacy 
council, which are pending immediately 
prior to the effective date of this act shall 
continue unabated and remain in force not- 
withstanding the passage of this act, and, 
to the extent that the power to determine 
or bring such proceedings is transferred by 
this act to the secretary of public safety, 
they shall be completed before or by said 
secretary unless a contrary intent clearly 
appears. 

“All petitions, hearings and other pro- 
ceedings duly brought before, and all pros- 
ecutions and legal or other proceedings 
duly begun by the criminal history systems 
board or the security and privacy council, 
or any person holding an office therein, 
which are pending immediately prior to 
said effective date shall continue unabated 
and remain in force notwithstanding the 
passage of this act, and shall be completed 
before or by said board or council as so 
transferred, unless a contrary intent clearly 
appears. 

“Section 14. All orders, rules and regula- 
tions duly made by the secretary of admin- 
istration and finance with reference to the 
functions of the criminal history systems 


board and the security and privacy council, 
which are in force immediately prior to the 
effective date of this act shall continue in 
force, and, to the extent that the power to 
make such orders, rules and regulations is 
transferred by this act to the secretary of 
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public safety, they shall thereafter be en- 


proceedings, orders, rules, 


to whom 


tt 
Sy 
FF 


“Nothiig in this section shall be con- 
strued to confer upon any employee any 
rights not held immediately prior to the ef- 
fective date of this act or to prohibit any 
reduction of salary or grade, transfer, reas- 
signment, suspension, discharge, layoff, or 
abolition of position not prohibited prior to 
said effective date."’ 


Cross References 

Motor vehicle insurance merit rating 
board, access to crimina) offender rec- 
ord information, see § 183 of this chap- 
ter. 


1, Copies of record information 

Individuals may, when practicable, ob- 
tain copies of their criminal offenders 
record information which contains per- 
sonal identifiers and such copies may be 
made by any practicable means. Op.Atty. 
Gen. April 13, 1976, p. 160. 
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§ 169, Repealed by St.1979, c. 702, § 5 


90.1978, o. 702, § 6, an emergency act re- 
SES Seb castien, was egpeeras See. 8 
1979. 


§ 170. Security and privacy council; establishment; members; chair- 
man; terms; clerical assistance; meetings; duties and func- 
tions; expenses; reports; participation in interstate system 
for exchange of record information 


There shall be a security and privacy council, hereinafter referred to as the coun- 
cil, consisting of the chairman and one other member of the board, chosen by the 
board, and seven other members appointed by the governor, to include representa- 
tives of the general public, state and local government, and one representative of 
the criminal justice community, Of the seven members Initially appointed by the 
governor, two shall be appointed for a period of one year, two shall be appointed 
for a period of two years, two shall be appointed for a period of three years, one 
shall be appointed for a period of four years. Thereafter, each of the appointments 
shall be for a period of four years. Each member appointed by the governor shall 
serve until his successor is appointed and has qualified, The chairman of the 
council shall be elected by and from within the council to serve for a term of two 
years. The board shall provide such clerical and other assistance as the council 


may require. The council shall meet at the call of the governor, its chairman, or 
any three of its members and shall conduct a continuing study and review and to 
make recommendations concerning questions of individual privacy and system secur- 
ity In connection with the collection, storage, dissemination, and usage of criminal 
offender record information. Council members shall receive no compensation for 
their services on the council but shall receive their expenses necessarily incurred In 
the performance of official duties. 

The council may conduct such inquiries and investigations as it deems necessary 
and consistent with its authority. The board, each criminal justice agency in the 
commonwealth, and each state and local agency having authorized access to criminal 
offender record information, is authorized and may furnish to the council, upon re- 
quest made by its chairman, such statistical data, reports, and other information 
directly related to criminal offender record Information as is necessary to carry out 
the council’s functions. 

The council shall make an annual report to the governor and file a copy thereof 
with the state secretary and the clerk of the house of representatives and the 
clerk of the senate. It may make such additional reports end recommendations as 
it deems appropriate to carry out its duties. 

The council shall appoint one or more of its members to serve upon any similar 
council or committee connected with any interstate system for the exchange of crim- 
inal offender record information, and may participate as it deems appropriate in 
the activities of any such system. 

Policies, rules and regulations shall not be adopted by the council until a hearing 
has been held in the manner provided by section two of chapter thirty A. 

Amended by St.1979, c. 702, § 6. 


1879 Amendment. St.1979, c. 702, § 6, an 


emergency act, approved Nov. 9, 1979, in 
the first paragraph, in the first sentence 
substituted “referred to as’' for ‘‘called’’, 
“board’’ for ‘‘advisory committee’ in two 
places and deleted ‘to be’’ following ‘‘other 
members'', and in the fifth sentence, sub- 
stituted ‘board’ for ‘advisory committee”. 


Sections 10 to 15 provided: . 


“Section 10. All books, papers, records, 
documents, equipment, lands, interests in 
land, buildings, facilities, and other proper- 
ty, both personal and real, which immedi- 
ately prior to the effective date of this act, 
are in the custody of the secretary of ad- 
ministration and finance or any other 
agency from which powers and duties are 


transferred to the executive office of public 
safety by the proyisions of this act, and 
which relate to or are maintained for the 
purpose of the exercise of such powers or 
the performance of such duties, are hereby 
transferred to the secretary of public safe- 
ty. 
“All questions regarding the identifica- 
tion of such_property and to whom custody 
thereof is so transferred shall be deter- 
mined by the secretary of public safety. 


“Section 11. All monies heretofore ap- 
propriated by the criminal history systems 
board and the security and privacy council 
or to the secretary of administration and 
finange on behalf of said board or council 
from which or from whom powers and du- 
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ties are transferred by the provisions of 
thie act which relate to the exercise of 
such powers or the performance of such 
duties, and remaining unexpended on the 
effective date of this act, are hereby trans- 
ferred to, and shall be available for ¢x- 
penditure by the secretary of public nafety. 


‘All questions regarding the identifica- 
tion of such monies shall be determined by 
the secretary of public safety. 


‘Section 12. All duly existing contracts. 
leases and obligations of the criminal histo- 
ry systems board and the security and pri- 
vacy council, or of the secretary of admin- 
istration and finance on behalf of said 
-board or council, from which, or from 
whom, powers and duties are transferred (c 
the executive office of public safety by thi: 
act, which relate to the exercise-of suc! 
powers or the performance of such duties 
and which are in force immediately prior t 
the effective date of this act, shall thereaf 
ter be performed by said board and counci 
as so transferred and the secretary of pub 
lic safety, as the case may be. This sec 
tion shall not affect any renewal provisio 
or option to renew contained to any suc 
lease in existence on said effective date, a 
of which may thereafter be exercised t 
the secretary of public safety. 


“All questions regarding the identific: 
tion of such contracts, leases and oblig: 
tions and of the agency or executive off! 
to which the performance thereof is 


transferred shall be determined by the sec- 
retary of public safety. 

“Section 18. All petitions, hearings and 
other proceedings duly brought before, and 
all prosecutions and legal and other pro- 
ceedings duly begun by, the secretary of 
administration and finance with reference 
to the functions of the criminal history 
systems board or the security and privacy 
council, which are pending immediately 
prior to the effective date of this act shall 
continue unabated and remain in force not- 
withstanding the passage of this act, and, 
to the extent that the power to determine 
or bring such proceedings is transferred by 
this act to the secretary of public safety, 
they shall be completed before or by said 
secretary unless a contrary intent clearly 
appears. 

“All petitions, hearings and other pro- 
ceedings duly brought before, and all pros- 
ecutions and legal or other proceedings 
duly begun by the criminal history systems 
board or the security and privacy council, 
or any person holding an office therein, 
which are pending immediately prior to 
said effective date shall continue unabated 
and remain in force notwithstanding the 
passage of this act, and shall be completed 
before or by said board or council as so 
transferred, unless a contrary intent clearly 


appears. 


‘Section 14. All orders, rules and regula- 
tions duly made by the secretary of admin- 
letration and finance with reference to the 
functions of the criminal history systems 
board and the security and privacy council, 
which are in force immediately prior to the 
effective date of this act shall continue in 
force, and, to the extent that the power to 
make such orders, rules and regulations is 
transferred by thie act to the secretary of 
public safety, they shall thereafter be en- 
forced, until superseded, revised, rescinded 
or canceled in accordance with law, by said 
eecretary uniess a contrary intent clearly 
appears. 

“All orders, rules and regulations duly 
made by the criminal history systems 
board and security and privacy council, or 
any person holding an office therein, which 
are in force immediately prior to said ef- 
fective date, shall thereafter be enforced, 
until superseded, revised, rescinded or can- 
celed in actordance with law, by said board 
or council, as eo transferred. 

“All questions regarding the identifica- 
tion of such petitions, hearings, prosecu- 
tions, proceedings, orders, rules, regula- 
tions, licenses, permits, certificates and ap- 
provais, and to whom the completion or en- 
forcement thereof is so transferred, shall 
be determined by the secretary of public 
safety. 

“Section 16. All employees of the crimi- 
nal history systems board and the security 
and privacy council who, immediately prior 
to the effective date of this act, held posi- 
tions classified under chapter thirty-one of 
the General Lawes or had tenure in their 
positions by reason of section nine A of 
chapter thirty of the General Laws shall 
continue on said board or council without 
impairment of civil service status, seniori- 
ty, retirement and other rights of the em- 
ployees, without interruption of their serv- 
ice within the meaning of said chapter 
thirty-one or said section nine A of said 
chapter thirty, and without reduction in 
their compensation and salary grades. All 
such employees who, immediately prior to 
the effective date of this act, are not clas- 
sified under the provisions of said chapter 
thirty-one, or are not subject to said sec- 
tion nine A of said chapter thirty, shall 
continue to serve in their respective offices 
or positions without impairment of their 
retirement, seniority or other rights and 
they shall not be lowered in rank or com- 
pensation 

“Nothing im this section shall be con- 
strued to confer upon any employee any 
rights not held immediately prior to the ef- 
fective date of this act or to prohibit any 
reduction of salary or grade, transfer, reas- 
signment, suspension, discharge, layoff, or 
abolition of position not prohibited prior to 
said effective date.” 
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§ 171. Regulations generally; continuing education program; evalua- 
tive information 


[See main volume for teat of first and second paragraphs) 


The content and use of evaluative information, and the inspection, receipt of 
copies and challenge of such information by an individual shall not be governed 
by the provisions of this act except as provided in this paragraph. Each criminal 
justice agency holding evaluative information shall, pursuant to section two of 
chapter thirty A, promulgate regulations to govern the content and use of evalua- 
tive information, and to govern, limit or prohibit the inspection, receipt of copies 
and challenge of such information by an individual referred to therein. The 
adoption of such regulations by each criminal justice agency shall be subject 
to the approval of the board, and shall be promulgated within time limita set by 
the board. If any criminal justice agency holding evaluative information fails 
to promulgate such regulations, then the board shall promulgate such regulations 
with respect to that criminal justice agency. Evaluative information shall be 
subject to the provisions of section one hundred and seventy-two and section one 
hundred and seventy-eight, as if such information was criminal offender record 
information. 

Amended by St.1977, c. 691, § 3. 


1977 Amendment. St.19T7, c. 691, § 3, an 


emergency act, approved Oct. 29, 1977, add- 
ed the third paragraph. 
1. In general 

This section, which indicates that purg- 
ing of criminal records may be required 
“by the order of any court of competent 
juriediction,”’ is not a grant of power to is- 


their previous existing jurisdiction. Police 
Com'r of Boston v. Municipal Court of 
Dorchester Dist. (1978) 374 N.E.2d 272, 1978 
Mass.Adv.Sh, 685. —~ 

Power to order expungement of police 
records or the equivalent may be exercised 
if utility of the records for law enforcement 


sue such orders, but merely recognizes 
court's authority to act to full extent of 


purposes is likely tn be minimal or non- 
existent. Id. 


§ 172. Dissemination of record information; certification; eligibility for 
access; scope of inquiry; listing; access limited; rules; use 
of information 


Except as otherwise provided in sections one hundred and seventy-three to one 
hundred and seventy-five, inclusive, criminal offender record information, and 
where present, evaluative information, shall be disseminated, whether directly or 
through any intermediary, only to (a) criminal justice agencies; (b) such other 
agencies and individuals required to have access to such information by stat- 
ute including United States Armed Forces recruiting offices for the purpose of 
determining whether a person enlisting has been convicted of a felony as set forth 
in Title 10, section 504 of the United States Code; ! and by adding the following 
sentence :—Notwithstanding the provisions of this section or chapter sixty-six A, 
the following shall be pubiic records: (1) police daily logs, arrest registers, or 
other similar records compiled chronologically, provided that no alphabetical ar- 
restee, suspect, or similar index is available to the public, directly or indirectly; (2) 
chronologically maintained court records of public judicial proceedings, provided 
that no alphabetical or similar index of criminal defendants is available to the 
public, directly or indirectly; and (3) published records of public court or adminis- 
trative proceedings, and of public judicial administrative or legislative proceedings ; 
and (c) any other agencies and individuals where it has been determined that the 
public interest in disseminating such information to these parties clearly outweighs 
the interest insecurity and privacy. The extent of such access shall be limited to 
that necessary for the actual performance of the criminal justice duties of criminal 
justice agencies under clause (a); to that necessary for the actual performance of 
the statutory duties of agencies and individuals granted access under clause (bd); 
| and to that necessary for the actual performance of the actions or duties sustaining 

the public interest as to agencies or individuals granted access under clause (c). 
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The board shall, after consultation with the council, certify thoee agencies and 
Individuals requesting access to ciiminal offender record information that qualify 
for such access under clauses (a) or (d) of this section, and shall specify for each 


a finding in writing of eligibility, or noneligibility of each such agency or indi- 
vidual which requests such access. No such information shall be disseminated 
to any agency or individual prior to the board's determination of eligibility, or, 
in cases in which the board’s decision is appealed, prior to the final judgment of 
& court of competent jurisdiction that such agency or individual is so eligible. 
No agency or individual shall have access to criminal offender record informa- 
tion under clause (c), unless a majority of the board, and a majority of the council, 
each voting as na acparate body, dceterminen and certifien that*the public interest 
in disseminating such information to such party clearly outweighs the interest 
ix security and privacy. The extent of access to such information under clause (c) 
shall be determined by majority vote of persons comprising the membership of 
the board and the council voting as a single group at a duly echeduled board 
meeting. Certification for access under clause (c) may be either access to in- 
formation relating to a specific identifiable individual, or individuals, on a single 
occasion; or a general grant of access for a specified period of time not to exceed 
two years. A goncral grant of access need not relate to a request for access by 
the party or parties to be certified. Except as otherwise provided in this para- 
gtaph the procedure and requirements for certifying agencies and individuals 
under clause (c) shall be according to the provisions of the preceding paragraphs 


this 

Each agency holding or receiving criminal offender record information shall 
maintain, for such period as the board shall determine, a listing of the agencies 
r individuals to which it has released or communicated such information. Such 
listings, or reasonable samples thereof, may from time to time, be reviewed by the 
board or the council to determine whether any statutory provisions or regulations 
have been violated. 


‘Dissemination of criminal offender record information shall, except as provided 
in this section and for purposes of research programs approved under section one 
hundred and seventy-four, be permitted only if the inquiry is based upon name, 
fingerprints, or other personal identifying characteristics. The board shail adopt 
rules to prevent dissemination of such information where. inquiries are besed upon 
categories of offense or data elements other than said characteristics; provided, 
however, that access by criminal justice agencies to criminal offender record in- 
formation on the basis of data elements other than personal identifying characteris- 
tics, including but not limited to, categories of offense, mode of operation, photo- 
graphs and physical descriptive data generally, shall be permissible, except as may 
be limited by the regulations of the board. 

Any individual or agency, public or private, that receives or obtains criminal 
offender record information, in violation of the provisions of this statute, whether 
directly or through any intermediary, shall not collect, store, disseminate, or use 
such criminal offender record information in any manner or for any purpose. Not- 
withstanding the provisions of this section, the dissemination of information rela- 
tive to a person's conviction of automobile law violations as defined by section one 
of chapter ninety C, or information relative to a person's charge of operating a 
motor vehicle while under the influence of intoxicating liquor which resulted in 
his assignment to a driver alcohol program as described in section twenty-four D 
of chapter ninety, shal! not be prohibited where such dissemination is made, directly 
or indirectly, by the motor vehicle insurance merit rating board established pursuant 
to sectivun ome hundred and eighty-three of chapter six, to an insurance company 
doing motor vehicle insurance business within the commonwealth, or to such insur- 
ance company’s agents, independent contractors or insurance policyholders to be 
used exclusively for motor vehicle insurance purposes. 

Amended by St.1977, c. 365, § 1; St.1977, c 601, § 4; S8t.1977, c. 841. 

110 U.S.C.A. § 604. 

1977 Amendments. $t.1977, c 366, § 1. an St. 1977, c. 365, §§ 6, 8 to 10, provide: 
emergency act, approved July 6, 1977, add- “Section 6. Any insured whose motor 
ed a paragraph relating to the dissemina- vehicle rates or premiums are affected by 


then of information relative to conviction this act shall have his present motor vehi- 
of automobdile law violations. cle insurance policy amended by endorse- 
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ment retroactively as of its effective date 
to the revised rates and premiums con- 
forming to the requirements of this act, 
and have it expire on January first, nine- 
teen hundred and seventy-eight. The in- 
eurer of any ineured whose motor vehicies 
rates or premiums are affected by this act 
shall return to eaid insured the appropriate 
difference in rates or premiums based on 
the revised rates and premiums conforming 
to the requirements of thie act, said re- 
turns to be made either by payment to said 
insured or as an identified credit against 
any unpeid premium balance on said motor 
vehicle ineurance policy iseved to said in- 
eured. Any insured whose motor vehicie 
rates or premiume are affected by this act 
and who purchases a motor vehicie ineur- 
ance policy in nineteen hundred and seven- 
ty-eeven after the effective date of this act 
shall receive a short-term policy expiring 
on January first, nineteen hundred and 
seventy-eight, and written at rates and 
premiums conforming to the requirements 
of the act. Nothing in this section shall 
prohibit an insurer frorn offering to any in- 
sured a motor vehicle insurance policy for 
@ period of one year or from offering an 
extension of a: y motor vehicie insurance 
policy lasued in nineteen hundred and sev- 
enty -seven. 

“Any premium loss suffered by an insur- 


factor in calculating future motor vehicle 
insurance rates for said insurer. The com- 
missioner is hereby authorised to deciare 
any motor vehicie insurance rate for which 
such has been considered as a factor as 
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application of such provisions to persons or 
circumstances other than Unoee as to which 
it la held invalid," 

St.1977, c. 601, | 4, an emergency act, ap- 
proved Oct. 29, 1977, amended the first sen- 
tence of the first paragraph by inserting 
“Except as otherwise provided in sections 
one hundred and seventy-three to one hun- 
dred and seventy-five, inclusive,” at the 
beginning, by inserting ‘and where 
present, evaluative information,’’, by sub- 
atituting clause (b) for former clause (b) 
which read ‘such other individuals and 
agencies as are authorized assess to such 
records by statute’ and by adding clause 
(¢); added, to the firet paragraph, the sec- 
ond sentence; rewrote the first and second 
sentences of the second paragraph; insert- 
ed the third paragraph: amended the 
fourth paragraph by subsetituting “the 
board shall determine’’ for ‘‘is found by the 
beard to be appropriate’ following ‘‘for 
such period as'' in the first sentence, and 
by deleting “advisory committee,’’ follow- 
ing ‘reviewed by the board’ from the sec- 
ond sentence; amended the [fifth paragraph 
by substituting ‘‘of criminal offender rec- 
ord information shall, except as provided 
im this section and” for ‘from any agency 
in this commonwealth of criminal offender 
record information shall, except’ following 
**Dissemination”’ and by substituting ‘‘sev- 
enty-four’’ for ‘‘seventy-three’ following 
“section one hundred and" in the first sen- 
tence, and by substituting ‘‘adopt rules’ 
for ‘promulgate regulations’ following 
‘The board shail’ and ‘“where inquiries are 
besed upon * * * regulations of the 
board” jor “except in the above situations, 
where inquiries are based upon categories 
of offense or data elements othdr than said 
characteritics'’ following ‘‘prevent dissemi - 
nation of such information’’ in the second 
sentence; and substituted the sixth para- 
graph for former fifth paragraph. 

St.1977, ¢. 041, an emergency act, ap- 
proved Dec. 23, 1977, added, to clause (b), 


that which begins “including United States - 


Armed Forces and added the provision 
which defines ‘public records’. 
Croes References 

Motor vehicle insurance merit rating 
board, access to criminal offender rec- 
ord information, see § 183 of this chapter. 
Library References 

Criminal Law @ 1222. 

C.J.8. Criminal Law § 2008 et seq. 
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1, In general 

Records of firearms discharge reports 
kept by city police department were not 
subject to blanket exemption from diecio- 
eure under c. 4, § 7 providing for disclosure 
of public records generally, because they 
may have contained criminal offender rec- 
ord information. Reinstein v. Police Com- 
missioner of Boston (1978) 391 N.E.2d 881, 
1979 Mass.Adv.Sh. 1508. 

This section providing that alphabetical 
index of criminal records may not be made 
available to the public did not violate con- 
etitutional guarantee of freedom of the 
New Bedford Standard-Times Pub. 


Information Act served useful rehabilita- 
tive purpose. Id. 

Newspaper could not complain that provi- 
sions of Criminal Offender Records Infor- 
mation Act other than those mandating 
nondisclosure to public of alphabetical in- 
dex of criminal records impermissibly in- 
terfered with internal functioning of court 
and thereby violated Const Pt. 1, Art. 30, 
requiring separation of powers, as any in- 
terference with court's interna! functioning 
did not violate rights of newspaper. Id. 


Section 167 of this chapter, which re- 
etricts dissemination of records and data 
compiled by criminal justice agenci-a, and 
this section, which sets forth procedure for 
dissemination of such informatio, did not 
bar Insurance Commissioner f'om asking 
defendant insurance agent abcut his crim- 
inal history in application form for renewal 
of defendant's insurance broker's license: 
im any event, nothing in es.id sections justi- 
fied defendant in responding falsely to such 
an inquiry. Com. v. McDuffee (1979) 386 N. 
E.24 764, 1979 Mase.App.Adv.Sh. 288. 


Sealed record statute (c 276, § 100A) 
does not operate to erase fact of prior con- 
viction. as does § 167 et seq. of this chapter 
providing for purging or expungement of 
criminal offender information, but seeks 
simply to insure confidentiality; there is 
nothing in sealed record statute to suggest 
that once fact of conviction is sealed, it be- 
comes nonexistent, and hence untrue for 
purposes of common iaw of defamation. 
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Rseanik v. Chief of “Police of Southampton 
— 873 N.3.2d 1128, 1978 Mass. Adv.Sb. 

1, 

Language in sealed records statute (c. 
376, § 100A), providing that Commissioner 
of Probation, “in response to inquiries by 
authorised persons other than any law en- 


report 


cxmnine! seserds which have been sealed. 
14. 

8t.1977, oc. 866, requiring that motor vehi- 

insurance carriers in Massachusetts re- 
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Co. v. Commissioner of Ins. (1978) 373 N. 


8t.1977, c. 366 requiring that motor vehi- 
cle insurance carriers in Massachusetts re- 
write certain automobile insurance con- 
tracts issued in 1977 retroactive to January 
1, 1977, at reduced rates, and providing for 
rebates, is remedial rather than permissive, 
and is within power of Legislature as limit- 
ed by Federal and State Constitutions. Id. 

Under this section police officials are en- 
titled to obtain criminal record information 
only to the extent that such information is 
needed for performance of their duties. 
Op.Atty.Gen., July 19, 1978, p. —. 

Criminal offender record information 
system act, c. 6, § 167 et seq., prohibits 
public dissemination of criminal offender 
record information which would include 
summeries of criminal arrest information 
relating to individuals prepared by police 
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departments, district attorneys’ offices, 
probation departments, and similar agen- 
cies, but the act would not restrain court 
clerks from disseminating any other kind of 
information. Op.Atty.Gea. Nov. 20, 
p &. 
Registry of motor vehicles is prohib- 
ited by this section in conjunction with 
§ 7 and c. 66, § 10 from dissemi- 
apy manner criminal offender 
record information to parties not cer- 
tified by the criminal history sysieme 
board. Op.Atty.Gen. Oct. 29, 1974, p. 71. 


2 Firearm applications 

Sealed records statute (c. 276, § 100A) 
does not operate to preciude use of criminal 
offender information by gun licensing au- 
thorities. Rseznik v. Chief of Police of 
Southampton (1978) 873 N.B.2d 1128, 1978 
Mass.Adv.Sh. 461. 

Under sealed records statute (c. 276, § 
100A) city chief of police, as member of law 
enforcement agency, and ss pert of ‘‘crimi- 
nal justice agency,’’ wa: authorized accees 
to sealed felony records of gun license ap- 
piicant and, by implication, use of such in- 
formation in determining applicant's eligi- 
bility for gun license, Id 

The commissioner of probation must in- 
form a police chief who requests informa- 


tion about the criminal record of an individ- 
val who has appiied for license to sell or 
carry firearms or ammunition, whether the 
applicant has a felony conviction or a mis- 
demeanor conviction for the unlawful use, . 
possessio:: or sale of narcotic or harmful 
drugs. Op.Atty.Gen., July 19, 1978, p. —. 
Under c. 276, § 100A, which provides for 
sealing certain criminal records, the com- 
missioner of probation is required to pro- 
vide an Inquiring police chief with relevant 
substantive information about a gun license 
applicant's criminal record. Id. 
Application for license to carry firearms 
and application for firearm identification 
card are public records except to the ex- 
tent that application forms require ia- 
formation as to criminal history of appii- 
cant which would be exempted from dis- 
closure by c. 4, § 7 and by this section. 
Op.Atty.Gen. November 10, 1975, p. 137. 


3. Olecoevery in criminal preceedings 

Prosecutor was not obligated to obtain 
prison records of murder victim and prose- 
cution witnese for purpose of turning them 
over to defendants, who were charged with 
victim's murder. Com. v. Campbell (1979) 
393 N.E.2d 8230, 1979 Mass.Adv.Sh. 2065. 


§ 175. Inspection of record information by individual concerned; cor- 
rections; procedure; restrictions 


1. In general 

Individuale may, when practicable, ob- 
tain copies of their criminal offenders 
record information which contains personal 


§ 177. Violations; civil lability 


Cross References 
Injunctions, see Mass.R.Civ.P. Rule 65. 


§ 178. Violations; punishment 


identifiers and such copies may be made 
by any practicable means. Op.Atty.Gen. 
April 18, 1976, p. 160. 


Any person who willfully requests, obtains or seeks to obtain criminal offender 
record information under false pretenses, or who willfully commanicates or seeks 
to communicate criminal offender record information to any agency or person except 
in accordance with the provisions of sections one hundred and sixty-eight to one 
hundred and seventy-five, inclusive, or any member, officer, employee or agency of 
the board, the council or any participating agency, or any person connected with any 
authorized research program, who willfully falsifies criminal offender record ip- 
formation, or any records relating thereto, shal) for each offense be fined not more 
than five thousand dollars, or imprisoned in a jail or house of correction for not 
more than one year, or both. 

Amended by St.1979, c. 702, § 7. 

} 1979 Amendment. S$t.1979, c. 702, § 7, an 
emergency act. approved Nov. 9, 1979. de- 
leted '', the advisory committee’ following 


Sections 10 to-8 provided: 

“Section 10. All Books, papers, records, 
documents, equipment, lands, interests in 
land, buildings, facilities, and other proper- 
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ty, both personal and real, which immedi- 
ately prior to the effective date of this act, 
are in the custody of the secretary of ad- 
ministration and finance or any other 
agency from which powers and duties are 
transferred to the executive office of public 


the performance of such duties, ure hereby 
transferred to the secretary of public safe- 


by the criminal history systems 
board and the security and privacy council 
or to the secretary of administration and fi- 
nance on behalf of said board or council 
rom which or from whom powers and du- 


- =| 


duties, and remaining unexpended on the 
effective date of this act. are hereby trans- 
ferred to, and shall be available for ex- 
penditure by the secretary of public safety. 

“All questions regarding the identifica- 
tion of such monies shall be determined by 
the secretary of public safety. 

“Section 12. All duly existing contracts, 


board or council, from which, or from 
whom, powers and duties are transferred to 
the executive office of public safety by this 
act, which relate to the exercise of such 
powers or the performance of such duties, 
and which are in force immediately prior to 
the effective date of this act, shall thereaf- 
ter be performed by said board and council 
as so transferred and the secretary of pub- 
lic safety, as the case may be. This sec- 
tion shall not affect any renewal provision 
or option to renew contained to any such 
lease in existence on sald effective date. all 
of which may thereafter be exercised by 
the secretary of public safety. 

“All questions regarding the identification 
of such contracts, leases and obligations 
and of the agency or executive office to 
which the performance thereof is so trans- 
ferred shail be determined by the secretary 
of public safety. 

“Section 18. All petitions, hearings and 
other proceedings duly brought before, and 
all prosecutions and legal and other pro- 
ceedings duly begun by, the secretary of 
administration and finance with reference 


to the functions.of the criminal history 
systems board or the eecurity and privacy 
council, which are pending immediately 
prior to the effective date of this act shall 
continue unabated and remain in force not- 
withstanding the paseage of this act, and, 
to the extent that the power to determine 
or bring such proceedings is transferred by 
thie act to the secretary of public safety, 
they shall be tompleted before or by said 
secretary unless a contrary intent clearly 


appears. 

“All petitions, hearings and other pro- 
ceedings duly brought before, and all proe- 
ecutions and legal or other proceedings 
duly n by the criminal history systems 
board oP the security and privacy council, 
or any person holding an office therein, 
which are pending immediately prior to said 
effective date shall continue unabated and 
remain in force notwithstanding the pes- 
sage of this act, and shail be completed be- 
fore or by said board or council as ,so 
transferred, unless a contrary intent clearly 
appears. 

“Section 14. All orders, rules and regula- 
tions duly made by the secretary of admin- 
istration and finance with reference to the 
functions of the criminal history systems 
board and the security and privacy council, 
which are in force immediately prior to the 
effective date of this act shall continue in 
force, and, to the extent that the power to 
make such orders, rules and regulations is 
transferred by this act to the secretary of 
public safety, they shall thereafter be en- 
force, until superseded, revised, rescinded 
or canceled in accordance with law, by said 
secretary uniess a contrary intent clearly 
appears. 

“All orders, rules and regulations duly 
made by the criminal history systems 
board and security and privacy council, or 
any person holding an office therein, which 
are in force immediately prior to said ef- 
fective da‘e, shall thereafter be enforced. 
until superseded, revised. rescinded or can- 
celed in accordance with law, by said board 
or council, as so transferred. 

“All questions regarding the identifica- 
tion of such petitions. hearings, prosecu- 
tions, proceedings, orders. rules, regula- 
tions, licenses. permits, certificates and ap- 
provais. and to whom the completion or en- 
forcement thereof is so transferred, shail 
be determined by the secretary of public 
safety. 

“Section 16. All employees of the crimi- 
nal history systems board and the security 
and privacy council who, immediately prior 
to the effective date of this act, held posi- 
Uons classified under chapter thirty-one of 
the General Laws or had tenure in their 
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positions by reason of section nine A of 
chapter thirty of the General Laws shail 
continue on said board or council without 
impairment of civil service status, seniori- 
ty, retirement and other rights of the em- 
ployees, without interruption of their serv- 
ice within the meaning of said chapter 
thirty-one or said section nine A of said 
chapter thirty, and without reduction in 
their compensation and salary grades. All 
such employees who, immediately prior to 
the effective date of this act, are not clas- 
sified under the provisions of said chapter 
thirty-one, or are not subject to said sec- 


tion nine A of said chapter thirty, shall 
continue to serve in their respective offices 
or positions without impairment of their 
retirement, seniority or other rights and 
they shall not be lowered in rank or com- 
pensation. 

“Nothing in thie section shall be con- 
strued to confer upon any employee any 
rights not held immediately prior to the ef- 
fective date of this act or to prohibit any 
reduction of salary or gre4e, transfer, reas- 
signment, suspension, discharge, layoff, or 
abolition of position not prohibited prior to 
said effective date." 


“ne ene 


CHAPTER 66A. FAIR INFORMATION PRACTICES [NEW] 


Sec. 

1. Definitions, 

2. Holders maintaining personai data sys- 
tem; duties. 

3. Rules and regulations. 


Chapter 664A of the General Latca, consisting of sections 1 to 3, was added 
by St.1975, c. 776, § 1, approved December 17, 1975, and by section 5 made 


effective July 1, 1976. 


Section 5 of S8t.1975, c. 776, waa amended by St.1976, c. 249, § 3, an emer- 
gency act, approved July 16, 1976, to read: “This act shali take effect on 
July first, nineteen hundred and serenty-si2; provided, however, that for 
nonemployee records maintained by any criminal justice agency thie act 
shall take effect on July first, nineteen hundred and seventy-seven.” 


Cross References 

Autom .ted or manual personal data sys- 
terms, filing notice of specifications, see c. 
30, § 63. 

Civil remedies for violations of chapter. 
see c. 214, § 3B. 


Rehabilitation commission, confidential- 


ity of records or information, see c. 6, § 34. 


Library References 


Records @=>13, 14. 
C.J.8. Records §§ 34, 36 et seq., 40. 


§ 1. Definitions 


As used in this chapter, the following words shall have the following meanings 
ubless the context clearly indicates otherwise :— 

“Agency”, any agency of the executive branch of the government, including but 
not limited to any constitutional or other office, executive office, department, divi- 
sion, bureau, board, commission or committee thereof; or any authority created 
by the general court to serve a public purpose, having either statewide or local 


jurisdiction. 

“Automate” <=-mal data system”, a personal data system in which personal 
data '* e) ia whole or in part, in a compoter or in electronically controlled or 
ACCESF i ie. 

“(% . accessible’, recorded on magnetic tape, magnetic film, magnetic dise, 
mag tam, punched card, or optically scannable paper or film. 


) “Cx. oinal justice agency”, an agency at any level of government which performs 

as its principal function activity relating to (a) the apprehension, prosecution, 

defense, adjudication, incarceration, or rehabilitation of criminal offenders; or 

(b) the collection, storage, dissemination, or usage of crimina} offender record in- 

formation. 

“Data subject”, an individual to whom personal data refers. This term shall - 

not include corporations, corporate trusts, partnerships, limited partnersbips, trusts 

or other similar entities. 
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“Holder”, an agency which collects, uses, maintains or disseminates personal 
data or any perzon or entity which contracts or has an arrangement with an agency 
whereby it holds personal data as part or as a result of performing a governmental 
or public function or purpose. A holder which is not an agency is a holder, and 
subject to the provisions of this chapter, only with respect to personal data so held 
under contract or arrangement with an agency. 

“Manual personal data system”, a personal data system which is not an automated 
or other electronically accessible or controlled personal data system. 

“Personal data”, any information concerning an individual which, because of 
name, identifying number, mark or description can be readily associated with a 
particular individual; provided, however, that such information is not contained 
in a public record, as defined in clause Twenty-sixth of section seven of chapter 
four and shall not include intelligence information, cvaluative information or 
criminal offender record information as defined in section one hundred and sixty- 
seven of chapter six. 


“Personal data system”, a system of records containing personal data, which 


system is organized such that the data are retrievable by use of the identity of the 


data subject. 


Added by 8t.1975, c. 776, §1. Amended by St.1976, c, 249, §1; 8t.1977, c. 601, § 6. 


1976 Enactment. 8t.1975, c. 776, § 1, add- 
ing this chapter, consisting of this section 
and sections 2 and 3, was approved Dec. 17, 
1976, and by section 6 made effective July 
1, 1976. 

Section 6 of St.1976, c. 776, was amended 
by 8t.1976, c. 249, § 3, an emergency act, 
approved July 16, 1976, to read: ‘This act 
shall take effect on July first, nineteen 
hundred and seventy-six; provided, how- 
ever, that for nonemployee records main- 
tained by any criminal justice agency this 
act shall take effect on July first, nineteen 
hundred and seventy-seven.” 

Section 4 of 8t.1976, c. 176, provided: 
“The provisions of this act are severable 
and if any such provision or the applica- 


1976 Amendment. S8t.1976, c. 249, § 1, 
an emergency act, approved July 16, 1976, 
inserted the definition of ‘Criminal jus- 
tice agency’’. 

1877 Amendment, St.1977, c. 691, § 6, an 
emergency act, approved Oct. 29, 1977, re- 
wrote the definition of “Agency’’ which 
read “the commonwealth or any of its de- 
partments, authorities established by the 
general court to serve a public purpose 
having either state-wide or local jurisdic- 


tion, boards and commissions or other pub- 
lic or quasi-public entities”; deleted from 
the definition of ‘‘Criminal justice agency’’, 
“a court with criminal jurisdiction or a ju- 
venile court;’’ preceding ‘‘an agency at 
any level’’; amended definition of ‘‘Data 
subject’’ by substituting: ‘‘to whom person- 
al data refers’’ for ‘‘whose name or identity 
is added to or maintained in a personal 
data system’’, and by adding the second 
sentence; rewrote the definition of ‘‘Hold- 
er’’ which formerly read ‘‘an agency which 
maintains personal data or any facility 
which contracts with such agency to hold 
personal data’; added, to the definition of 
‘Personal data’, the proviso; and rewrote 
the definition of ‘Personal data system” 
which formerly read ‘‘a collection of re- 
cords containing personal data except crim- 
inal offender record information as defined 
in section one hundred as sixty-seven of 
chapter six’’. 


Law Review Commentaries 

Electronic data processing in private hos- 
pitals: Patient privacy confidentiality and 
control. (1979) 13 Suffolk U.L.Rev. 1386. 


Library References 

Records @>14. 

C.J.8. Records § 36 et seq. 
1. In general 

Information compiled by boards of regis- 
tration in connection with licensing and 
certification is personal data, and disclo- 
sure of such information is restricted by § 
2 of this chapter. Op.Atty.Gen., May 18, 
1977, p. 167. 


§ 2. Holders maintaining personal data system; duties 
Every holder maintaining personal data shall:— 


(a) identify one individual immediately responsible for the personal data system 
who shall insure that the requirements of this chapter for preventing access to or 
dissemination of personal data are followed ; 


(bd) inform each of its employees having any responsibility or function in the de- 
sign, development, operation, or maintenance of the personal data system, or the use 
of any personal data contained therein, of each safeguard required by this chapter, 
of each rule and regulation promulgated pursuant to section three which pertains to 
the operation of the personal data system, and of the civil remedies described in 
section three B of chapter two hundred and fourteen available to individuals whose 
rights under chapter sixty-six A are allegedly violated ; 
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(c) not allow any other agency or individual not employed by the holder to have 
access to personal data unless such acccas is authorized by statute or regulations 
which are consistent with the purposes of this chapter or is approved by the data 
subject whose personal data are sought if the data subject is entitled to access under 
clause ({). Medical or psychiatric data may be made available to a physician 
treating a anges upon the request of said physician, if a medical or psychiatric 
emergency a which precludes the data subject's giving approval for the release 
of such data, but the data subject shall be given notice of such access upon termina- 
tion of the emergency. A holder shall provide lists of names and addresacs of ap- 
plicants for professional licenses and lists of professional licensees to associations 
or educational organizations recognized by the appropriate professional licensing 
or examination board. A holder shall comply with a data subject’s request to 


disseminate. his data to a third person if practicable and upon payment, if necessary, 
of a reasonable iec; 


(d) take reasonable precautions to protect personal data from dangers of fire, 
theft, flood, natural disaster, or other physical threat; 
ait comply with the notice requirements set forth in section sixty-three of chapter 

y; 

(f) in the case of data held in automated personal data systems, and to the 
extent feasible with data held in manual personal data systems, mairtain a com- 
plete and accurate record of every access to and every use of any personal data by 
persons or organizations outside of or other than the holder of the data, including 
the identity of all such persons and organizations which have gained access to the 
personal data and their intended use of such data and the holder need not record 
any such access of its employees acting within their official duties; 


(9) to the extent that such material is maintained pursuant to this section, make 
available to a data subject upon his request in a form comprehensible to him, a list 
of the uses made of his personal data, including the identity of all persons and 
organizations which have gained access to the data; 

(h) maintain personal data with such accuracy, completeness, timeliness, pertl- 
nance and relevance as is necessary to assure fair determination of a data subject's 
qualifications, character, rights, opportunities, or benefits when such determinations 
are based upon such data; 

(4) inform in writing an individual, upon his request, whether he is a data subject, 
and if so, make such data fully available to him or his authorized representative, 
upon his request, in a form comprehensible to him, unless doing so is prohibited by 
this clause or any other statute. A holder may withhold from a data subject for 
the period hereinafter set forth, information which is currently the subject of an 
investigation and the disclosure of which would probably so prejudice the possibility 
of effective law enforcement that such disclosure would not be in the public interest, 
but this sentence is not intended in any way to derogate from any right or power 
of access the data subject might have under administrative or judicial discovery 
procedures. Such information may be withheld for the time it takes for the holder 
to complete its investigation and commence an administrative or judicial proceeding 
on its basis, or one year from the commencement of the investigation or whichever 
occurs first. In making any disclosure of information to a data subject pursuant 
to this chapter the holder may remove personal identifiers relating to a thirc person, 
except where such third person is an officer or employee of government acting as 
such and the data subject is not. No holder shall rely on any exception contained 
in clause Twenty-sixth of section seven of chapter four to withhold from any data 
subject personal data otherwise accessible to him under this chapter. 

(j) establish procedures that (1) allow cach data subject or his duly authorized 
representative to contest the accuracy, completeness, pertinence, timeliness, rele- 
vance or dissemination of his personal data or the denial of access to such data 
maintained in the personal data system and (2) permit personal data to be corrected 
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or amended when the data subject or his duly authorized representative so requests 
and there is no disagreement concerning the change to be made or, when there is 
disagreement with the data subject as to whether a change should be made, assure 
that the data subject's claim is noted and included as part of the data subject's per- 
sonal data and included in any subsequent disclosure or dissemination of the disput- 


ed data; 


(k) maintain procedures to ensure that no personal data are made available in 
response to a demand for data made by means of compulsory legal process, unless 
the data subject has been notified of such demand in reasonable time that he may 


seek to have th process quashed ; 


(1) not collect or maintain more pergonal data than are reasonably necessary for 
the performance of the holder’s statutory functions. 
Added by 8t.1975, c. 776, § 1. Amended by 8t.1976, c. 249, § 2; St.1977, c. 601, # 


T to 12, 


1976 Amendment. 8t.1976, c. 249, § 2, an 
emergency act, approved July 16, 1976, in- 
serted another clause (j) which was deleted 
in 1977 and related to providing of lists of 
names and addresses of professional license 
applicants and lists of professional licenses 
to associations or educational organizsa- 
tions. 


1977 Amendments. St.1977, c. 691, § 7, an 
emergency act, approved Oct. 39, 1977, sub- 
stituted, in the introductory paragraph, 
‘holder maintaining personal data'’ for 
“agency maintaining a personal data sys- 
tem’”’. 

Section 8 rewrote clause (c) which form- 
erly read: ‘‘(c) not allow any other 
agency or individual not employed by the 
holding agency to have access to personal 
Gata unless such access is authorized by 
statute or regulation, or is approved by the 
holding agency and by the data subject 
whose personal data is sought. Medical or 
psychiatric data may be made available to 
a physician treating a data subject, upon 
the request of said physician, if a medical 
or psychiatric emergency arises which pre- 
cludes the data subject's giving approval 
for the release of such data; provided, 
however, that the data subject shall be 
given notice of such access upon termina- 
tion of the emergency.” 


Section 9 amended clause (f) by substi- 
tuting ‘data held in automated 
data systems, and to the extent feasible 
with data held in manual personal data 
systems,’ for ‘‘automated personal data 
systems, and to the maximum extent feasi- 
ble with manual personal data systems,”’ 
following ‘‘in the case of’, by substituting 
“by persons or organizations outside of or 
other than the holder of the data,"’ for ‘in 
any personal data system’’ following ‘‘use 
of any personal data’, by substituting 
‘twhich’’ for ‘‘who’’ following ‘‘persons and 


its employees acting within their official 


duties”. 

Section 10 amended clause (i) by deleting 
‘In the personal data system’ following ‘‘is 
a data subject”, by inserting ‘‘or his au- 
thorized representative’ following ‘‘availa- 
ble to him” and ‘this clause or any other” 
following ‘is prohibited by’’; and by add- 
ing the second through the fifth sentences. 

Section 11 deleted clause (j) added by 
St.1976, c, 249, § 2, which read: 

**(j) provide lists of names and addresses 
of applicants for professional licenses and 
lists of professional licenses to associations 
or educational organizations recognized by 
the appropriate professional licensing or 
examination board;’’. 

Section 12 deleted from clause (k) ‘‘from 
its personal data systems’’ following ‘are 
made available’; and added clause (i). 

Law Review Commentaries 

Electronic data processing in private hos- 
pitals: Patient privacy confidentiality and 
control. (1979) 13 Suffolk U.L.Rev. 1386. 

Privacy: A general introduction. Jona- 
than Brant (1976) 61 Mass.L.Q. 10. 

1. In general 

Complaint filed by insurance broker suf- 
ficiently alleged cause of action against 
Department of Banking and Insurance and 
Commissioner of Insurance to recover for 
alleged violations of Fair Information Prac- 
tices Act (§ 1 et seq. of this chapter). 
Swarts v. Department of Banking and Ins. 
} a 382 N.E.2d 1060, 1978 Mass.Adv.Sh. 

17. 

Insurance broker who was an individual 
proprietor had right to sue under the Fair 
Information Practices Act (§ 1 et seq. of 
this chapter) to recover for alleged viola- 
tions of the Act. Id. 

Disclosure of personal information which 
encompasses an employee’s name, home 
address and family situation is information 
in which the employee has a legitimate pri- 


organizations’’, and by adding ‘‘and the  vacy interest. Op.Atty.Gen., Oct. 14, 1977, 
holder need not record any such access of pp. 88. 
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When personal data is not a public rec- 
ord this chapter controls and no access 
may be granted without the consent of the 
individual and the agency in possession of 
the document, unless authorised by statute 
or regulation, Id, 

Information by boards of regise- 
tration in connection with licensing and 
certification is personal data, and disclo- 
sure of such information is restricted by 


thie section. Op.Atty.Gen., May 18, 1977, p. 
167, 

Boards of registration are subject to § 1 
et seq, of this chapter, Id. 

Where a specific statute requires a board 
of registration to make names, addresses or 
other personal data available for public 
Inspection, access to such information is 
authorised and permitted by this section. 
Id, 


§ 3. Rules and regulation: 


The secretary of each executive office shall prompigate rules and regulations to 
carry out the purposes of this chapter which shall be applicable to all agencies, de- 
partments, boards, commissions, outhorities, and instrumentalities within each of 
said executive offices subject to the approval of the commissioner of administration. 
The department of community affairs shall promulgate rules and regulations to carry 
out the purposes of this chapter which shall be applicable to local housing and 
redevelopment authorities of the cities and towns. Any agency not within any such 
execuuive office shall be subject to the regulations of the commissioner of administra- 
tion. The attorney general, the state secretary, the state treasurer and the state 
auditor shall adopt applicable regulationa for their respective departments. 

Added by St.1975, c. 776,§ 1. Amended by 8t.1977, c. 601, § 13. 

1977 Amendment. 8t.1977, c. 691,913, an Law Review Commentaries 
emergency act, approved Oct. 29, 1977, add- Electronic data processing in private hos- 
ed the third and fourth sentences. pitals: Patient privacy confidentiality and 

control, (1979) 18 Suffolk U.L.Rev. 1386. 
Privacy: A general introduction. Jona- 
than Brant (1976) 61 Mass.L.Q. 10. 
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§ 34. Unlawful possession; particular controlled substances, including 
heroin and marihuana; prior’ convictions; criminal venalties; 
continuance; probation; dismissal; sealing of records 


No person knowingly or intentionally shall possess a controlled substance un- 
leas such substance was obtained directly, or pursuant to a valid prescription or 
order, from a practitioner while acting in the course of his professional practice, 
or except as otherwise authorized by the provisions of this chapter. Except as 
hereinafter provided, any person who violates this section shall be punished by 
imprisonment for not more than one year or by a fine of not more than one 
thousand dollars, or by both such fine and imprisonment. Any person who vio- 
lates this section by possessing heroin shall for the first offense be punished by 
imprisonment in a house of correction for not more than two years or by a fine 
of not more than two thousand dollars, or both, and for a second or subsequent 
offense shall be punished by imprisonment in the state prison for not less than 
two and one-half years nor mere than five years or by a fine of not more than 
five thousand dollars and imprisonment in a jail or house of correction for not 
more than two and one-half years. Any person who violates this section by pos- 
session of marihuana or a controlled substance in Class E of section thirty-one shall 
be punished by imprisonment in a house of correction for not more than six months 
or a fine of five hundred dollars, or both.’ Except for an offense involving a con- 
trolicd substance in Class E of section thirty-one, whoever violates the provisions of 
this section after one or more convictions of a violation of this jon or of a felony 
under any other provisions of this chapter. or of a cor nding provision of 
earlier jaw relating to the sale or manufaciure of a narcotic drug as defined in 
said earlier law, shall be punished by imprisonment in a house of correction for 
A more than two years or by a fine of not more than two thousand dollars, or 

If any person who is charged with a violation of this section has not previously 
been convicted of a violation of any provision of this chapter or other provision of 
prior law relative to narcotic drugs or harmful drugs as defined in said prior law, or 
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of a felony under the laws of any state or of the United States relating to such 
drugs, has had his case continued without a finding to a certain date, or has been 
convicted and placed on probation, and if, during the period of said continuance or 
of sald probation, such person does not violate any of the conditions of said continu- 
ance or sald probation, then upon the expiration of such period the court may dis- 
niliss the proceedings against him, and may order sealed all official records relating 
to his arrest, indictment, conviction, probation, continuance or diecharge pursuant to 
this section; provided, however, that departmental records which are not public 
rece-ds, maintained by police and other law enforcement agencies, shall not be 
sealed; and provided further, that auch a record shall be maintained in a separate 
file by the department of probation solely for the purpose of use by the courts ip 
determining whether or not ia subsequent proceedings such person qualifies under 
this section, The record maintained by the department of probation shall contain 
only identifying information concerning the person and a statement that he has 
had his record sealed pursuant to the provisions of this section. Any conviction, 
the record of which has been sealed vuder this section, shall not be deemed 
a conviction for purposes of any disqualification or for any other purpose, No 
person as to whom such sealing has been ordered shall be held thereafter under any 
provision of any law to be guilty of perjury or otherwise giving a false statement 
by reason of his failure to recite or acknowledge such arrest, indictment, convic- 
tion, dismissal, continuance, sealing, or any other related proceeding, in response to 
any inquiry made of him for any purpose. 

Notwithstanding any other penalty provision of this section, any person who is 
convicted for the first time under this section for the possession of maribuana or 
a controlled substance in Class B and who has not previously been convicted of any 
offense pursuant to the provisions of this chapter, or any provision of prior law 
relating to narcotic drugs or harmful drugs as defined in said prior law shall be 
placed on probation unless such person does not consent thereto, or unless the court 
files a written memorandum stating the reasons for not so doing. Upon success- 
ful completion of said probation, the case shall be diamissed and records shall be 
sealed. 

Amended by St.1072, c. 806, §§ 28, 24; 8t.1074, c. 207; St.1074, c. 440; 8t.1975, c. 369. 


1971 Enactment. This section was de- sequent offense’’, in the third sentence of 
rived from c. 94, former §§ 187B, 198, 199F, the first paragraph. 
206, 212, 212A, 217B. 1976 Amendment. . 8t.1915,,c. 369, ap- 
1972 Amendment. St.1972, c. 806, § 28, 14n proved June 21, 1976, inserted ‘‘or a con- 
the second paragraph, substituted ‘“para- trolled substance in Class E’’ in the first 


graph two of eection one hundred A of 
chapter two hundied and seventy-six’ for 


sentence of the third paragraph. 


‘law'’ in the first sentence, aad provided 
for ‘‘sealing’’ instead: of ‘‘expungement"’ 
of records where appearing throughout. 

Section 24 substituted ‘‘sealed’’ for ‘‘ex- 
punged” in the second sentence of the 
third paragraph. 

St.1972, c. 806, was approved July 19, 1973. 
Emergency declaration by the Governor 
was filed July 20, 1973. 


' 1074 Amendments, St.1974, co. 2307, ap- 
proved May 9, 1974, in the first sentence of 
the second paragraph, deleted ‘‘in the man- 
ner provided by paragraph two of section 
one hundred A of chapter two hundred and 
seventy-six'' preceding the words ‘‘dismiss 
the proceedings"'. 

St.1974, c. 440, approved June’ 28, 1974, in- 
serted ‘for the first offense’; and added 
the penalty provisions ‘‘for a second or sub- 


1073 Related Lawe. For provisions of St. 
1973, c. 1108, §§ 1 to 3, relating to the seal- 
ing of records of first conviction for pos- 
session of marihuana under this chapter, 
see the amendatory note under oc. 276, § 
100A. 


Cross References 


Allegations, bill of particulars, presump- 
tion and burden of proof in prosecutions in- 
volving controlled substances, see c. 277, 
§ 38. 

Discrimination in employment for failure 
to disclose certain arrests prohibited, ap- 
plicability of this section to expungement 
of records, see c. 151B, § 4, subsec. 9. 

Operation of motor vehicle while under 
influence of narcotic drugs, etc. as defined 
by section 1 of this chapter, punishment, 
see co. 90, § 24(1) (a). 
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MICHIGAN 


Michigan Statutes Annotated 


FREEDOM OF INFORMATION ACT 
Act 442, 1976, p —; eff April 13, 1977. 


AN ACT to provide for public access to certain public records of 
public bodies; to permit certain fees; to prescribe the powers and 
duties of certain public officers and public bodies; to provide reme- 
dies and penalties; and to repeal certain acts and parts of acts. 


The People of the State of Michigan enact: 


§ 4.1801(1) Shorttitle.) Sec.1. (1) This act shall be known 
and oe‘ cited as the “freedom of information act”. 

Pu policy.} (2) It is the public policy of this state that all 
persons are entitled to full and complete information regarding the 
affairs of government and the official acts of those who t 
them as public officials and public empl consistent with this 
act. The people shall be informed eo that they may fully participate 
in the democratic process. (MCL §15.231.) 


Former act. 2 of the Administrative Procedures Act of 1969, 
which was former $§3.560(121)-3.560(123), dealt with publication, inspec- 
tion, and copying of materials 


§ 4.1801(2) Definitions.} Sec. 2. As used in this act: 

(a) “Person” means an individual, corporation, partnership, 
firm, o ization, or association. 

(b) ‘Public a — o- a _ 

(i) A state officer, employee, agency, department, division, bu- 
reau, board, commission, council, authority, or other body in the 
executive branch of the state government, but does not include the 
governor or lieutenant governor, the executive office of the governor 
or lieutenant governor, or employees thereof. 

(ii) An agency, board, commission, or council in the legislative 
branch of the state government. 

(iii) A county, city, township, village, intercounty, intercity, or 
regional governing body, council, school district, special district, or 
municipal corporation, or a board, department, commission, council, 
or agency thereof. 

(iv) Any other body which is created by state or local authority 
or which is primarily funded by or through state or local authority. 

(v) The judiciary, including the office of the county clerk and 
employees thereof when ry L, the capacity of clerk to the circuit 
court, is not included in the definition of public body. 

(c) “Public record” means a writing prepared, owned, used, in the 
possession of, or retained by a public body in the performance of an 
official function, from the time it is created. This act separates public 
records into 2 classes: (i) those which are exempt from disclosure 
under section 13, and (ii) all others, which shall be subject to disclo- 
sure under this act. 

(d) ‘Unusual circumstances” means any 1 or a combination of 
the following, but only to the extent necessary for the proper 
processing of a request: 

(i) The need to search for, collect, or appropriately examine or 
review a voluminous amount of separate and distinct public records 
pursuant to a single request. 
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ating, phe | handwriting, pe other + of 
cording, and includes letters, words, p' ~~ + w+ — +4 


combinations thereof, and papers, ma ic or r ta 


photographic or prints, or 
of retain- 
ech ote Oe bee recording or 


4.1801(3) Public record; , re 
months validity; renewal.) Ssc. 
3. (1) Upon an oral or written request the ic 
to enable the public body to find the public record, 

@ person has a t to inspect, copy, or receive copies of a 
penese G0 penile Baty, ensues a9 CSherwige enprestiy by 
section 13. A person has a right to subscribe to future of 
public records which are ted, issued, or disseminated on a regu- 


public records during the business hours. A body may 
excessive and ie ake with the discharge 

prevent ve unreaso nce 

of its functions. 

Same; same; exceptions.] (3) This act does not require a public 

body to make a com , summary, or report tion, 
required in section 11 


as 
is act does not require a public body to create a new public 


section 14(1), of an al 


[ 
: 
j 
| 


ormer act. Former §3.560(121) required an agency to publish and make 
available for public i and copying during is busines 
Se ee ee orders or decisions in contested 

and the records on which they were made, promulgated rules, and 
written statements implementing or in ing law, rules or policy, 
uding, but not limited to, gui manuals forms with instruc- 
the agency in the discharge of its functions. To the 
oe & unwarranted invasion of personal privacy, 

a details when it published or avail- 
a matter required to be lished and made available for public inspec- 
ion. The publications could be in pam loose-leaf or other appropriate 
1” printed, mimeographed, or written manner. 


| 


Hy 
t 


FEE; 
ij 
ed 


3 


4.1801(4) Fees; actual costs; waiver or reduction of fee; 
vits, public assistance = indigency.}] Sec. 4. (1) 

A public body may charge a fee fu: providing a copy of a public 
record. Subject to subsection (3), the fee shall be limited to actual 
mailing costs, and to the actual incremental cost of duplication or 
publication including labor, the cost of search, examination, review, 
and the deletion and separation of exempt from nonexempt informa- 
tion as provided in section 14. Copies of public records may be fur- 
nished without charge or at a reduced charge if the public body 
determines that a waiver or reduction of the fee is in the public 
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interest because furnishing 1 -¥ of pl go record can be consid- 
ered as per benefiting general public. A copy of a public 
record shall be furnished without ch for the first $20.00 of the 
fee for each request, to an individual who submits an affidavit stat- 
ing that the individual is then receiving public assistance or, if not 
receiving public assistance, stating facts ing inability to pay the 
cost because of indigency. 

Deposits.) (2) At the time the request is made, a public body may 
request a good faith deposit from the person requesting the public 
record or series of public records, if the fee provided in subsection (1) 
exceeds $50.00. The deposit shall not exceed 1/2 of the total fee. 

Calculation of costs; establishment and publication of proce- 
dures for implementation.) (3) In calculating the costs under 


subsection (1), a public body may not attribute more than the hourly 
wage of the lowest paid, full-time, permanent clerical employee of 
the employing public body to the cost of labor incurred in duplication 
and mailing and to the cost of examination, review, separation, and 
deletion. A public body shall utilize the most economical means 
available for providing copies of public records. A fee shall not be 
charged for the cost of search, examination, review, and the deletion 
and separation of exempt from nonexempt information as provided 
in section 14 unless failure to charge a fee would result in unreason- 
ably high costs to the public body because of the nature of the re- 
quest in the particular instance, and the public body specifically 
identifies the nature of these unreasonably high costs. A public body 
shall establish and publish procedures, and guidelines to implement 


 Encoptions. (4) This does l bl rds 
4 is section not apply to public reco 
prepared under an act or statute specifically au izing the sale of 


those — records to the public, or where the amount of the fee for 
providing a copy of the public record is otherwise specifically provid- 
ed by an act or statute. 

Joint committee review.] (5) Three years after the effective 
date of this act a bipartisan joint committee of 3 members of each 
house shall review the operation of this section and recommend 
sperepree c . The members of the house of representatives 
shall be appointed by the s er of the house of representatives. 
The members of the senate shall be appointed by the majority leader 
of the senate. (MCL §15.234.) 


Former act. The final sentence of former §3.560(121) stated that, except 
as otherwise provided by law, the agency might charge not more than cost 
for each copy of the publication. 


§ 4.1801(5) Request to inspect or receive copy; oral or 
written.] Sec. 5. (1) A person desiring to inspect or receive 


a copy of a public record may make an oral or written request 
for the public record to the public body. 

Response to request for ure; time limits; written no- 
tice of denial; extensions.) (2) When a public body receives 
a request for a public record it shall immediately, but not more 
than 5 business days after the day the request is received unless 
otherwise agreed to in writing by the person making the re- 
quest, respond to the request by 1 of the following: 

(a) Grant the request. 

(b) Issue a written nutice to the requesting person denying 
the request. 


8°37 DOCUMENT AVAILABLE 


MICHIGAN 


(c) Grant the request in part and issue a written notice to 
the requesting person denying the request in part. 

(d) Under unusual circumstances, issue a notice extending 
for not more than 10 business days the period during which the 
public body shall respond to the request. A public poy eas 
not ane more than 1 notice of extension for a parti re- 
ques 

Failure to respond; denial of request; (8) Failure 
to respond to a request as provided in Loner sat constitutes 
a final decision by the public body to deny the request. If a 
circuit court, upon an action commenced pursuant to section 10, 
finds that a public body has failed to respond as provided in 
subsection (2), and if the court orders the public body to dis- 
close or provide copies of the public record or a portion there- 
of, then the circuit court shall assess damages against the 
public body as provided in section 10[(5) 

Notice of ; contents.) (4) A wri notice denying a 

uest for a public record in whole or in part shall constitute 
a final determination by the —_ body to deny the request or 
portion thereof and shall contain: 

(a) An explanation of the basis under this act or other stat- 
ute for the determination that the public record, or the portion 
thereof, is exempt from disclosure, if that is the reason for 
denying the request or a portion thereof. 

(b) A certificate that the public record does not exist under 
the name given by the requ or by another name reasonably 
known to the public body, if that is the reason for denying the 

vest or a portion thereof. 

c) A description of a public record or information on a 
ublic record which is separated or deleted as provided in sec- 
ion 14, if a separation or deletion is made. 

(d) A full explanation of the gam | person’s right to 
seek judicial review under section 10. Notification of the right 
to judicial review shall include notification of the right to re- 
ceive attorneys’ fees and damages as provided in on 10. 

Signature.] (5) The individual designated in section 6 as 
responsible for the denial of the request shall sign the written 
notice of denial. 

Extension of response period; notice; contents; action to be 
taken.] (6) If a public body issues a notice extending the pe- 
riod for a response to the request, the notice shall set forth 
the reasons for the extension and the date by which the public 
body shall do 1 of the following: 


(a) Grant the request. 

(b) Issue a written notice to the requesting person denying 
the request. 

(c) Grant the request in part and issue a written notice to the 
requesting person denying the request in part. 

Denial; right to commence suit.}] (7) If a public body makes 
a final determination to deny in whole or in part a request 
to inspect or receive a copy of a public record or portion there- 
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of, the requestin rson may commence an action in circuit 
——- as provided in section 10. 
(MCL §16.235.) 


History dom of Information Act. Bredemeier 
As amended by Pub Acts 1978, No. v. Kentwood Board of Education, 95 
$29, imd eff July 11. Mich App 767. 
Anal of New Notes. 20. Punitive damages. 
yee Prerequisites to award of — 
11. Construction and effect. ae A in Le ape. 
 ectteaon nat, Acar eur dered dalenars and 
11. Construction and effect. ng ac ar 
on body’s iaiese to aotify, in weeny - caquiaceny 
osure _» —-— ormation. 
enn that ~ a. has been ae v. Kentwood Board of 


denied constitutes violation of Free- Education, 95 Mich App 767. 


§ 4.1801(6) Individuals responsible for approval of deni- 
al to disclose requested information.) Sec. 6. (1) For a public 
body which is a city, village, township, county, or state department, 
or under the control thereof, the chief administrative officer of that 
city, village, township, county, or state department, or an individual 
designated in writing by that chief administrative officer, shall be 
responsible for approving a denial under section 5(4) and (5). In a 
county not having an executive form of government, the chai 
of the county board of commissioners shall be considered the chief 
administrative officer for purposes of this subsection. 

(2) For all other public bodies, the chief administrative officer of 
the respective public body, or an individual designated in writing by 
that chief administrative officer, shall be responsible for approving 
a denial under section 5(4) and (5). (MCL §15.236.) 


§ 4.1801(10) Action to compel disclosure; order for pro- 
duction of material, jurisdiction; burden of proof; private view- 
ing of disputed record by court; contempt.}] Sec. 10. (1) If 


a public body makes a final determination to deny a request or 
a portion thereof, the requesting person may commence an 
action in the circuit court to compel disclosure of the public 
records. If the court determines that the public records are not 
exempt from disclosure, the court shall order the public body 
to cease withholding or to produce a public record or a portion 
thereof wrongfully withheld, regardless of the location of the 
public record. The circuit court for the county in which the 
complainant resides or has his principal place of business, or 
the circuit court for the county in which the public record or 
an office of the public body is located shall have jurisdiction to 
issue the order. The court shall determine the matter de novo 
and the burden is on the public body to sustain its denial. The 
court, on its own motion, may view the public record in contro- 
versy in private before reaching a decision. Failure to comply 
with an order of the court may be punished as contempt of 
court. 

Commencement of action; confirmation of oral requesi in writ- 
ing.] (2) An accion under this section arising from the denial 
of an oral request may not be commenced unless the requesting 
person confirms the oral request in writing not less than 5 days 
before commencement of the action. 

Expedition of actions.] (3) An action commenced pursuant 
to this section and appeals therefrom shall be assigned for hear- 


x6 OTST DOCUMENT AVAILABLE 


MICHIGAN 


ing and trial or for argument at the earliest practicable date and 
expedited in every way. 

Attorneys’ fees; costs; disbursements.] (4) If a posses as- 
serting the right to inspect or to receive a copy of a public record 
or a portion t f prevails in an action comm pursuant to 
this section, the court shall award reasonable attorneys’ fees, 
costs, and disbursements. If the person prevails in part, the 
court in its discretion award reasonable attorneys’ fees, 
costs, disbursements or an a te on thereof. The 
award shall be assessed against the public liable for dam- 


ages under subsection [(5)]. 

es; actual, com ; punitive; assessment against 
public body.] (5) In an action commenced pursuant to this 
section, if the circuit court finds that the public body has arbi- 
trarily and capriciously violated this act by refusal or d in 
disclosing or providing copies of a public record, the court shall, 
in addition to any actual or compensatory damages, award pu- 
nitive damages in the amount of $500.00 to the oN we 
the right to inspect or receive a copy of a public record. The 
damages shall not be assessed against an individual, but shall 
be assessed against the next succeeding public body, not an in- 
dividual, pursuant to whose public function the public record 
was kept or maintained. 


(MCL §15.240.) 
istory. porate ayer’s entitlement under 
As amended by Pub Acts 1978, No. public disclosure provisions of for- 


829, imd eff July 11. 
Analysis of New Notes. 


12. Construction and effect. 
15. Inspection by court. 

16. Burden of proof. 

17. Attorneys’ fees and costs. 
18. Damages. 

20. Award. 


mer Administrative Procedures Act 
to reports of hearing officers in 
hearings conducted on questions of 
liability for income tax assessments 
would be held to be subject to in- 
camera ins on of reports cir- 
cuit court for deletion of identifying 
details necessary to prevent unwar- 
ranted invasion of privacy, state- 
ments of hearing officers which re- 
flected un revenue devartment’s gen- 


12. Construction and effect. eral policy discussions, and materials 
Terms “arbitrarily” and “capri- relating only indirectly to disposi- 
ciously” would be given their gen- tion of cases discu in reports, 


with any reasonable doubt in cate- 
gorizing materials —_ resolved in 
favor of disclosure. International 
Business Mach. Corp. v. Depart- 
ment of Treasury, 71 Mich App 526, 


erally accepted meaning in determ- 
ining whether defendant violated 
provision of Freedom of Informa- 
tion Act providing for award of 
punitive damage upon finding that 


defendant public body has arbitrari- 
ly and capriciously violated Act by 
refusing or delaying in disclosing 
or providing copy of public record 
to person seeking inspection there- 
of. Williams v. Martimucci, 88 Mich 
App 198. 


15. Inspection by court. 

In order to reconcile policy of 
preserving an agency’s policy-mak- 
ing processes with fundamental 
policy against secrecy of former 
statute, and to prevent unwarranted 
invasions of privacy, plaintiff cor- 


16. Burden of proof. 

In action brought pursuant to 
Michigan Freedom of Information 
Act, government agency bears bur- 
den of establishing that denial of 
request for disclosure is statutorily 
supported. Penokie v. Michigan 
Technological University, 93 Mich 
App 650. 
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4.1801(11) Publications to be disclosed by state agen- 
cy.] Sec. 11. (1) A state agency shall publish and make available 
to the public all of the following: 


(a) Final orders or decisions in contested cases and the records on 
which they were made. 

(b) Promulgated rules. 

(c) Other written statements which implement or interpret laws, 
rules, or policy, including but not mane 8 to guidelines, manuals, and 


forms with instructions, adopted or used by the agency in the dis- 
fantom) y ay --- i looseleaf, 
ons n , Or 
other appropriate form ay hee} or other written 
matter. 


Nonpublished material; effect; necessity for notice.) (3) Ex 
caps to So eapant that a person has actual and timely notice of the 
reof, a shall not in any manner be required to resort 
tor bead oesiehle if affected by, a matter required to be published and 
the matter is not so published and made available. 
Exemptions | > Siee cqetien Gate act capiy ip pulls susees 
which are exempt from disclosure under section 13 


to comply, the court shail order the state agen to comply and shall 
award reasonable attorneys’ fees, costs, and disbursements to the 
person commencing the action. The circuit court for the county in 
which the state agency is located shall have jurisdiction to issue the 
ft) 

State agency, contested case, rules; defined.] (6) As used in 
this section, “state agency”, “contested case”, and “rules” shall have 
the same meanings as ascribed to those terms in Act No. 306 of the 
Public Acts of 1969, as amended, being sections 24.201 to 24.315 of 
the Michigan Compiled Laws. (MCL §15.241.) 


Former act. The initial of former §3.560( 123) was substantially 
identical to paragraph (3) of this section. 

The second paragraph of the aforesaid former section empowered the 
circuit court for the county wherein the ncy records were situated to 
order, on petition of an = | = the production 0 of “any identifiable materi- 
) al ai -- withhel blic inspection and copying.” 


Statutory reference. Act No. 306 of 1969, above referred to, is 
§§3.560 101)-3.560(215), supra. 


§ 4.1801(13) Exemptions; withholding of information.) 
Sec. 13. (1) A public body may exempt from disclosure as a 
public record under this act: 

(a) Information of a personal nature where the public dis- 
closure of the information would con titute a clearly unwar- 
ranted invasion of an individual’s privacy. 

(b) Investigating records compiled “or law enforcement pur- 
poses, but only to the extent that disclosure as a public record 
would do any of the following: 

(i) Interfere with law enforcement proceedings. 

(ii) Deprive a person of the right t’ a fair trial or impartial 
administrative adjudication. 

(iii) Constitute an unwarranted invasion of personal privacy. 
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(iv) Disclose the identity of a con‘idential source, or if the 
record is compiled by a criminal law enforcement a in the 
course of a criminal investigation, disclose confidential informa- 
tion furnished only by a confidential] source. 

{ v) Disclose law enforcement inves‘igative techniques or pro- 
cedures. 

(vi) Endanger the life or physical safety of law enforcement 
personnel. 

(c) A public record which if disclosed would prejudice a pub- 
lic body’s ability to maintain the phy:ical security of custodial 
or penal institutions occu:;pied by pers ns or convicted 
of a crime or admitted because of a m ntal disability, unless the 

ublic interest in disclosure under this: act outweighs the public 
nterest in nondisclosure. 

(d) Records or information specific:lly described and exempt- 
ed from disclosure by statute. | 

(e) Information the release of which would prevent the pub- 
lic body from complying with 20 USC section 1282g. 


i A uate vonped bd en a ccopines in this section 
which is furn y the public y originally compiling, 
paring, or receiving the record or information to a pu lic atficer 
or public body in connection with the ormance of the duties 
of that public officer or public body, if the considerations origi- 
nally giving rise to the exempt nature of the public record re- 
main applicable. 

(g) e secrets or commercial or financial information vol- 


untarily provided to an agency for use in developing governmen- 


ta] policy if: 

(i) The information is submitted upon a promise of confi- 
dentiality by the public body. 

(ii) The promise of confidentiality is authorized by the chief 
administrative officer of the public body or by an elected offi- 
cial at the time the promise is made. 

(iii) A description of the information is recorded by the pub- 
lic body within a reasonable time after it has been submitted, 
maintained in a central place within the public body, and made 
available to a person upon request. This subdivision shall not 
apply to information submitted as required by law or as a condi- 
tion of receiving a governmental contract, license, or other bene- 
fit. 

_ (h) Information or records subject to the attorney-client priv- 


ilege. 

(i) Information or records subject to the physician-patient, 
psychologist-patient, minister, priest or Christian science practi- 
tioner, or other privilege recognized by statute or court rule. 

(j) A bid or proposal by a person to enter into a contract or 
agreement, until the time for the public opening of bids or pro- 
posais, or if a public opening is not to be conducted, until the 
time for the receipt of bids or proposals has expired. 

(k) Appraisals of real property to be acquired by the pub.ic 
body until (i) an agreement is entered into; or (ii) 3 years has 
elapsed since the making of the appraisal, unless litigation rela- 
tive to the acquisition has not yet terminated. 

(1) Test questions and answers, scoring keys, and other ex- 
amination instruments or data used to administer a license, pub- 
lic employment, or academic examination, unless the public in- 
terest in disclosure under this act outweighs the public interest 
in nondisclosure. 
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(m) Medical, counseling, or psychological facts or evaluations 
concerning an individual if the individual’s identity would be 
revealed by a disclosure of those facts or evaluation. 

(n) Communications and notes within a public or be- 
tween public bodies of an advisory nature to the extent that they 
cover other than purely factual materials and are to 
a final agenc determination of policy or action. exemption 
shall not apply unless the public body shows that in the particu- 
lar instance the public interest in encouraging frank communi- 
cations between officials and employees of public bodies clearly 
outweighs the public interest in disclosure. s exemption does 
not constitute an exemption under state law for purposes of sec- 


tion 8(h) of Act No. 267 of the Public Acts of 1976, being sec- 
tion 15.268 of the Michigan Compiled Laws. As used in this sub- 
division, “determination of policy or action” includes a determi- 
nation relating to collective bargaining, unless the public record 
is otherwise required to be made available under Act No. 336 
of the Public Acts of 1947, as amended, being sections 423.201 
to 423.216 of the Michigan Compiled Laws. 

(0) Records of law enforcement communication codes, or 
plans for deployment of law enforcement personnel, which if 
disclosed meme preumee a public body’s ability to protect the 
public —.4 ess the public interest in disclosure under this 
act outweighs the public interest in nondisclosure in the partic- 
ular instance. 

(>) Information which would reveal the exact location of 
archeological sites. The secretary of state may promulgate rules 

ursuant to Act No. 306 of the Public Acts of 1969, as amended, 
ing sections 24.201 to 24.315 of the Michigan Yee a Laws, 
to provide for the disclosure of the location of archeological sites 
for purposes relating to the preservation or scientific examina- 
tion of sites. 

(q) Testing data developed by : oublic body in determining 
whether bidders’ products meet th specifications for purchase 
of those products by the public body, if disclosure of the data 
would reveal that only 1 bidder has met the specifications. This 
subdivision shall not apply after 1 year has elapsed from the 
time the public body completes the testing. 

(r) Academic transcripts of an institution of higher educa- 
tion established under sections 5, 6 or 7 of article 8 of the state 
constitution of 1963, where the record pertains to a student who 
is delinquent in the payment of financial obligations to the in- 
stitution. | 

(s) Records of any campaign committee including any com- 
mittee that receives monies from a state campaign fund. 

(t) Unless the public interest in disclosure outweighs the pub- 
lic interest in nondisclosure in the particular instance, public 
records of a police or sheriff’s agency or department, the re- 
lease of which would do any of the following: 

(i) Identify or provide a means of identifying an informer. 

(ii) Identify or provide a means of identifying a law enforce- 
ment undercover officer or agent or a plain clothes officer as a 
law enforcement officer or agent. 
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(iii) Disclose the personal address or telephone number of law 
eatespemens officers or agents or any special skills that they 
may have. 

iv) Disclose the name, address, or telephone numbers of 
family members, relatives, children, or parents of law enforce- 
ment officers or agents. 

(v) Disclose operational instructions *.+ law enforcement of- 
ficers or agents. 

(vi) Reveal the contents of staff mids provided for law 
enforcement officers or agents.., 

(vii) Endanger the life or safety of law enforcement officers 
or agents or their families, relatives, children, parents, or those 
wae Swath information to law enforcement departments or 
agencies. 

(viii) Identify or provide a means of identifying a person as 
a law enforcement officer, agent, or informer. 

(ix) Disclose personnel records of law enforcement agencies. 

(x) Identify or provide a means of identifying residences 
which law enforcement agencies are requested to check in the 
absence of their owners or tenants. 

(2) This @ [act shall] not authorize the withholding of in- 
formation otherwise required by law to be made available to the 


public, or to a party in a contested case under Act No. 306 of the 
Public Acts of 1969, as amended. 


(MCL §15.243.) 


History. 
As amended by Pub Acts 1978, No. 
829, imd eff July 11. 


Statutory references. 

Section 8(h) of Act No. 266 of 
1976 [although Act No. 267 appears 
above, $15.268 of Michigan Compiled 
Laws is in Act No. 266 of 1976], 
above referred to, is $4.1800(18), 
supra; Act No. 336 of 1947 is $$17.- 
455(1)-17.455(16), infra; Act No. 
306 of 1969 is $§3.660(101)-8.560 
(215), supra. 


Analysis of New Notes. 


11. Construction and effect. 

12. Disclosure. 

14. Immunity from civil action. 
ALR notes. 


11. Construction and effect. 
Judicial interpretation of 
freedom of information act’s pri- 
vacy exemption, in addition to be- 
ing guided by reasoning of federal 
and state decisions interpreting 
similar provisions, must reflect 
Michigan’s long-standing policy of 
citizen accessibility to public rec- 
ords. Penokie v. Michigan Tech- 


or University, 93 Mich App 
650. 


In light of absence of Michigan 
case law interpreting exemption 
provision of Freedom of Informa- 
tion Act, trial court properly turned 
to federal decisions interpreting 
similar provision in federal act. 
Penokie v. Michigan Technological 
University, 93 Mich App 650. 


12. Disclosure. 

Hearing officers’ reports, tax de- 
termination orders, and revenue 
commissioner’s apportionment or 
allocation determinations in connec- 
tion with questions raised in regard 
to liability for income tax assess- 
ments would be held not to be ex- 
empt from disclosure to plaintiff 
taxpayer as including intra-agency 
memoranda or statements allegedly 
exempt from former public dis- 
closure provisions of Administrative 
Procedures Act, where such memo- 
rand2 were already released to tax- 
payer and, accordingly, could not be 
said to come within intent of statu- 
tory exemption to protect integrity 
of decision making processes within 
agency by preserving candor which 
with agency employees communicate. 
International Business Mach. Corp. 
v. Department of Treasury, 71 Mich 
App 526. 
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Records of d pensa- 
tion of em yt gy Fy univer- 
sities are subject to public exami- 


nation, ins on for 

tay inwful parpowe "On Atty Gan, 
’ r] oO. 

Penokie ~4 


Fechnological University, 98 afich 


Ay SD. 

den Ad penitent 
on u 

exempt public — a from disclo- 
sure where disclosure would con- 
stitute clearly unwarranted in- 
vasion of individual's privacy 


does not permit exemption of sala- 
ry records of state university em- 


glo from disclosure. Penokie v. 
Technological University, 


which exempts records that are ex- 
empt from disclosure by statute. 
OP. od Gen, February 1, 1979, No. 

The photograph of a convicted 
individual contained in the arrest 
file must, on request, be disclosed, 


§ 4.1801(14) Public record con exempt and non- 
exempt material; separation.) Src. 14. (1) If a public record 
contains material which is not exempt under section 13, as well as 
material which is exempt from disclosure under section 13, the pub- 
lic body shall separate the exempt ard nonexempt material and 
make the nonexempt material available for examination and copy- 


blic record design; separation of exempt and nonexempt 
information; disclosure, description of material exempted.] (2) 
When designing a public record, a public body shall, to the extent 
practicable, facilitate a separation of exempt from nonexempt infor- 
mation. If the separation is readily apparent to a person requesting 
to inspect or receive copies of the form, the public body shall general- 
ly describe the material exempted unless that description would 
reveal the contents of the exempt information and thus defeat the 
purpose of the exemption. (MCL §15.244.) 


BUREAU OF CRIMINAL IDENTIFICATION 
Act 289, 1925, p 427; imd eff May 13. 
(Title as amended by Act 197, 1931, p 323; imd eff May 28.) 


AN ACT to create a bureau of criminal identification[, records and 
statistics] within the department of public safety @ [; to provide 
for a director thereof; to prescribe his duties;] to require peace 
officers, persons in charge of certain @ institutions and others, to 
make reports respecting [crimes and] criminals to such bureau 
and to provide a penalty for violation of the provisions thereof. 


The People of the State of Michigan enact: 


§ 4.461] Bureau of criminal identification[, records and 
statistics]; establishment. Sec.1. A bureau of criminal identifi- 
cation[, records and statistics] is hereby ~reated under the supervi- 
sion of the department of public safety. The commissioner of public 
safety shall appoint a person to have direction and control of such 
bureau, in the same manner as other deputies, assistants and em- 
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ployes of such department are appointed. Such bureau shall be sup- 
plied with necessary apparatus and materials for collecting, fili 
and preearving criminal records filed with the bureau. (M 
§28.241; CL '29, §567.) 


History. As amended by Pub Acts 1931, No. 197, imd eff May 28. 


Croes-reference. Division of criminal statistics in department of correc- 
tions, see §28.2278, infra. 


1-10. (Reserved for use in future supplementation.) 


11. Department of public safety. Transfer of duties to Michigan sta.e 
police, see §4.435, supra. 


tage ee Discussion of the 1931 amendment of this act, see 1 Det 
L Rev 183. 


§4.462 Duties of director of bureau of criminal investiga- 
tion.) Sec. 2. [(1)] The director of [the] bureau shall pro- 
cure and file for record, photographs, pictures, cpersens, 
fingerprints, measurements, and @ other [pertinent] informa- 
tion @ [on] all persons who have been or may hereafter be con- 
victed [within the state] of a felony or of a misdemeanor @ [for 
which the maximum possible penalty exceeds 92 days imprison- 
ment or a fine of $500.00, or both} and also of all well known 
and habitual criminals @ [wherever] procured. 

[(2)] The director of [the] bureau shall collect information 
concerning the number and nature of offenses known to have 


been committed in this state, of the legal steps taken in connec- 
tion @ [with these offenses] from the inception of the com- 
laint to the final discharge of the defendant, and @ other in- 
ormation @ useful in the study of crime and the administration 
of justice. This information @ [shall] comprise only [the 
crimes, legal steps, and information ¢ wich] the director 0 
the bureau @ [designates]. The information @ collected shall 
include [the] data @ required by the United States department 
of justice @ under its national system of crime reporting. 

+ £(3)J The director @ [shall] provide all pty! officials 
with forms and instructions which specify in detail the nature 
of the information required, the time it is to be forwarded, the 
method of classifying, and @ other matters @ [to] facilitate its 
collection and compilation. The director shall also cooperate 
with and assist sheriffs, chiefs of police, and other law officers 
in the establishment of a complete state system of criminal iden- 
tification and in obtaining fingerprints and other means of iden- 
tification of all persons arrested on a complaint of felony or of a 
misdemeanor @ [for which the maximum possible penalty ex- 
ceeds 92 days imprisonment or a fine of $500.00, or both. 

(4) The director] shall @ file for record the fingerprint im- 
pressions of all persons confined in @ [a] jail, reformatory, pen- 
itentiary, or other penal institution. 

(MCL §28.242.) 


History. 
As amended by Pub Acts 1978, 
No. 538, imd eff December 22. 
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§ 4.463 Fingerprinting; release without c cating of 
| not guilty, return of arrest card, angepente description; 
procedure; mandamus; reports; inap ty of section, excep- 
tions.) Sec. 8.  [(1)] The sheriffs of the several counties 
of this state, chiefs of police of the cities, and village marshals, 
immediately upon the arrest of person for a felony or ¢ 
or] a misdemeanor @ [for which the maximum ble penal- 
exceeds 92 days imprisonment or-a fine of $500.00, or bo 
shall] take # [the person’s] fingerprints, in duplicate, 1 set 
fingerprints, according to the fingerprint system of identifica- — 
tion established by the director o fhe] bureau and on forms 
furnished by @ [the director], and 1 set of fingerprints accord- 
ing to the fingerprint system of identification established by the 
director of the federal bureau of investigation # on forms fur- 
nished by @ [the director thereof], and forward @ [this infor- 
mation], together with @ other descriptions and [required] in- 
| formation @ to [the] bureaus for filing and classification. . 
@ [(2) If a] person accused thereafter @ [is] released with- 
| out a charge made against him ¢ [or her], the official taking or 
holding @ [an] accused’s fingerprints, arrest card, and descrip- 
tion @ [shall immediately} return @ [this information] without 
the necessity of a request @. If not 4 returned, the accused ¢ 
released shall have the absolute right to demand and receive 
| the] return at any time after [the] release and without need 
petition for court action. 
| 4 (3) If an] accused thereafter ¢ [is] found not guilty of 
the offense charged ¢, the arrest card, the fingerprints, and de- 
| scription shall be returned to him [or her] by a court order 
signed by the trial court and directed to the official holding ¢ 
) [this information], which order shall issue automatically upon 
[the] finding of not guilty without the necessity of request 
therefor. If for any reason [the] order of return @ [is not is- 
sued] upon a finding of not guilty, the accused shall have the 
absolute right to [the] return, upon request, at any time after 
[the] acquittal. @ [If the] order of return @ [is] refused ¢ 
[the accused], the accused shall have the right to petition the 
circuit court of the county where the original charge was made 
for a preemptory writ of mandamus to require issuance of [the] 
order of return. 

# [(4)] The clerk of any court, the arresting officer, or ¢ 
other official @ [which] the director @ [designates, shall] im- 
mediately advise the director of the bureau and the director of 
the federal bureau of investigation [of] the final disposition of 
the arrest for which the accused was fingerprinted. The direc- 
tor shall compare the fingerprints and description received with 
those already on file in the bureau and if @ [the director] finds 
that the person arrested has a criminal record or is a fugitive 
from justice, @ [the director] shall @ [immediately] inform 
the arresting officer of @ [this] fact. @ [The following persons 
shall render to the director the information required in conform- 
| ity with section 2: 

(a) Each] police department, sheriff, constable, or other po- 
lice agency. 

# [(b) The clerk, judge], or other appropriate official for @ 
[each] criminal @ [court. 


= —_-—_ 
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(c) Eath] prosecuting, probation, ¢ [or] parole ¢ [officer. 

(d) The} head of a department, board, commission, bureau, 
or institution of the state, or ¢ [a] political subdivision ¢ [of 
the state], having to do directly or indirectly with crime or 


criminals. 
fT (e) Ad pemeee whe by penaen 6 Si Gr ng cies S Gu 
ified to furnish the data required. 


¢ F(6) Where the sheriff or other county officer is desig- 
nated by director as the person to whom the information is 
to be reported @ [pursuant to subsection (4)}, the appropriate 
officials @ [shall] report ¢ ] information to ¢ t per- 
son}. The county officer so ated shall compile infor- 
mation in Cthe} manner @ [determined by] the director 4 and 
{shall} forward a consolidated report to the director. 

((6)] The provisions of this section requiring the return of 
the fingerprints, arrest card, and description shall not apply [in 
any of the following instances unless a judge of a court of rec- 
ord, except the probate court, by express order entered of rec- 
ord, orders the return: 


(a)J Where the person arrested has ¢ [a] prior conviction, 
[except a} misdemeanor traffic ¢ [offense. 

(b)J Where the person arrested was charged with the com- 
mission or attempted commission, with or against a child under 
@ 16 years of [age, or] the crime of [criminal sexual conduct in 


ao gearee,] rape, sodomy, gross indecency, or indecent liber- 
es 4. 


(MCL §28.243.) 
not Ity, the police identifying 


As amended by Pub Acts 1978, records must be delivered to the in- 
No. 5638, imd eff ber 22. dividual. Op iz Gen, November 
14, 1979, No. . 


12. Return of nts and 
a fingerpri ar- 


Where a person is arrested and is 
released without charge or is found 


§ 4.463(1) Refusing or resisting fingerprinting; misde- 
meanor.}] Sec. 3a. Any person required to have his fingerprints 
taken under section 3 who refuses to allow or resists the taking of 
his pee Naty wg is guilty of a misdemeanor. Such person must be 
advised that his refusal constitutes a misdemeanor. (MCL §28.243a.) 


History. Added by Pub Acts 1968, No. 174, eff November 15. 
§ 4.464] Cooperation [with state and national bureaus]. 
Sec. 4. It shall be the duty of the director to cooperate with the 


bureaus in other states and with the national bureau in the depart- 
ment of justice in Washington, to develop and carry on a complete 
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interstate, national and international Dvr of criminal identifica- 
tion{, records and statistics}. (MCL §28.244; CL '29, §570.) 


History. As amended by Pub Acts 1931, No. 197, imd eff May 28. 


§ 4.465] Same; local bureaus. Ssc. 5. It shall be the duty 
of the superintendent to offer assistance and when practicable, in- 
struction, to sheriffs, chiefs of police and other peace officers in 
establ an efficient local bureau of identification in their dis- 
tricts. (MCL §28.245; CL '29, §571.) 


4.466] Penalty. Sec. 6. Neglect or refusal of any of the 

rs herein mentioned, to make the report required herein or to 

do or perform any other act on his part to be done or performed, shall 

constitute a misdemeanor and such officer shall upon conviction 

thereof, be punished by a fine of not less than five [5] nor more than 

twenty-five [25] dollars, or by mgzjnqnment in the county jail for a 

of not exceeding thirty [ = Sage or by pele ous fine and 

Geerissnment in the discretion of the court. Such neglect or refusal 

shall also constitute nonfeasance in office and subject the officer to 
removal from office. (MCL §28.246; CL '29, §572.) 


=. reference. See Callaghan's Mich Civ Jur, Sheriffs and Consta- 


§ 4.467] (Repealed by Pub Acts 1945, No. 267, imd eff May 25.) 


§ 4.467(1) Reports to commissioner relative to sexually 
motivated crimes; filing, confidential nature, examination, 
penalty.] Sec.7. The sheriff of every county and the chief execu- 
tive officer of the police department of every city, village and town- 
ship shall make such reports of accused persons against whom a 
warrant has been issued and the disposition thereof in sexually 
motivated crimes verified as such and the disposition of cases result- 
ing therefrom to the commissioner as he may require on forms 
provided by him. The commissioner shall file such reports or copies 
thereof in a separate confidential filing system and such reports 
shall be available for examination only by the attorney general, any 
prosecuting attorney, any court of record, sheriffs, and the chief 
executor officer of the police department of any city, village or town- 
ship and their authorized officers and by them held confidential 
except for official use. Any person who violates any of the confiden- 
tial +~“— of this section shall be guilty of a misdemeanor pun- 
ishable by imprisonment in the county jail for not more than 1 year 
and/or by a fine of not more than $500.00. (MCL §28.247.) 


History. Added by Pub Acts 1955, No. 132, imd eff June 7. 


1-10. [Reserved for use in future supplementation.) 


11. tion of reports. Reports of sexually-motivatec crimes or cop- 
ies thereof filed with the commissioner of state police in separate confiden- 
tial filing system are not — to be returned upon request of accused 
oy not guilty of offense charged. Op Atty Gen, ember 29, 1956, No. 


12. Status of reports. Except for records of sexually motivated crimes, 
criminal records of convicted individuals are not confidential. Op Atty Gen, 
December 9, 1969, No. 4683. 
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§ 14.15(7411) First offense; deferral of proceedings pro 
bation; terms and conditions; violation; discharge and 
sal; limitations; records.) Sec.7411. (1) When an individual who 
has not previously been convicted of an offense under this article or 
under any statute of the United States or of any state relating to 
SSS eS eee 

ogenic Pp y toor is foun 

of a controlled substance under section 14032kasn, tb), (c), or (d) or 
of use of a controlled substance under section 7404, the court, with- 
out entering a judgment of guilt with the consent of the accused, may 
defer further proceedings and place the individual on probation 
upon terms and conditions. Upon violation of a term or condition, 
the court enter an adjudication of guilt and proceed as other- 
wise ided. Upon fulfillment of the terms and conditions, the 
court shall discharge the individual and dismiss the vecsonng: 
Discharge and dismissal under this section shall be without adjudi- 
cation of guilt and is not a conviction for purposes of this section or 
for purposes of disqualifications or disabilities imposed by law upon 
conviction of a crime, including the additional penalties imposed for 
second or subsequent convictions under section 7413. There be 
only 1 discharge and dismissal under this section as to an individual. 
The records and identifications division of the department of state 
police shall retain a nonpublic record of an avrest and discharge or 
= under this section. Lag ag oy shall be ~aet — eeen 
or police ncy upon request for the purpose o ta 
de Endant in a criminal action involving the use of a controlled 
substance covered in this article has already once utilized this sec- 
tion. 

Conviction; instruction or rehabilitation program; required 
attendance; exception; payment; violation.) (2) If an individual 
is convicted of a violation of this article, other than a violation of 
section 7401(2XaXi) to (iii) or section 74C3(2Xa Xi) to (iii), the court as 
part of the sentence, during the period of confinement or the period 
of probation, or both, may require the individual to attend a course 
of instruction or rehabilitation program approved by the de 
ment on the medical, psychological, and social effects of the misuse 
of drugs. The court may order the individual to pay a fee, as ap- 
proved by the director, for the instruction or program. Failure to 
complete the instruction or p am shall be considered a violation 
of the terms of probation. (MCL §333.7411.) 


Former act. Former §18.1070(47) contained provisions substantially simi- 
lar to this section. 


1-10. [Reserved for use in future suppiementation.] 


11. Validity. On appeal from conviction of defendant on plea of guilty 
to charge of unlawful possession of narcotics, contention of defendant that 
“first offense” penalty provision of former statute was denial of equal pro- 
tection of laws and due process of law was held to be without substance. 
People v. Randle, 17 Mich App 607. 
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§ 28.760 Inspection and use of public records; - removal 
orders.) Sec. 492. Any officer having the custody of any county 
city or township records in this state who shall when requested 
fail or neglect to furnish proper and reasonable facilities for the 
ins and examination of the records and files in his office 
and for making memoranda of transcripts therefrom during the 
usual business hours, which shall not be than 4 hours per day, 
to any person ha occasion to make examination of them for any 
lawful purpose shall be guilty of a misdemeanor, punishable by 
imprisonment in the county jail not more than 1 year, or by a fine 
of not more than $500.00. @ The custodian of said records and files 
make such reasonable rules @ with reference to the inspection 

and examination of them as shall be necessary for the protection of 
said records and files, and to prevent interference with the regular 
discharge of the duties of such officer. [The] officer shall pro- 
d ink in making copies ov notes of records 

. © No books, records and files shall be re- 

moved from the office of the custodian thereof 4, exce 


by the 
order of the judge of any court of competent j or in 
response to a subpoena duces tecum issued therefrom[, or for audit 
purposes conducted pursuant to Act No. 71 of the Public Acts of 


1919, as amended, being sections 21.41 to 21.53 of the Compiled 
Laws of 1948, Act No. 52 of the Public Acts of 1929, being sections 
14.141 to 14.145 of the Compiled Laws of 1948 or Act No. 2 of the 
Public Acts of 1968, being sections 141.421 to 141.433 of the Com- 


piled Laws of 1948 with the permission of the official having 
of the records if the official is given a receipt listing the reco 


being removed]. 
(CL ’48, § 750.492.) 


As amended by Pub Acts 1970, No. 
109, imd eff July 23. 

See Pub Acts 1899, No. 133, imd 
eff June 1; CL '15, § 3449; CL ’29, 
$§ 2713-2715. 


references. 

Act No. 71 of 1919, above referred 
to, is $§3.591-3.604, supra; Act No. 
52 of 1929 is $§ 3.241-3.245, supra; 
Act No. 2 of 1968 is §$§ 5.3228(21)- 
§.3228(33), supra. 


1-10. [Reserved for use in future 
supplementation. | 


11. Application. 

The provisions of this section do not 
apply to records in the custody of a 
village clerk, but interested parties 
have the right under the common law 
to inspect such records. Op Atty Gen, 
April 2, 1957, No. 2969. 


12. Definitions. 

The term “public records” included 
lists of county road commission em- 
ployees; “lawful purpose” means such 
purpose as subserves any legitimate 
interest; “any person” means all per- 
sons, whether or not they are citizens 
or taxpayers of the community. Op 
Atty Gen, November 7, 1956, No. 2786. 


18. Examination of records. 

Any person is entitled to examine 
original documents recorded in office 
of register of deeds, notwithstanding 
they have been placed under lock and 
key, and statute does not provide any 
charges or fees for such examination. 
Op Atty Gen, 1937-1938, p 200. 

Poll lists are public records and a 
township clerk must provide proper 
and reasonable facilities for inspec- 
tion and examination by the public. 
Op Atty Gen, 1937-1938, p 202. 

Vital statistics and records of local 
boards of health, except those de- 
clared by $14.342 not to be public 
records and those required to be made 
by an attending physician or by a 
local health unit, and which are made 
confidential by statute, are open to 
public inspection. Op Atty Gen, No- 
vember 16, 1939. 

Records of city health officer, ex- 
cept such as are declared by $§ 14.- 
342 and 14404 not to be open to 
public inspection, are public records 
and are open to inspection by public 
and health study commission appoint- 
ed by mayor of city. Op Atty Gen, 
1941-1942, p 540, No. 22822. 

Although not specif" ‘» ~ade ap- 
plicable to school di .: st gives 
school elector right to examine books 
and records of school district, sub- 
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ject to such rules as district offi- 
cers deem nec to f -naw such 
records. Op Atty uly 8, 1042, 
No. 21796. 

This section is not modified or re- 
stricted by the specified offices men- 
tioned in § 28.759, as amended, Op 
Atty Gen, March 8, 1954, No, 1758. 

@ secretary of state may impose 
reasonable regulations pertaining to 
times and manner of inspection of 
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State Regulatory Authority 
2. Privacy and Security Council 15.169 x 
3, Dissemination Regulations S 
Convi Informati 
3.10 Authorizes to Criminal Justice Agencies | 299C.13 x 0 
311 Authorizes to Govt. Non-Criminal ard 15.1621 X 
Justice Agencies — T 
3.12 Authorizes to Private Sector 15.1641 x 
15.1621 x A 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
| Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 299C.13 x 
| 3.21 Authorizes to Govt. Non-Criminal 364.04 x 
3.22 Authorizes to Private Sector 15.1641 “ 
15,1621 X 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
j 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 299C.13 xX 
3.31 Authorizes to Govt. Non-Criminal 364.04 x 
Justice Agencies 15.162.2a x 
3.32 Authorizes to Private Sector 15-162.2a X 
3.33. ~=Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
Reg. VI X 
4, g 
3 Right to Inspect and Obtain Copy 15.165 x 
Reg. VI x 
| 5. Right to Challenge 15.165 Xx 
) 15.165 Xx 
6. Judicial Review of Challenged Information 15.0424 X 
| 152.18 x 
7. Purging Non-Conviction Information 299C.11 x 
152.18 | x 
8. Purging Conviction Information 364.04 | =X 
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9. 152.18 ‘ 
Sealing Non-Conviction Information 299C.11 x 
638.02 Xx 
10. Sealing Conviction Information 364,04 
242.31 x 
° A 
11, Removal of Disqualifications 152.18 x 
242.31 x 
12, Right to State Non-Existence of Record 152.18 x 
15.1621 Xx 
13, Research Access 15.1641 x 
Reg. VB 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 299C.06; 299C.09; 299.17 x 
14.2 Auditing Requirements 299C.06 x 
14.3 Other Accuracy/Completeness 15.1641 x 
Requirements Reg. IC, Reg. Il 4 
POR oy thy x 
15. Dedication 
- . 299C.21 x 
16. Civil Remedies 15.166 & 167 X 
17. Criminal Penalties 15.167 . 
18. Public Records 13.47 ' 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 15.162(2a) Xx 
22. Security 
22.1 Physical (Building) Security 15.1641 | x 
22.2 Administrative Security | 
; Reg. IV | X 
22.3 Computer Security 15.1641 | X 
| 
23. Transaction Logs Reg. VI | 
24. Training Employees | | 
mi T T 
| | 
25. Listing of Information Systems Lae | | 
| 
26. FOIA (Including CJ1) a = ae LE." 
t ; | 
27. FOIA (Excluding CJ!) . | 
28. Central State Repository _ _299C.05, 06 x | 
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15.162 COLLECTION, SECURITY AND DISSEMINATION OF RECORDS; 
DEFINITIONS. Subdivision 1. As used in sections 15.162 to 15.1671 the terms defined 


in this section have the meanings given them. 


Subd. la. “Arrest information” shall include (a) the name, age, and address of an 
arrested individual; (b) the nature of the charge against the arrested individual; (c) the 
time and place of the arrest; (d) the identity of the arresting agency; (e) information 
as to whether an individual has been incarcerated and the place of incarceration. “Ar- 
rest information” does not include data specifically made private, confidential or non- 
public pursuant to section 260.161 or any other statute. 


Subd. 2. “Commissioner” means the commissioner of the department of adminis- 
tration. 


Subd. 2a. ‘Confidential data on individuals” means data which is (a) made not 
public by statute or federal law applicable to the data and is inaccessible to the indi- 
vidual subject of that data; or (b) collected by a civil or criminal investigative agency 
as part of an active investigation undertaken for the purpose of the commencement of 
a legal action, provided that the burden of proof as to whether such investigation is 
active or in anticipation of a legal action is upon the agency. Confidential data on indi- 
viduals does not include arrest information that is reasonably -ontemporaneous with 
an arrest or incarceration. The provision of clause (b) shall terminate and cease to 
have force and effect with regard to the state agencies, political subdivisions, state- 
wide systems, covered by the ruling, upon the granting or refusal to grant an emer- 
gency classification pursuant to section 15.1642 of both criminal and civil investigative 
data, or on July 31, 1979, whichever occurs first. 


Subd. 3. ‘Data on individuals” inciudes all records, files and processes which 
contain any data in which an individual is or can be identified and which are retained 
or intended to be retained on a permarient or temporary basis. It includes data col- 
lected, stored, or disseminated by manual, mechanical, electronic or any other means. 
Data on individuals are classified as public, private or confidential. 


Subd. 4. “Individual” means a natural person. In the case of a minor, “individ- 


-ual’’ includes a parent or guardian or an individual acting as a parent or guardian in 


the absence of a parent or guardian, except that the responsible authority shall with- 
hold cata from parents or guardians, or individuals acting as parents or guardians in 
the absence of parents or guardians, upon request by the minor if the responsible au- 
thority determines that withholding the data would be in the best interest of the mi- 


nor. 


Subd. 5. ‘Political subdivision” any county, statutory or home rule charter city, 
school district, special district and any board, commission, district or authority cre- 
ated pursuant to law, local ordinance or charter provision. It includes any nonprofit 
corporation which is a community action agency organized pursuant to the economic 
opportunity act of 1964 (P.L. 88-452) as amended, to qualify for public funds, or any 
nonprofit social service agency which performs services under contract to any politi- 
cal subdivision, statewide system or state agency, to the extent that the nonprofit so- 
cial service agency or nonprofit corporation collects, stores, disseminates, and uses 
data on individuals because of a contractual relationship with state agencies, political 
subdivisions or statewide systems. 


Subd. 5a. “Private data on individuals’ means data which is made by statute or 
federal law applicable to the data: (a) not public; and (b) accessible to the individual 
subject of that data. Private data on individuals does not include arrest information 
that is reasonably contemporaneous with an arrest or incarceration. 


Subd. 5b. “Public data on individuals’’ means data which is accessible to the 
public in accordance with the provisions of section 15.17. 


Subd. 6. “Responsible authority” in a state agency or statewide system means 
the state official designated by law or by the commissioner as the individual responsi- 
ble for the collection, use and dissemination of any set of data on individuals or sum- 
mary data. “Responsible authority” in any political subdivision means the individual 
designated by the governing body of that political subdivision as the individual re- 
sponsible for the collection, use, and dissemination of any set of data on individuals or 
summary data, unless otherwise provided by state law. 
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Subd. 7. “State agency” means the state, the university of Minnesota, and any 
office, officer, department, division, bureau, board, commission, authority, district or 
agency of the state. 


Subd. 8. “Statewide system” includes any record-keeping system in which data 
on individuals is collected, stored, disseminated and used by means of a system com- 
mon to one or more state agencies or more than one of its political subdivisions or 
any combination of state agencies and political subdivisions. 


Subd. 9. “Summary data” means statistical records and reports derived from 
data on individuals but in which individuals are not identified and from which neither 
their identities nor any other characteristic that could uniquely identify an individual 
is ascertainable. 

{ 1974 c 479 s 1; 1975 c 401 $ 1; 1976 c 239 s 2; 1976 c 283 s 1-5; 1977 c 375 $ 1- 
5; 1978 c 790s 1) 


18.163 LISTS OF NONPUBLIC DATA. Subdivision 1. On or before August 1, 
1976, the responsible authority shal] prepare a public document containing his name, 
title and address, and a description of each category of record, file, or process relating 
to private or confidential data on individuals maintained by his state agency, state- 

system, or political subdivision. Forms used to collect private and confidential 
data shall be included in the public document. Beginning August 1, 1977 and annually 
thereafter, the responsible authority shall update the public document and make any 
changes necessary to keep it accurate. 


Subd. 2. The commissioner may require responsible authorities to submit copies 
of the public document required in subdivision 1, and may request additional informa- 
tion relevant to data collection practices, policies and procedures. 

{ 1974 c 479 s 2; 1975 c 401 s 2; 1976 c 239 s 3; 1976 c 283 s 6,7 | 


15.164 {[ Repealed, 1975 c 40159 


15.1641 DUTIES OF RESPONSIBLE AUTHORITY. (a) Data on individuals is 
under the jurisdiction of the responsible authority who may appoint an individual to 
be in charge of each file or system containing data on individuals. 


(b) Collection and storage of public. private or confidential data on individuals 
and use and dissemination of private and confidentia! data on individuals shall be lim- 
ited to that necessary for the administraticn and managemert of programs specifically 
authorized by the legislature, local governing body or mandated by the federal govern- 
ment. 


(c) Private or confidential data or individuals shall not be used, collected, stored 
or disseminated for any purposes other than those stated to an individual at the time 
of collection in accordance with section 15.165 or, in the case of data collected prior 
‘to August 1, 1975, for any purpose other than those originally authorized by law, un- 
less (1) the responsible authority files a statement with the commissioner describing 
the purpose and necessity of the purpose with regard to the health, safety or welfare 
of the public and the purpose is approved by the commissioner, or (2) the purpose is 
subsequently authorized by the state or federal legislature, or (3) the purpose is one to 
which the individual subject or subjects of the data have given their informed consent. 


(d) The use of summary data derived from private or confidential data on indi- 
viduals under jurisdiction of one or more responsible authorities shall be permitted, 
provided that summary data is public pursuant to section 15.17. The responsible au- 
thority shall prepare summary data from private or confidential data on individuals 
upon the request of any person, provided that the request is in writing and the cost of 
preparing the data is borne by the requesting person. The responsible authority may 
delegate the power to prepare summary data to the administrative officer responsible 
for any central repository of summary data, or to a person outside of its agency if the 
person agrees in writing not to disclose pnvate or confidential data on individuals. 


(e) The responsible authority shall establish procedures and safeguards to ensure 
that all public, private or confidential data on individuals is accurate, complete and 
current. Emphasis shall be placed on the data security requirements of computerized 
files containing private or confidential data on individuals which are accessible di- 
rectly via telecommunications technology, including security during transmission. 

{ 1975 c 401 s3)} 


15.1642 EMERGENCY CLASSIFICATION. Subdivision 1. Application. The re- 
sponsible authority of a state agency, political subdivision or statewide system may 
apply to the commissioner for permission to classify data or types of data on individu- 
als as private or confidential, for its own use and for the use of other similar agencies, 
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political subdivisions or statewide systems on an emergency basis until a proposed 
Statute can be acted upon by the legislature. The application for emergency classifica- 
tion is public. 


Upon the filing of an application for emergency classification, the data which is 
the subject of the application shall be deemed to be classified as set forth in the appli- 
cation for a period of 30 days, or until the application is disapproved or granted by 
the commissioner, whichever is earlier. 


Subd. 2. Contents of application. An application for emergency classification 
shall include and the applicant shall have the burden of clearly establishing at least 
the following information: 

(a) That no statute currently exists which either allows or forbids classification 
as private or confidential; 


(b) That data similar to that for which the emergency classification is sought has 
been treated as either private or confidential by other state agencies or political subdi- 
visions, and by the public; and 


(c) That a compelling need exists for immediate emergency classification, which 
if not granted could adversely affect the public interest or the health, safety, well be- 
ing or reputation of the data subject. 


Subd. 3. Determination. The commissioner shail either grant or disapprove the 
application for emergency classification within 30 days after it is filed. If the commis- 
sioner disapproves the application, he shall set forth in detail his reasons for the dis- 
approval, and shall include a statement of what classification he believes is appropri- 
ate for the data which is the subject of the application. Ten days after the date of the 
commissioner’s disapproval of an application, the data which is the subject of the ap- 
plication shall become public data on individuals, unless the responsible authority sub- 
mits an amended application for emergency classification which requests the classifi- 
cation deemed appropriate by the commissioner in his statement of disapproval or 
which sets forth additional information relating to the original proposed classification. 
Upon the filing of an amended application, the data which is the subject of the 
amended application shall be deemed to be classified as set forth in the amended ap- 
plication for a period of 15 days or until the amended application is granted or disap- 
proved by the commissioner, whichever is earlier. Tne commissioner shall either grant 
or disapprove the amended application within 15 dass after it is filed. Five working 
days after the date of the commissioner’s disapproval of the amended application, the 
data which is the subject of the application shall become public data on individuals. 
No more than one amended application may be submitted for any single file or system 
which contains data on individuals. 


If the commissioner grants an application for emergency classification, it shall 
become effective immediately, and the complete record relating to the application 
shall be submitted to the attorney general, who shall review the classification as to 
form and legality. Within 20 days, the attorney general shall approve the classifica- 
tion, disapprove a classification as confidential but approve a classification as private, 
or disapprove the classification. If the attorney general disapproves a classification, 
the data which is the subject of the classification shall become public data five work- 
ing days after the date =f the attorney general's disapproval. 


Subd. 4. Peni. .:. ‘cations. All applications for emergency classification 
which are pending o: . “©, 1977 shall be deemed to have been filed on June 3, 1977 


Subd. 5. Expiration | emergency classification. All emergency classifications 
granted under this section and still in effect shall expire on July 31, 1979. No emer- 
gency classifications shall be granted after July 31, 1979. 

[ 1976 c 283 s 8; 1977 c 375 s 6; 1978 c 790s 2 | 


15.1643 INTERNATIONAL DISSEMINATION PROHIBITED. No state agency 
or political subdivision shall transfer or disseminate any private or confidential data 
on individuals to the private international organization known as Interpol. 

{ 1978 c 790 s 3 } 


NOTE: Section 15 1643 is effective Apml 1, 1980 See Laws 19°75 Chapter 790. Section 5, Subdivision 2. 


15.165 RIGHTS OF SUBJECTS OF DATA. Subdivision |. The rights of individ- 
uals on whom the data is stored or to be stored shall be as set forth in this section. 
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Subd. 2. An individual asked to supply private or confidential data concerning 
himself shall be informed of: (a) the purpose and intended use of the requested data 
within the collecting state agency, political subdivision or statewide system; (b) 
whether he may refuse or is legally required to supply the requested data; (c) an 
known consequence arising from his supplying or refusing to supply private or conf. 
dential data; and (d) the identity of other persons or entities authorized by state or 
federal law to receive the data. 


Subd. 3. Upon request to a responsible authority, an individual shall be informed 
whether he is the subject of stored data on individuals, and whether it is classified as 
public, private or confidential. Upon his further request, an individual who is the sub- 
ject of stored private data on individuals shall be shown the data without any charge 
to him and, if he desires, shall be informed of the content and meaning of that data. 
After an individual has been shown the private data and informed of its meaning, the 
data need not be disclosed to him for six months thereafter unless a dispute or action 

ursuant to this section is pending or additional data on the individual has been col- 

ted. The responsible authority shall provide copies of the private data upon request 

by the individual subject of the data. The cost of providing copies shall be borne by 
the individual. 


The responsible authority shall comply immediately, if possible, with anv request 
made pursuant to this subdivision, or within five days of the date of the request, ex- 
cluding Saturdays, Sundays and legal holidays. if immediate compliance is not possi- 
ble. If he cannot comply with the request within that time, he shall so inform the indi- 
vidual, and may have an additional five days within which to comply with the request, 
excluding Saturdays, Sundays and legal holidavs. 


Subd. 4. An individuai may contest the accuracy or completeness of public or 
private data concerning himself. To exercise this right, an individual shall notify in 
writing the responsible authority describing the nature of the disagreement. The re 
sponsible authority shall within 30 days either: (a) correct the data found to be inac- 
curate or incomplete and auempt to notify past recipients of inaccurate or incomplete 
data, including recipients named by the individual; or (b) notify the individua! that he 
believes the data to be correct. Data in dispute shali be disclosed only if the individ- 
ual’s statement of disagreement is included with the disclosed data. 


The determination of the responsible authority may be appealed pursuant to the 
provisions of the administrative procedure act relating to contested cases. 


{ 1974 c 479 s 4; 1975 ¢ 401 s 4; 1977 ¢ 375s 7) 


15.166 CIVIL PENALTIES. Subdivision 1. Notwithstanding section 466.03, a 
political subdivision responsible authority or state agency which violates any provi- 
sion of sections 15.162 to 15.1671 is liable to 2 person who suffers any damage as a 
result of the violation, and the person damaged may bring an action against the politi- 
cal subdivision, responsible authority or state agency to cover any damages sustained, 
plus costs and reasonable attorney fees. In the case of a willful violation, the political 
subdivision or state agency shal!, in addition, be liable to exemplary damages of not 
less than $100, nor more than $1,000 for each violation. The state is deemed to have 
waived any immunity to a cause of action brought under sections 15.162 to 15.1671. 


Subd. 2. A political subdivision, responsible authority or state agency which vio- 
lates or proposes to violate sections 15.162 to 15.1671 may be enjoined by the district 
court. The court may ma’e any order or judgment as may be necessary to prevent the 
use or employment by a..y person of any practices which violate sections 15.162 to 
15.1671. 


Subd. 3. An action filed pursuant to this section may be commenced in the 
county in which the individua! alleging damage or seeking relief resides, or in the 
county wherein the political subdivision exists, or, in the case of the state, any county. 

{ 1974 ¢ 479 s 5; 1975 c 401 s 5; 1976 c 239 s 4,5 } 


15.167 PENALTIES. Any person who willfully violates the provisions of sec- 
tions 15.162 to 15.1671 or anv lawful rules and regulations promulgated thereunder is 
guilty of a misdemeanor. Willful violation of sections 15.162 to 15.1671 by any public 
employee constitutes just cause for suspension without pay or dismissal of the public 
employee. 

{ 1974 c 479 s 6; 1975 c 401 s 6; 1976 c 239s 6G } 
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Laws 1969. Chapter 1129 assigned and transferred shall be deemed and held to const- 
tute a continuation of the former department or agency as to matters within the jurisdic- 
tion of the former depariment or agency, and not a new authority for the purpose of 
succession to all mghts, powers. duties and obligations of the former department or 
agency as constituted at the ime of such assignment or transfer except as otherwise pro- 
vided by Laws 1969, Chapter 1129, with the same force and effect as if such functions, 
powers and duties had not been assigned or transferred. 


[For sexi of subds 2 to 6, see M.S./978) 


[ 1979 ¢ 333s 61 | 
15.0411 Definitions. 
[For text of subd 1, see M.S.1978) 


Subd. 2. “Agency” means any state officer, board, commission, bureau, division, 
department, or tribunal, other :han a court, having a statewide jurisdiction and autho- 
rized by law to make rules or :o adjudicate contested cases. “Agency” also means the 
capitol area architectural and p.annir.g board. Sections 15.0411 to 15,052 do not apply to 
(a) agencies directly in the legis.atixe or judicial branches, (b) emergency powers in sec- 
tions 12.31 to 12.37, (c) correciions board, (d) the unemployment insurance program in 
the department of economic secunty. (e) the director of mediation services, (f) the work- 
ers’ compensation division in ‘xe department of labor and industry, (g) the workers’ 
compensation court of appeals. 1h) board of pardons, or (i) the department of military 
affairs. Sections 15.0418 to 15.026 do not apply to the Minnesota municipal board or 
the public employment relations Soard. 


[For iexi of subds 3 and 4, see M.S. 1978} 
[ 1979 ¢ $0.82; 1979 ¢ 33D art] 5 8) 


15.065 Fiscal notes. 


Notwithstanding any other .aw to the contrary. the departments of health, pubiic 
welfare, economic security, correcuons and the health related boards shall not put into 
effect any rule, regulation. or starcard. which has 2 fiscal impact in excess of $100,000 
annually without first providing t+ house appropriations and the senate finance commit- 
tees with fiscal notes. 


[ 1979 ¢ 336s 15] 


15.1611 Government data. 

Subdivision |. All state agencies. political subdivisions and statewide systems shall 
be governed by sections 15.1611 to 15.1698. 

Subd. 2. Sections 15.1611 to 1§.1698 may be cited as the “Minnesota government 
data practices act.” 

[ 1979 ¢ 328s 1] 


15.162 Collection, security and dissemination of records; definitions. 


Subdivision |. As used in sezuons 148.1611 to 15.1698, the terms defined in this 
section have the meanings given the. 


[For text of suhds /a and 2, see M.S.1978) 


Subd. 2a. “Confidential data . :ndividuals” means data which 1s: (a) made not 
public by statute or federal law app, c25le to the data and 1s inaccessible to the individ- 
ual subject of that data; or (by coliected 5s a civil or crminal investigative agency as 
part of an active investigauion underizaen for the purpose of the commencement of a le- 
gal action, provided that the burden. * proof as to whether such investigation is active 
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or in anticipation of a leyal action is upon the agency. Confidential data on individuals 
does not include arrest information that is reasonably contemporaneous with an arrest or 
incarceration. The provision of clause (b) shall terminate and cease to have force and ef- 
fect with regard to the state agencies, political subdivisions, statewide systems, covered 
by the ruling, upon the granting or refusal to grant a temporary classification pursuant 
to section 15.1642 of both criminal and civil investigauve data, or on July 31, 1980, 
whichever occurs first. 


[For text of subds 3 to 5b, see M.S.1978) 


Subd. 6. “Responsible authority” in a state agency or statewide system means the 
state official designated by law or by the commissioner as the individual responsible for 
the collection, use and dissemination of any set of data on individuals, government data, 
or summary data. “Responsible authority” in any political subdivision means the individ- 
ual designated by the governing body of that political subdivision as the individual re- 
sponsible for the collection, use, and dissemination of any set of data on individuals, 
government data, or summary data, unless otherwise provided by state law. 


[For text of subds 7 to 9, see M.S.1978) 


Subd. 10, “Designee” means any person designated by a responsible authority to 
be in charge of individual files or systems containing government data and to receive 
and comply with requests for government data. 


Subd. 11. “Government data” means all data collected, created, received, main- 
tained or disseminated by any state agency, poliucal suddivision, or statewide system re- 
gardless of its physical form, storage media or cond:uons of use. 


Subd. 12. “Person” means any individual. partnership, corporation, association, 
business trust, or a legal representative of an organizatioa. 


[ 1979 ¢ 328s 2-6] 


15.1621 Access to government data. 


Subdivision |. Public data. All government cata collected, created, received, 
maintained or disseminated by a state agency, political subdivision, or statewide system 
shall be public unless classified by statute, or temporary classificauon pursuant to section 
15.1642, or federal law, as not public, or with respect to data on individuals, as private 
or confidential. The responsible authority in every state agency, political subdivision and 
statewide system shall keep records containing government data in such an arrangement 
and condition as to make them easily accessible for convenient use. Photographic, photo- 
static, microphotographic, or microfilmed records shall be considered as accessible for 
converuent use regardless of the size of such records. 


Subd. 2. Procedures. The responsible authority in every state agency, political 
subdivision, and statewide system shall establish procedures, consistent with sections 15.- 
1611 to 15.1698, to insure that requests for government data are received and complied 
with in an appropnate and prompt manner. Full convenience and comprehensive acces- 
sibility shall be allowed to researchers including historians, genealogists and other schol- 
ars to carry out extensive research and complete copying of all records containing gov- 
ernment data except as otherwise expressly provided by law. 


A responsible authonty may designate one or more designees. 


Subd. 3. Request for data. Upon request to a responsible authority or designee, 
a person shall be permitted to inspect and copy government data at reasonable umes 
and places, and if the person requests, he shall be informed of the data’s meaning. The 
responsible authority or designee shall provide copies of government data upon request. 
The responsible authority may require the requesting person to pay the actual costs of 
making. certifying and compiling the copies. If the responsible authonty or designee is 
not able to provide copies at the time a request is made he shall supply copies as suun as 
reasonably possible. 


If the responsibie authority or designee determines that the requested data is clas- 
sified so as to deny the requesting person access, the responsible authonty or designee 
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shall so inform the requesting person orally at the time of the request, and in writing as 
soon thereafter as possible, and sha!: cite the statute, temporary classification, or federal 
law on which the determination is Sased. 


{ 1970 ¢ 32857) 


15.163 Duties of responsible authority. 


Subdivision |. Annual inventory of records. The responsible authonty shall pre- 
pare a public document containing h:s name, title and address, and a description of each 
category of record. file, or process relating to private or confidential data on individuals 
maintained by his state agency. statewide system, or political subdivision. Forms used to 
collect private and confidential data shall be included in the public document. Beginning 
August |, 1977 and annually therea!:er, the responsible authority shall update the public 
document and make any changes necessary to maintain the accuracy of the document. 
The document shall be available from the responsible authority to the public in accor- 
dance with the provisions of sections 15.1621! and 15.17. 


Subd. 2. Copies to commissioner. The commissioner may require responsible 
authonties to submit copies of the public document required in subdivision 1, and may 
request additional information rele\ant to data collection practices, policies and proce- 
dures. 


Subd. 3. Standards for collection and storage. Collection and storage of pub- 
lic, private or confidential data on izdividuals and use and dissemination of private and 
confidential data on indiviauais sna.. be limited to that necessary for the administration 
and management of programs speci‘ically authorized by the legislature, local governing 
body or mandated by the federal government. 


Subd. 4. Collection and use of data; general rule. Private or confidential data 
on an individual shall not be coliecied. stored, used or disseminated by political subdivi- 
sions. statewide systems or state age=cies for any purposes other than those stated to the 
indisidual at the time of collection 1: accordance with secuon 15.165, except as provided 
in this subdivision. 


(a) Data collected prior to August |, 1978, and which have not been treated as 
public data, may be used and d:sses nated for the purposes for which the data was orig- 
inally collected or for purposes «hich are specifically approved by the commissioner as 
necessary to public health. safety. or selfare. 


(b) Private or confident:zi cz:2 may be used and disseminated to individuais or 
agencies specifically authomzed access to that data by state or federal law subsequent to 
the collection of the data. 


(c) Private or confidential c2:a may be used and disseminated to individuals or 
agencies subsequent to the collection of the data when specifically approved by the com- 
missioner as necessary to Carry out 2 function assigned by law. 


(d) Private daia may be uscu 35 and disseminated to any person or agency if the 
individual subject or subjects of the data have given their informed consent. Whether a 
data subject has given informed cozsent shal] be determined by rules of the commission- 
er. Informed consent shall not be deemed to have been given by an individual subject of 
the daia by the signing of any statement authonzing any person or agency to disclose in- 
formation about him or her to arm insurer or its authonzed representative. unless the 
statement is: 


(1) In plain language: 
(2) Dated; 


(3) Specific in designating the particular persons or agencies the data subject is au- 
thenzing to disclose information ah. .: him or her; 


(4) Specific as to the nature ¢! the information he or she is authorizing to be dis- 
closed: 


(5) Specific as to the persons cr agencies to whom he or she is authorizing infor- 
mation to be disclosed; 
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(6) Specific as to the purpose or purposes for which the information may be used 
by any of the parties named in clause (5), both at the ume of the disclosure and at any 
time in the future; 


(7) Specific as to its expiration date which should be within a reasonable period of 
ume, not to exceed one year except in the case of authonzations given in connecuon 
with applications for life insurance or noncancelable or guaranteed renewable health in- 
surance and identified as such, two years after the date of the policy. 


Subd. 5. Data protection. The responsible authority shall (1) establish proce- 
dures to assure that all data on individuals is accurate, complete, and current [or the 
purposes for which it was collected; and (2) establish appropnate secunty safeguards for 
ali records con.wwining data on individuals. 


Subd. 6. Contracts. Except as provided in section 15.1691, subdivision 5, in any 
contract between a governmental unit subject to sections 15.1611 to 15.1698 and any 
person, when the contract requires that data on individuals be made available to the 
contracting parties by ithe governmental unit, that data shall be admunistered consistent 
with sections 15.1611 to 15.1698. A contracting party shall maintain the data on individ- 
uals which it received according to \)* statutory provisions applicable to the data. 


Subd. 7. Preparation of summary data. The use of summary data derived from 
private or confidential data on individuals under the jurisdicuon of one or more respon- 
sible authorities shall be permitted. Unless classified pursuant to section 15.1642, sum- 
mary data is public. The responsible authority shall prepare summary data from private 
or confidential data om individuals upon the request <f any person, pruvides that the re- 
quest is in writing and the cost of preparing the summary data is borne by the request- 
ing person. The responsible authority may delegate (he power to prepare summary data 
(1) to the administrative officer responsible for any central repository of summary data; 
or (2) to a person outside of its agency if the person. in writing. sets forth his purpose 
and agrees not to disclose, and the agency reasonad! determines that the access will not 
compromise private or confidential data on individuals. 


Subd. 8. Publication of access procedures. The responsible authority shall pre- 
pare a public document setting forth in wnting the mahts of the data subject pursuant to 
section 15.165 and the specific procedures in effect in the state agency. statewide system 
or political subdivision for access by the data subject to public or private data on indi- 
viduals. 


Subd. 9. Intergovernmental access of data. A responsible authoniy shall allow 
another responsible authority access to data classified as not public only when the access 
is authonzed or required by statute or federal law. An agency that supplies government 
data under this subdivision may require the requesting agency to pay the actual cost of 
supplying the data. 


Data shall have the same classification in the hands of the agency receiving it as it 
had in the agency providing it. 
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15.1641 | Repealed, 1979 c 328 s 24] 
15.1642 Temporary classification. 


Subdivision |. Application. The responsible authority of a state agency, politcal 
subdivision or statewide system may apply to the commissioner for permission to classify 
data or types of data on individuals as private or confidential, or data not on individuals 
as non-public, for its own use and for the use of other similar agencies. political subdivi- 
sions or statewide systems on a temporary basis until a proposed statute can be acted 
upon by the legislature. The application for temporary classification is public. 


Upon the filing of an application for temporan classification. the data which is 
the subject of the application shall be deemed to be classified as set forth in the applica- 
tion for a period of 45 days, or until the application 1s disapproved or granted by the 
commissioner, whichever is earlier. 


Subd. 2. Contents of application for private or confidential data. An applica- 
tion for temporary classification of data on individuals shall include and the applicant 
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shall have the burden of clearly establishing that no statute currently exists which either 
allows or forbids classification as private or confidential; and either 


(a) That data similar to that for which the temporary ¢ ussification is sought has 
been treated as esther pnvate or confidenual by other state agencies or political subdivi- 
sions, and by the public; or 


(b) That a compelling need exists for immediate temporary classification, which if 
not granted could adversely affect the public interest or the health, safety, well being or 
reputauon of the data subject. 


Subd. 2a. Contents of application for non-public data. An application for tem- 
porary classification of government cata not on individuals shall include and the appli- 
cant shall have the burden of clearl) establishing that no statute currently exists which 
either allows or forbids classification as non-public; and either 


(a) That data similar to that for which the temporary classification is sought has 
been treated as non-public by other state agencies or political subdivisions, and by the 
public; or 

(b) Public access to the data would render unworkable a program authorized by 
law; or 

(c) That a compelling need exists for immediate temporary classification, which if 
not granted could adversely affect the health, safety or welfare of the public. 


Subd. 3. Determination. The commissioner shall either grant or disapprove the 
application for temporary ciassificauon within 45 days after it is filed. If the commis- 
sioner disapproves the applicauon. be shall set forth in detail his reasons for the disap- 
proval, and shal) include a statement of what classification he believes is appropriate for 
the data which is the subject of the application. Twenty days after the date of the com- 
missioner’s disapproval of an appiicauon, the data which 1s the subject of the application 
shall become public data. unless the responsible authonty submits an amended applica- 
tion for temporary classification which requests the classification deemed appropnate by 
the commissioner in his statement of disapproval or which sets forth additonal informa- 
uon relating to the original proposed ciassification. Upon the filing of an amended appli- 
cation, the data which is the subjeci of the amended application shall be deemed to be 
classified as set forth in the amended application for a penod of 20 days or until the 
amended application ts granted or disapproved by the commissioner, whichever is earlier. 
The commissioner shall exther grant or disapprove the amended application within 20 
days after it is filed. Five working days after the date of the commissioner's disapproval 
of the amended application, the data which is the subyect of the application shall become 
public data. No more than one amended application may be submitted for any single 
file or system. 


If the commissioner grants an application for temporary classification, it shall 
become effective immediately. and the complete record relating to the application shall 
be submitted to the attorney genera2i. who shall review the classification as to form and 
legality. Within 25 days. the attornes general shall approve the classification, disapprove 
a classification as confidential! but approve a classification as private, or disapprove the 
classification. If the attorney general disapproves a classification, the data which is the 
subject of the classification shall become public data five working days after the date of 
the attorney general's disapproval. 


Subd. 4. { Repealed, 1979 c 328 s 24 } 


Subd. 5. Expiration of temporary classification. | Emergency classifications 
granted before July |, 1979 are redesignated as temporary classifications. All temporary 
classifications granted under this section prior to July 1, 1979 and sull in effect shall ex- 
pire on July 31, 1980. For purposes of this section, all temporary classifications granted 
prior to December |, 1979. shall be treated as if they were granted in 1979. 


Subd. Sa. Legislative consideration and expiration of temporary classifications. 
On or before January 15 of each sear. the commissioner shall submit all temporary clas- 
sifications granted in the prior year in bill form for legislative consideration. Unless en- 
acted by law, each temporary classification so submitted shall eypire 18 months after be- 
ing granted and may not be renewed more than once. 
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15.166 Civil penalties. 


Subdivision |. Notwithstanding section 466.93. a pulitical subdivision, responsible 
authority or state agency which violates any provision of sections 15.1611 to 15.1698 is 
liable to a person who suffers any damage as a result of the violation, and the person 
damaged may bring an action against the political suddivision, responsible authority, 
Statewide system or state agency to cover any damages sustained, plus costs and reason- 
able attorney fees. In the case of a willful violation, the political subdivision, statewide 
system or state agency shall, in addition, be liable to exemplary damages of not less than 
$100, nor more than $10.000 for each violation. The staze is deemed to have waived any 
immunity to a cause of action brought under sections 1.1611 to 15.1698. 


Subd. 2. A political subdivision, responsible authority. statewide system or state 
agency which violates or proposes to violate sections 1§.!611 to 15.1698 may be enjoined 
by the distnct court. The court may make any order or ;udgment as may be necessary to 
prevent the use or employment by any person of any practices which violate sections 
15.1611 to 15.1698. 


Subd. 3. An action filed pursuant to this section may be commenced in the county 
in which the individual alleging damage or seeking ‘elief resides, or in the county 
wherein the political subdivision exists. or, in the case of the state, any county. 


Subd. 4. In addition to the remedies provided in subdivisions | to 3 or any other 
law, any aggrieved person may bring an action in disimct court to compel compliance 
with sections 15.1611 to 15.1698 and may recover cosis iad disbursements. including rea- 
sonable attorney's fees, as determined by the court. If the court determines that a re- 
guest for government data is frivolous and withou: ment and a basis im fact. it may 
award reasonable cosis and attorney fees to the resporsidle authonty. The matter shall 
be heard as soon as possible. [n an action involving a request for government data under 
section 15.1621 or 15.165, the court may inspect :n camera the government data in dis- 
pute, but shall conduct its hearing in public and :a a manner that protects the secunty 
of data classified as not public. 
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15.169 [ Repealed. 1979 c 328 s 24} 
15.1691 Welfare data. 


Subdivision |. Definitions. As used in this sec::on: 


(a) “Individual” means an individual pursuant to section 15.162, subdivision 4, but 
does not include a vendor of services. 


(b) “Program” includes all programs for which 2uthonty is vested in a component 
of the welfare system pursuant to statute or federal law. 


(c) “Welfare system” includes the department of public welfare. county welfare 
boards, human services boards, community mental heaith boards, state hospitals. state 
nursing homes, and persons, agencies, institutions. org2nizauons and other entities under 
contract to any of the above agencies to the extent specified in the contract. 


Subd. 2. General. Unless the data is summar. data or a statute specifically pro- 
vides a different classification, data on individuals co!!ected. maintained. used or dissem- 
inated by the welfare system is private data on individ ais. and shall not be disclosed ex- 
cept: 


(a) Pursuant to section 15.163; 
(b) Pursuant to a valid court order: 
(c) Pursuant to a statute specificially authorizinz access to the private data: 


(d) To an agent of the welfare system. including 2zppropnate law enforcement per- 
sonnel. who are acting in the investigation, prosecutor. cmminal or civil proceeding rela- 
tung to the administration of a program: 


(e) To personnel of the welfare svstem who recu:re the data to determine eligbill- 
ty. amount of assistance. and the need to provide ser. ces of additional programs to the 
individual: 
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(f) To administer federal funds c: programs; or 
(g) Between personnel of the welfare system working in the same program. 


Subd. 3. Investigative data. Data collected, maintained, used or disseminated 
by the welfare sysiem in an investigation, authonzed by statute and relating to the en- 
forcement of rules or law, is confidenual pursuant to section 15.162, subdivision 2a, and 
shall not be disclosed except: 


(a) Pursuant to section 15.163: 
(b) Pursuant to statute or valid court order; 


(c) To a party named in a civil or cnminal proceeding, administrative or judicial, 
for preparation of defense. 


After presentation in court, the data shall be public data on individuals to the ex- 
tent reflected in court records. 


Subd. 4. Licensing data. Al] data pertaining to persons licensed or registered 
under the authority of the commissioner of public welfare, except for personal and per- 
sonal financial data submitted by applicants and licensees under the home day care pro- 
gyam and the family foster care program, is public data. Personal and personal! financial 
data on home day care program and family foster care program applicants and licensees 
is private data pursuant to section 15.162, subdivision Sa. 


Subd. 5. Medical data; contracts. Data relating to the medical, psychiatric or 
menial health of any person, including diagnosis, progress charts, treatment received, 
case histories, and opinions of health care providers, “hich is collected, maintained, used 
or disseminated by a private health care provider under contract to any agency of the 
welfare system is private data on individuais, and is subject to the provisions of sections 
15.162 to 15.1671, and this section. except that the provisions of section 15.165, subdivi- 
sion 3, shall not apply. Access to medical data referred to in this subdivision by the indi- 
vidual who is the subject of the data is subject to the provisions of section 144.335. 


Subd. 6. Other data. Data collected, used, maintained or disseminated by the 
welfare system that is not data on ind:\iduals is public pursuan: to sections 15.1621 and 
15.17. 


[ 1979 ¢ 328s 15) 
15.1692 Personne! data. 


Subdivision |. As used in this section. “personnel data” means data on individuals 
collected because the individual is or sas an employee of or an applicant for employ- 
ment by a state agency, statewide system or political subdivision. 


Subd. 2. Except for employees described in subdivision 6. the following personnel 
data on current and former employees of a state agency. statewide system or political 
subdivision is public: name; actual gross salary; salary range; actual gross pension; the 
value and nature of employer paid fnage benefits; the basis for and the amount of any 
added remuneration, including expense reimbursement, in addition to salary; job ttle; 
job descnption; education and training background; previous work expenence; date of 
first and last employment; the status of any complaints or charges against the employee, 
whether or not the complaint or charge resulted in a disciplinary action; and the final 
disposition of any disciplinary action and supportung documentation. 


Subd. 3. Except for applicants descnbed in subdivision 6, the following personnel 
data on current and former applicants for employment by a state agency, statewide sys- 
tem or political subdivision is public: veteran status; relevant test scores; rank on eligible 
list; job history; education and training: and work availability. Names of applicants shall 
be private data except when certified as eligible for appointment to a vacancy. 


Subd. 4. Personnel examinations and answer keys are confidential, except pursu- 
ant to a valid court order. 

Subd. 5. AJ] other personne! da:a is pnvate data on individuals, except pursuant 
to a valid court order. 


Subd. 6. All personnel data maintained by any state agency, statewide system or 
political subdivision relating to an ind:sidua! employed as or an applicant for employ- 
ment as an undercover law enforcement officer is private data on individuals. 
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15.1693 Educational data. 


Subdivision |. As used in this section: 


(a) “Educational data” means data on individuals maintained by a public educa- 
Uonal agency or institution or by a person acting for the agency or institution which re- 
lates to a student. 


Records of instructional personnel which are in the sole possession of the maker 
thereof and are not accessible or revealed to any other individual except a substitute 
teacher, and are destroyed at the end of the school year, shall not be deemed to be gov- 
ernment data. 

Records of a law enfor “ment unit of a public educational agency or institution 
which are maintained apart from education data and are maintained solely for law en- 
forcement purposes, and are not disclosed to individuals other than law enforcement of- 
ficials of the junsidiction are confidential; provided, that education records maintained 
by the educational agency or institution are not disclosed to the personnel of the law en- 
forcement unit. 

Records relating to a student who is employed by a public educational agency or 
institution which are made and maintained in the normal course of business, relate ex- 

lusively to the individual in that individual's capacity as an employee. and are not 
available for use for any other purpose are classufied pursuant to section IS. 1692. 


(b) “Student” includes a person currently or formerly enrolled or registered, and 
applicant. ‘or enrollment or registration at a public educational agency or institution. 


(c) “Subsutute teacher” means an individual who performs on a temporary basis 
the duties of ..* individual who made the record. but does not include an individual 
who permanently succeeds the maker of the record in his posiuon. 


Subd. 2. Except . provided in subdivision 4, educational data is pnvate data on 
individuals and shall c°" be disclosed except as follows: 


(a) Pursuant to secti |S 163; 
(b) Pursuant to a valia court order; 
(c) Pursuant to a statute specifically authomzing access to the private data; 


(d) To disclose information in health and safety emergencies pursuant to the pro- 
visions of 20 U.S.C., Section 1232g(b)\ 11) and 45 C.F.R.. Section 99.36 which are in ef- 
fect on July 1, 1979; or 

(e) Pursuant to the provisions of 20 U.S.C., Sections 12322(b)1), (bw 4A), (64> 
(B), (6X 1)(B). (63) and 45 C.F.R., Sections 99.31, 99.32, 99.33. 99.34 and 99.35 which 
are in effect on July |. 1979. 


Subd. 3. A student shail not have the nght of access to private data provided in 
section 15.165, subdivision 3, as to financial records and statements of his parents or any 
information contained therein. 


Subd. 4. Information designated as directory information pursuant ‘<o the provi- 
sions of 20 U.S.C., Section 1232g and regulations adopted pursuant thereto which are in 
effect on July 1, 1979 is public data on individuals. 


[ 1979 ¢ 328s 18] 


15.1694 Atto:neys. 


Notwithstanding the provisions of secuons 15.162 to 1517, the use. collection. 
storage, and dissemination of data by an attemey acting in his professwns: capacity for 
the state, a state agency or a political subdis:sion shall be covemed by s-tutes, rules, 
and professional standards concerning discovery. production of gocumen:s. iatroduction 
of evidence, and professional responsibility; provided that this section sh2.. aot be con- 
strued to affect the applicability of any statute, other than sections IS '32 to 15.17, 
which specifically requires or prohibits disclosure of speerfic ni ormation O. the attorney. 
nor shail this section be construed to relieve ans responsidle 2cctonty, ot er than the at- 
tomey, from his duties and responsibilities pursuant to sections 23. 16EL to 22.17. 


(1979 ¢ 328s 19] 


4 


EARP Re TS 
ne PEST DOCUMENT AUMELTELE 


A) te 


4 A 
item 


MINNESOTA 


15.1695 Law enforcement data. 


Subdivision 1. When collected. cceated, of maintained by law enforcement agen- 
cies including municipal pole deparim.cnts, county sheriff departments, the bureau of 
criminal apprehension. the Minnesota s:a:¢ patrol, the peace officers standards and train- 
ing board. or public prosecutors or deferJers: 


(a) Data on part:cipanis in crime prevention programs including lists of property 
with idenufication nur.bers or evaluaiiens of recommendations related to structural se- 
cunty against unauthorized entry is pnsice; and 


(b) Data contained on incident complaint reports, variously called logs or dockets, 
comprising a chronological record of events, shall be public; provided that data on indi- 
viduals which could reasonably be used to determine the identity of an undercover 
agent, informant, or victim of criminal sexual conduct shall be private data on individu- 
als; provided further that any other dats classified by law as private or confidential con- 
tained in incident complaint reports sha.. remain private or confidential data. 


Subd. 2. Nothing in this chapter s=all prohibit the exchange of information by law 
enforcement agencies provided the exchanged information is pertinent and necessary to 
the requesting agency in initiating, furthenng, or completing an investigation. 

Subd. 3. Information reflecting de.:berative processes or investigative techniques of 
law enforcement agencies is confidentia.: provided that information, reports, or memc- 
tanda which have been adopted as the !:nal opinion or justification for decision of a law 
enforcement agency are public. 

Subd. 4. Nothing in this section shall be held to expand or limit the scope of dis- 
covery available at law to any party in a civil. criminal, or administrative proceeding. 


[ 1/979 ¢ 328s 20) 


15.1696 Data access for crime victims. 


The prosecuting authority shall release investigative data collected by a law en- 
forcement agency to the victim of a cmmunal act or his legal representative upon written 
request unless the prosecuting authority seasonably believes: 
(a) That the release of that data «:!] interfere with the investigation: or 
(b) That the request is prompted by a desire on the part of the requestor to en- 
gage in unlawful activities. 


{ 1979 ¢ 328s 21 | 


15.1697 Elected officials; correspondence; private data. 


Correspondence between individuz!s and elected officials 1s private data on indi- 
viduals, but may be made public by either the sender or the recip:ent. 


[ 1979 ¢ 328s 22] 


15.1698 Medical data. 


Subdivision |. Definition. As used in this section, “directory information” 
means name of the patient, date admitted. general condition, and date released. 


Subd. 2. Access to records. Access to medical data in the possession of a polit- 
ical subdivision, state agency, or statewide system, by tne individual who is the subject 
of the data is subject to the provisions of section 144.335. 


Subd. 3. Public hospitals; directory information. If a person is a patient in a 
hospital operated by a state agency or: politica! subdivision pursuant to legal commit- 
ment, directory information is public data. If a person is a patient other than pursuant 
to commitment in a hospital controlled by a state agency or political subdivision, direc- 
tory information is public data unless the patient requests otherwise, in which case it is 
private data on individuals. 


Directory information about an emergency patient who is unable to communicate 
which is public under this subdivision shall not be released unti! a reasonable effort 1s 
made to noufy the next of kin. Although an individual has requested that directory in- 
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formation be private, the hospital =a) release directory information to a law enforce- 


ment agency pursuant to a lawful :.estigation pertaining to that individual. 
{| 1979 ¢ 328s 16} 


15.17 Official records. 
[For text of subds | to 3, see M.S.1978) 


Subd. 4. Accessible to public. Access to records containing government data is 
governed by section 15.1621. 


{ 1979 ¢ 328s 23} 


15.191 imprest cash funds. 


Subdivision 1. Emergency disbursements. Imprest cash funds for the purpose 
of making minor disbursements, providing for change, and providing employees with a 
portion or all of their payroll warrant where the warrant has not been received through 
the payroll system, may be estab hed by state departments or agencies from existing 
appropriations in the manner prescribed by this section. 


[For text of subds 2 and 3, see M.S. 1978} 


[ 1979 ¢ 333 s $2} 
15.62 Athletic leave of absence. 
[For text of subcs ! and 2, see M.5.1978) 


Subd. 3. If the public employee grasted the leave is an employee of a school dis- 
trict. university system or other politica! subdivision, the state shall reimburse the em- 
ployer for the actual cost to the employer of employing a substitute. 
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CHAPTER 15A. STATE AND OTHER PUBLIC OFFICERS AND EMPLOYEES, 
COMPENSATION AND ALLOWANCES 


Sex. Sec. 
1$A.081 Salaries and salary ranges for certain em- 134.13 Other terms aad conditions of employment 


pho ees. 
1$A.083 Salaries for positions in the judicial 
. branch. 


‘ 


15A.081 Salaries and salary ranges for certain employees. 


Subdivision |. The following salanes or salary ranges are provided for the below 
listed employees in the executive branch of sovernment: 


Salary or Range 
Effective Effective 
July I, July 1. 
1979 1980 
Administration. 
department of 
commissioner $44,000 $47,000 
Agriculture, 
department of 
commissioner 38 ,000 40.000 
Commerce. 
department of 


commissioner of 
banks 34.000 36.*90 


gy Fy vd dub 3 


- 


] 


> =~ © 


a 


MINNESOTA 


GOVERNMENT DATA—PRIVACY 


CHAPTER 603 
H.F.No.2040 


An Act relating to privacy; providing for the collection end dissemination 
of government data; classifying data as private, confidential, nonpublic 
er public; amending Minnesota Statutes 1978, Sections (5.162, Subdivi- 
sion 3, and by adding subdivisions; 15.165, Subdivision 3; 600.23, Sut- 
division 3; and Chapter 15, by adding sections; Minnesota Statutes, 
1979 Supplement, Sections 15.162, Subdivision 2a; 15.1621, by adding 
a subdivision; 15.1642, Subdivisions |, , Sa, and by adding a subdi- 
vision; 15.166, Subdivision 4; 15.1691, subdivision 3; (5.1692, Subdivi- 
sions | and 2; 15.1693, Subdivision 2; and 15.1698, Subdivision |, and 
by adding a subdivision; and Laws 1978, Chapter 790, Section 5, Subdi- 
vision 2; repealing Minnesota Statutes, 1979 Supplement, Section 15.1682, 
Subdivision 4; and 15.1698, Subdivision 2. 


| Be it enacted by the Legislature of the State of Minnesota: 


Section 1. Minnesota Statutes, 1979 Supplement, Section 15.162, Subdiri- 
| gion 2a, is amended to read: 


| Subd. 2a. “Confidencial data on individuals’ means data which is: (a) 

| made not public by statute or federal law applicable to the data and is inac- 
cessible to the individual subject of that data; or (b) collected by a civil 
or criminal investigative agency as part of an active investigation under- 
taken for the purpose of the commencement of a legal action, provided tbat 

: the burden of proof as tc whether such iuvestigation is active or in anticipa- 

tion of a legal action is upon the agency. Confidential data on indi- 
viduals does not incinde arrest information that is reasonably contempo- 
raneous with an arrest or incarceration. The provision of clause (b) shall 
terminate and cease (> have force and effect with regard (9 the state agen- 
eles, political subdivisions, statewide systems, covered by the ruling. upon 
the granting or refusal to grant a temporary classification pursuant 0 sec- 
tion 15.1642 of both criminal and civil investigative data, or on July 3), 
2981, whichever occurs first. 


. 2.. Minnesota Statutes 1978, Section 15.162, Subdivision 3, is amended 


Subd. 3. “Data on individuals” means al! government data in which any 
individual, living or dead, is or can be identified as the subject of that 
data, unless the appearance of the name or other identifying data can be 
clearly demonstrated to be only incidental to the data and the data are not 
accessed by the name or other identifying data of any individual. 


Sec. 3. Minnesota Statutes 1978, Section 15.162, is amended by adding 
& subdivision to read: 


Subs 3a. “Data not on individuals” means ali government data which 
ia no. data on individuals. 


Sec. 4 Minnesota Statutes 1978, Section 15.162, is amended by adding 
@ subdivision to read: 


Subd. 5c. “Non-public data’ means data not on individuals which is 
wade by statute or federal Jaw applicable to the data: (a) not public; and 
(b) accessible to the subject of the data. 
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Sec. 5. Minnesota Statutes 1978, Section 15.162, amended by adding a 
subdivision to read: 


Subd. 5d. “Protected non-public data” means data not on individuals 
which is made by statute or federal law applicable to the data (a) not public 
and (b) not accessible to the subject of the data. 


Sec. 6. Minnesota Statutes 1978, Section 15.162, is amended by adding 
a subdivision to read: 


‘Subd. 5e. “Public data not on individuals” means data which is acces- 
sible to the public pursuant to section 15.1621. 


Sec. 7. Minaesota Statutes, 1979 Supplement, Section 15.1621, is amend- 
ed by adding a subdivision to read: 


Subd. 4. The classification of data in the possession of an agenocy shall 
change if it is required to do so to comply with either judicial or adminis- 
trative rules pertaining to the conduct of legal actions or with a specific 
statute applicable to the data in the possession of the disseminating or re- 
ceiving agency. 


Sec. 8. Minnesota Statutes, 1979 Supplement, Section 15.1642, Subdivi- 
sion 1, is amended to read: 


15.1642 Temporary classification 


Subdivision |. Application. Notwithstanding the provisions of section 
15.1621, the responsible authority of a state agency, political subdivision or 
statewide system may apply to the commissioner for permisaion to classify 
data or types of data on individuals as private or confidential, or data not 
on individuals as non-public or protected non-public, for its own use and 
for the use of other similar agencies, political subdivisions or statewide sys- 
tems on a temporary basis until a proposed statute can be acted upon by 
the legislature. The application for temporary classification is public. 


Upon the filing of an application for temporary classification, the data 
which is the subject of the application shall be deemed to be classified as 
set forth in the application for a period of +5 days, or until the application 
is disapproved or granted by the commissioner, whichever is earlier. 


Sec. 9. Minnesota Statutes, 1979 Supplement, Section 15.1642, is amend- 
ed by adding a subdivision to read: 


Subd. 2b. If the commissioner determines that an application for tem- 
porary classification involves data which would reasonably be classified 
in the same manner by all agencies, political subdirisions, or statewide 
systems similar to the one which made the application, the commissioner 
may approve or disapprove the classification for data of the kind which is 
the subject of the application for the use of all agencies, political subdi- 
visions, or statewide systems similar to the applicant. If the commissioner 
deems this approach advisable, he shall provide notice of his intention 
by publication in the state register and by notification to the intergovern- 
mental information systems advisory council, within ten days of receiving 
the application. ‘Vithin 30 days after publication in the state register and 
notification to the council, an affected agency, political subdivision, the 
public, or statewide system may submit comments on the commissioner’s 
proposal. The commissioner shall consider anr comments received when 
granting or denying a classification for data of the kind which is the 
subject of the application, for the use of ull agencies, political subdivisions, 
or statewide systems similar to the applicaut. Within 45 days after the close 
of the period for submitting comment, the commissioner shall grant or 
disapprove the application. Applications processed under this subdivision 
shall be either approved or disapproved by the commissioner within 90 
days of the receipt of the application. For purposes of subdivision 1, the 
data which is the subject of the classification shal] be deemed to be classi- 
fied as set forth in the application for a period of 9) days, or until the ap- 
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plication is disapproved or granted by the commissioner, whichever is earlier. 
If requested in the application, or determined to be necessary by the com- 
misioner, the data in the application shall be so classified for all agencies, 
political subdivisions, or statewide systems similar to the applicant until 
the application is disapproved or granted by the commissioner, whichever I's 
earlier. Proceedings after the grant or disa;proval shall be governed by the 
provisions of subdivision 3. 


Sec. 10. Minnesota Statutes, 1979 Supplement, Section 15.1642, Subdivision 
S, is amended to read: 


Subd. S. Expiration of temporary classification. Emergency clussifica- 
tions granted before July 1, 1979 are redesignated as temporary classifica- 
tions. AJ] temporury classifications granted under this section prior .o 
April 24, 1980, and still in effect, and all temporary classifications there 
after applied for and granted pursuant to this section shall expire on July 
31, 1981 or 18 months after the classification is granted, whichever occurs 
later. 


Sec. 11. Minnesota Statutes, 1979 Supplement, Section 15.1642, Subdivision 
Sa, is amended to read: 


Subd. Sa. Legislative consideration and expiration of temporary ciassifica- 
-tleas. On or before Janosry 15 of each year, the commissioner shail submit 
all temporary classifications in effect on January 1 in bill form to the legis- 
iature. 


Sec. 12. Minnesota Statutes 1978, Section 15.165, Subdivision 3, is amended 
to read: 


Subd. 3. Upon request to a responsible authority, an individual shall be 
informed whether he is the subject of stored data on individuals, and 
whether it is classified as public. private or confidential. Upon his further 
request, an individual who is the subject of stored private or public data 
on individuals shail be shown the data without any charge to him and, if 
he desires, shall be informed of the content and meaning of thet data. 
After an individual bas been shown the private or public data and in- 
formed of its meaning, the data need not be disclosed to him for six 
months thereafter unless a dispute or action pursuant to this section 
is pending or additional] data on the individual has been collected or created. 
The responsible authority shall provide copies of the private or public data 
upon request by the individual subject of the data. The responsible au- 
thority may require the requesting person to pay the actual costs of making, 
certifying, and compiling the copies. 


The responsible authority shall comply immediately, if possible, with any 
request made pursuant to this subdivision, or within five days of the date 
of the request, excluding Saturdays, Sundays and legal holidays, if immedi- 
ate compliance is not possible. If he cannot comply with the request within 
that time, he shall so inform the individuul, and may have an additional five 
days within which to comply with the request, excluding Saturdays, Sun- 
Gays and legal holidays. 


Bec. 13. Minnesota Statutes, 1979 Supplement, Section 15.166, Subdivision 
4, is amended to read: 


Subd. 4 In addition to the remedies provided in subdivisions 1 to 3 or 
any other law, any aggrieved persun may bring an action in district court 
to compel compliance with sections 15.1611 to 15.1698 and may recover costs 
and disbursements, including reasonable attorney’s fees, as determined by 
the court. If the court determines that an action brought under this 
subdivision is frivolous and without merit and a basis in fact, it may award 
reasonable costs and attorney fees to the responsible authority. The mat- 
ter shall be heard as soon as possible. In an action involving a request for 
governmeut data under section 15.1621 or 15.165, the court muy inspect in 
Camera the government data in dispute, but shall conduct its hearing in 
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public and in a manner that protects the security of data classified as not 


public. 
Sec. 14. Minnesota Statutes 1978, Chapter 15, is amended by adding a 
section to read: 


15.1672 Examination data 


Data consisting solely of testing or examination materials, or scoring keys 
used solely to determine individual qualifications for appointment or promo- 
tion in public service, or used to administer a licensing examination, or 
academic examination, the disclosure of which would compromise the ob 
jectivity or fairness of the testing or examination process are classified 
as nonpublic, except pursuant to court order. 


Sec. 15. Minnesota Statutes 1978, Chapter 15, is amended by adding 
a section to read: 


15.1673 General nonpublic data 


Subdivision 1. As used in this section, the following terms have the 
meanings given them. 


(a) “Security information” means government data the disclosure of 
which would be likely to substantially jeopardize the security of informa- 
tion, possessions, individuals or property against theft, tamperiog, improper 
use, attempted escape, illegal disclosure, trespass, or physical injury. 

(b) “Trade secret information” means government data, including a formula, 
pattern, compilation, program, device, method, technique or process (1) that 
was supplied by the affected individual or organization, ‘2) that is the sub 
ject of efforts by the individual or organization that are reasonable under 
the circumstances to maintain its secrecy, and (3) chat derives independent 
economic vaiue, actual or potential, from not being generally known to, and 
not being readily ascertainable by proper means by, otZer persons who can 
obtain economic value from its disclosure or use. 


(c) “Labor relations information” means management positions on eco- 
nomic and non--conomic items tbat have not been presented during the col- 
lective bargaining process or interest arbitration, including information 
specificaily collected or created to prepare the management position. 


Subd. 2. The following government data is classified as nonpublic data 
with regard to data not on individuals, pursuant to section 15.162, subdivision 
Se, and as private data with regard to data on individuals, pursuant to 
section 15.162, subdivision 5a: Security information, trade secret informa- 
tion, sealed absentee ballots prior to opening by an election judge, sealed 
bids prior co the opening of the bid, and labor relations information. 


Sec. 16. Minnesota Statutes 1978, Chapter 15, is amended by adding a 
section to read: 


15.1674 Deferred assessment data 


Ans data, collected by political subdivisions pursuanc to section 425.193, 
which indicate the amount or location of cash or other valuables kept in 
the homes of applicants for deferred assessment, are private data pursuant 
to section 15.162, subdivision 5a. 


Sec. 17. Minnesota Statutes 1978, Chapter 15, is amended by adding a sec- 
tion to read: 


15.1675 Revenue data 


The following data created, collected and maintained by the state de 
partment of revenue ure classified as protected non-pubdiic, pursuant to see 
tion 5: criteria used in the computer processing of income tex returns to de 
termine which returns are selected for audit; department critena used to 
determine which income tax returns are selected for an in-depth andit; 
and department criteria and procedures for determining which accounts 
receivable balances low a specified amount are cancelled or written-off. 
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Sec. 18. Minueyota Statutes 1978, Chapter 15, Is amended by adding o 
section to read: 


15.1676 Surplus line insurance data 

All data appearing on copies of surplus line insurance policies collected by 
the insurance division of the department of commerce pursuant to sectiou 
60A.20 are classified as private, pursuant to section 15.162, subdivision 5a. 


Sec. 19. Minnesota Stututes 1978, Chapter 15. is amended by adding a 
section to read: 


15.1677 Federal contracts data 


To the extent that ao federal agency requires it as a condition for con- 
tracting with a state agency or political subdivision, all government data 
collected and maintained by the state agency or political subdivision because 
that agency contracts with the federal ngency are classified as either private 
or nonpublic depending on whether the data are data on individuals or data 
not on Individuals. 


Sec. 20. Minnesota Statutes 1978, Chapter 15, is amended by adding a 
section to read: 
15.1678 Property complaint data 

12pe names of individuals who register complaints with state agencies or 
political subdivisions concerning violations of state laws or local ordinances 
concerning the use of property are classified as confidential, pursuant to sec 
tion 15.162, subdivision 2a. 


Sec. 21. Minnesota Statutes 1978, Chapter 15, is amended by adding a 
section to read: 


15.1679 Library data 
Subdivision 1. All records collected, maintaioed, used or disseminated by 


a public library shall be administered in accordance with the provisions of 
sections 15.1611 to 15.17. 


Subd. 2. That portion of records maintained by a public library which 
links a library patron's name with materials requested or borrowed by the 
patron or which links a patron's name with a specific subject about which 
the patron has requested information cz materials is classifica as private, 
pursuant to section 15.162, subdivision 5a. and shall not be disclosed except 
pursuant to a valid court order. 


Sec. 22. Minnesota Statutes 1978, Chapter 15, is amended by adding a 
section to read: 


15.1681 Investigative detention data 


Subdivision |. Definition, As used in this section, “Investigative deten- 
tion data” means goverument data created, collected, used or maintained by 
the state reformatories, prisons and correctional facilities, municipal or 
county jails, lockups, work houses, work farms and other correctional and 
detention facilities which: (u) if revealed, would disclose the identity of 
an informant who provided information abvut suspected illegal activities, and 
(b) if revealed, is likely to subject the informant to physical reprisals by oth- 
ers. 


Subd. 2. General. Investigative detention data is confidential and shall 
not be disclosed except: 


(a) Pursuant to section 15.163 or any other statute; 
(b) Pursuant to a valid court order: or 


(c) To a party named in a civil or criminal proceeding, whether admin- 
istrative or judicial, to the extent required by the relevant rules of civil or 
criminal procedure. 
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Sec. 23. Minnesota Statutes, 1979 Supplement, Section 15.1691, Subdivt 
slon 3, is amended to read: 


Subd. 3. Investigative data. Data on persons including data on vendors ~ 
of services, which is collected, maintained, used or disseminated by the wel- 
fare system in an investigation, authorized by statute and relating to the 
eoforcement of rules or law, is coafidential pursuant to section 15.162, sub- 
division 2a, and she!! not be disclosed except: 


(a) Pursuant to section 15.163; 
(b) Pursuant to statute or valid court order; 


(c) To a party named in a civil or criminal proceeding, administrative or 
judicial, for preparation of defense. 


The data referred to in thi. subdivision shall be classified as public data 
upon its submission to a hearing examiner or court in an administrative or 
judicial proceeding. 


Sec. 24. Minnesota Statutes, 1979 Supplement, Section 15.1602, Subdivi- 
sion 1, is amended to read: 


15.1692 Personnel data 


Subdirision 1. As used in this section, “personnel data” means data on 
individuals collected because the individual is 0: was an employee of or an 
appucant for employment by, performs services on a voluntary basis for, or 
acts as an independent contractor with a state agency, statewide system or 
political subdivision or is a member of an advisory board or commission. 


Sec. 25. Minnesota Statutes, 1979 Supplement, Section 15.1602, Subdivision 
2, .s amended to read: 


Subd. 2. Except for employees described in subdivision 6, the following 
personnel data on current and former employees, volunteers and independent 
contractors of a state agency, statewide system or political subdivision and 
members of advisory boards or commissions is public: name; actual gross 
salary; salary range; contract fees; actual gross pension; the value and 
nature of employee paid fringe benefits; the busis for and the amount of 
any added remuneration, including expense reimbursement, in addition to 
salary; job title; job description; educacion and training background; 
previous work experience; date of first and last employment; ‘ie status 
of any complaints or charges against the employee, whether or not the com- 
plaint or charge resulted in a disciplinary action; and the final disposition 
of any disciplinary action and supporting documentation; work location; a 
work telephone number; badge number; and, city and county of resi- 
dence. 


Sec. 26. Minnesota Statutes, 1979 Supplement, Section 15.1693, Subdivision 
2, is amended to read: 

Subd. 2. Except as provided in subdivision 4, educational data is private 
data on individuals and shal) not be disclosed except as follows: 

(a) Pursuant to section 15.163; 

(b) Pursuant to a valid court order; 


(c) Pursuant to a statute specifically authorizing access to the private 
data ; 


(d) To disclose information in health and safety emergencies pursuant to 
the provisions of 2v U.S.C., Section 1232g(b)(1)(I) and 45 C.F.R., Section ‘ 
99.36 which are in effect on July 1, 1979; or 


(e) Pursuant to the provisions of 20 U.S.C., Sections 1232g{b)(1), (b)(4)(A), 
(b)(4)(B), (b)(1)(B), (b(3) and 45 C.F.R., Sections 99.31, 99.22, 99.33, 99.34 and ) 
99.35 which are in effect on July 1, 1979; or 


(f) To appropriate health authorities but only to the extent necessary to 
administer immunization programs. 
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Sev. 27. Minnesuta Statutes, 1979 Supplement, Section 15.1698, Subdivision 
1, is amended to read: 

15.1698 Medical data 

Subdivision 1, Oefinition. As used in this section: (a) “Directory in- 
formation” meaus name of the patient, date admitted, general condition, and 
date released. 

(b) “Medical data” means data collected because an individual was or Is 
a patient or client of a hospital, nursing home, medical center, clinic, health 
or nursing ageocy operated by a state agency or political subdivision includ- 
ing business and financial records, and data provided by or about relatives of 
the individual. 


Sec. 28. Minnesota Statutes, 1979 Supplement, Section 15.1698, is amend- 
ed by adding a subdivision to read: 

Subd. 4. Classification of medical data. Unless the data is summary 
data or a statute specifically provides a different classification, medical data 
are private but are available only to the subject of the data as provided 
in section 144.335, and shall not be disclosed to others ercent: 

(a) Pursuant to section 15.163; . 

(b) Pursuant to a valid court order; 

(c) To administer federal funds or programs; 

(d) To the surviving spouse or next of kin of a deceased patient or client; 

(e) To communicate a patient’s or client’s condition to a family member 
or other appropriate person in accordance with acceptable medical prac- 
tice, unless the patient or client directs otherwise; or 


(f) As othervrise required by law. 

Sec. 29. Minnesota Statutes 1978, Chapter 15, {s amended by adding a 
section to read: 
15.1699 Empioyee assistance data 

All data created, collected or maintained by the department of adminis- 


tration to administer the employee assistance program are classified as 
private, pursuant to section 15.162, subdivision 5a. 


Sec. 30. Minnesota Statutes 1978, Section 600.23, Subdivision 3, is amend- 
ed to read: 

Subd. 3. Withdrawai. Papers and instruments so deposited shall not be 
made public or withdrawn from the office except upon the written order 
of the person depositing the same, or his executors or administrators, or on 
the order of some court for the purpose of being read in the court, and then 
to be returned to the office 

Sec. 31. Laws 1978, Chapter 790, Section 5, Subdivision 2, is amended to 
read: 


Subd. 2. Section 3 ls effective April 1, 1981. 


Sec. 32. Repeaier. Minnesota Statutes, 1979 Supplement, Sections 15.1892, 
Subdivision 4, and 15.1698, Subdivision 2, are repealed 


Sec. 33. Effective date. This act is effective the day following enact- 
ment. 


Approved April 23, 1980. 
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152.18 Discharge and dismissal 

Subdivision 1. If any person is found gv'lty of a violation of section 152.- 
09, subdivision 1, clause (2) after trial or pon a plea of guilty, the court 
may, without entering a judgment of guilty and with the consent of such per- 
son, defer further proceedings and place him op probation upon such reason- 
able conditions as it may require and for a period, not to exceed the maxi- 
mum term of imprisonment provided for such violation. The court may give 
the person the opportunity to attend and participate in an appropriate pro- 
gram of education regarding the nature and effects of alcohol and drug abuse 
as a stipulation of probation. Upon violation of a condition of the probation, 
the court may enter an adjudication of guilt and proceed as otherwise pro- 
vided. The court may, in its discretion, dismiss the proceedings agaiust such 
person and discharge him from probation before the expiration of the maxi- 
mum period prescribed for such person's probation. If during the period of 
his probation such person does not violate any of the conditions of the proba- 
tion, then upon expiration of such period the court shal] discharge such per- 
son and dismiss the proceedings against him. Discharge and dismissal here- 
under shall be without court adjudication of guilt, but a nonpublic record 
therecf shall be retained by the department of public safety solely for the 
purpose of use by the courts in determining the merits of subsequent proceed- 
ings against such person. The court shall forward a record of any discharge 
and dismissal hereunder to the department of public safety who shall make 
and maintain the nonpublic record thereof as hereinbefore provided. Such 
discharge or dismissal shall not be decmed a conviction for purposes of dis- 
qualifications or disabilities imposed by law upon conviction of a crime or for 
any other purpose. 

Subd. 2. Upon the dismissal of such person and discharge of the pro- 
ceedings against him pursuant to subdivision 1, such person may apply to 
the district court in which the trial was had for an order to expunge 
from all official records, other than the nonpublic record retained by the 
department of public safety pursuart to subdivision 1, all recordation relating 
to arrest, indictment or information, trial and dismissal and discharge pur- 
suant to subdivision 1. If the court determines, after hearing, that such per- 
son was discharged and the proceedings against him dismissed, it shall enter 
such order. The effect of the order shall be to restore the person, in the 
contemplation of the law, to the status he occupied before such arrest or in- 
dictment or information. No person as to whom such an order has been en- 
tered shall be held thereafter under any provision of any law to be guilty of 
perjury or otherwise giving a false statement by reason of his failure to recite 
or acknowledge such arrest, or indictment or information, or trial in response 
to any inquiry made for him for any purpose. 

Subd. 3. Any person who has been found guilty of a violation of section 
152.09 with respect to a small amount of marijuana which violation occurred 
prior to April 11, 1976, and whose conviction would have been a petty mis- 
demeanor under the provisions of section 152.15, subdivision 2, clause (5) in ef- 
fect on April 11, 1978, but whose conviction was for an offense more serious 
than a petty misdemeanor under laws in effect prior to April 11, 1976, may 
petition the court in which he was convicted to expunge from all official rec- 
ords, other than the nonpublic record retained by the department of public 
safety pursuant to section 152.15, subdivision 2, clause (5), all recordation re- 
lating to his arrest, indictment or information, trial and conviction of an 
offense more serious than a petty misdemeanor. The court, upon being satis- 
fied that a small amount was involved in the conviction, shall order all the 
recordation expunged. No person as to whom an order has heen entered 
pursuant to this subdivision shall be held thereafter under any provision of any 
law to be guilty of perjury or otherwise giving a false statement by reason 
of his failure to recite or acknowledge conviction of an offense greater than a 
petty misdemeanor, unless possession of marijuana is material to a proceeding. 
Laws 1971, c. 937, § 18, eff. June 8, 1971. Amended by Laws 1973, c. 693, 
14; Laws 1978, c. 639, § 1, eff. April 11, 1978. 
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1873 Amendment. Deleted ‘‘who has 
not previously been convicted of a viola- 
tion of any law of this state or of the 
United States relat to controlled sub- 

stances” following “If any person’ in 
the first sentence, tnsectes he second 
sentence relating to participation in an 
alcohol and drug abuse education pro- 
gram, and deleted the former concluding 
sentence which read: ‘Discharge and 
dismisea! pw ga may occur only 
once with respect to any person."’, in 
subd, 1. 

1978 Amendment. Added subd. 3. 


Law Review Comenantastes 

Criminal procedure: Expungement of 
arrest records. 1976, 62 Minn.Law Re- 
view 229. 
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73. Criminal Law " “571 i618, 


Index to Notes 


in general 2 
Validity 1 


1. Validity 

The naptetios statute does not violate 
constitutional goovteee  Srenoruns ewe 
embracin more han one _ subject. 
State v. Dick, 1977, 253 N.W.2d 277. 


2. In general 

Where defendant was found guilty of 
possession of controlled substance and 
trial court deferred imposition of sen- 
tence and without entering judgment of 
guilty placed him on probation for three 
years after which defendant filed notice 
of appeal and which proceedings against 
him were dismissed, defendant's appeal 
was not rendered moot because of his 
discharge from probation without sai 
dication of guilt. State v. Good:ich 
1977, 256 N.W.2d 506. 

This = Provides that a non- 
public of defendant's discharge 
and a. | of charge of possession of 
controlled substance without an adjudi- 
cation of guilt shall be retained for sole 
purpose of determining merits of sub- 
sequent proesesnee against such person 
contemplates use of record should de- 
fendant have further difficulties with 
the law. Id. 
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242.31 Restoration of civil rights . 

Subdivision 1. Whenever a person who has been committed to the commis- 
sioner of corrections upon conviction of 2 crime following reference for prose- 
cution under the provisions of seetion 260.125 is finally discharged from his 
control by order of the Minnesota corrections board, that discharge shall re- 
store that person to all civil rights and, if se ordered by the Minnesota cor- 
rections board, also shall have the effect of setting aside the conviction, 
nullifying the same and of purging that person thereof, The Minnesota cor- 
ievtions board shall file a copy of the order with che district court of the 
county in which the conviction occurred, whereupon the court shall order 
the conviction set aside. 

Subd. 2. Whenever a person described in subdivision 1 has been placed 
on probation by the court pursuant to section 609.135 and, after satisfactory 
fulfillment thereof, is discharged from probation, the court shall issue an or- 
der of discharge pursuant to section 609.165, On application of the defendant 
or on its own motion and after notice to the county attorney, the court in 
its diserction may also order that the defendant's conviction be set aside with 
the sane effect as such an order under subdivision 1, 

These orders restore the defendant to his civil rights and purge and free 
the defendant from all penalties and disabilities arising fron: his convietion 
and it shall not thereafter be used against him, except ina eriminal prosecu- 
tion for 4 subsequent offense if otherwise admissible therein. 

Subd. 3. The Minnesota corrections board shall file a copy thereof with 
the district court of the county in which the conviction occurred, whereupon 
the court shall order the conviction set aside and all records pertinent to the 
conviction sealed. These records shall only be reopened in the ease of a 
judicial criminal proceeding thereafter instituted. 

The term “records” shall include but is not limited to all mutters, files, 
documents and papers incident to the arrest, indictment, information, com- 
Plainut, trial, appeal, dismissal and discharge, which relate to the convietion 
for which the order was issued. 

Amended by Laws 1973, ¢ 654, § 15; Laws 1975, ¢. 271, & 6: Laws 1977, ¢. 392, 
§ 5. 
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1973 Amendment. Laws i973, c. 654, § 
15, contained the general authority to 
make changes in terminology in order to 
record the functions, powers ann duties 
of the Minnesota corrections authority. 


1978 Amendment. Changed title of 
Minnesota corrections authority’ to 
corrections board. 

1977 Amendment. Revisedi this sec- 


tlon which formerly read: 


“Whenever a person committed to the 
board upon conviction of a crime is dis- 
charged from its control other than by 
expiration of the maximum term of 
commitment as provided in this chapter, 
or by termination of its control under 
the provisions of section 242.27, such 
discharge shall, when so ordered by the 
board, restore such person to all civil 
rights and shall have the effect of set- 
ting aside the conviction and nullifying 
the same and of purging such person 
thereof. The board shall file a copy of 
the order with the district court of the 
county in which the conviction oc- 
curred, whereupon the court shall order 
the conviction set aside. 


‘“‘Whenever a person has been placed 
on probation by the court pursuant to 
section 242.13 and, after setisfactury 
fulfillment thereof. is discharged there- 
from, the court, on application of the 


defendant or on its own motion and aft- 
er notice to the county attorney, in its 
discretion may likewise so order. 

‘Such orders restore the defendant to 
his civil rights and purge and free him 
from all penalties and disabilities aris- 
ing from such conviction and it shall 
not thereafter be used against him, ex- 
cept In a criminal prosecution for a sub- 
sequent offense if otherwise admissible 
therein."’ 


Cross References 

Impeachment by evidence of convic- 
tlon of crime, see Evid.Rule 609. 
Law Review Commentaries 


Criminal procedure: Expungement of 
arrest records, 1976, 62 Minn.Law Re- 
view 229 
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BRIE Se 
Category Citation 
= State Regulatory Authority E.O, 201 Xx 
2. Privacy and Security Council E.O. 201 x 
3. Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.12 Authorizes to Private Sector 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 
3.21 Authorizes to Govt. Non-Criminal 
'ustice Agencies 
3.22 Authorizes to Private Sector 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Crimina) lustice Agencies 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 ~=Prohibits to Criminal Justice Agencies 
3.34 ~=Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35. = Prohibits to Private Sector 
4, Inspection 
4,1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge 
6. Judicial Review of Challenged Information | | 
rT 
7. Purging Non-Conviction Information | 
8. Purging Conviction Information 
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1978 
1979 
1981 


Citation 


9, Sealing Non-Conviciion itive imation 


10. Sealing Conviction Information 


11. Removal of Disqualifications 


12. Right to State Non-Existence of Record 


13, Research Access 


14, Accuracy and Compieteness 


14.1 Disposition Reporting Requirements 


14.2 Auditing Requirements 


14.3. Other Accuracy/Completeness 
Requirements 


15. Dedication 


16. Civil Remedies 


17. Criminal Penalties salon . 
18. Public Records aan : 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security | 
22.2 Administrative Security | 
22.3 Computer Security 
23. Transaction Logs | | 
24. Training Employees I 
25. Listing of Information Systems 
26, FOIA (Including CJD) | 
| | 
27. FOIA (Excluding CJI) | 
28. Central State Repository 
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5 R A Exec. Order 5/5/75 x 
tate Regulatory Authority Reg. Lelel, 11.2 x 
2. Privacy and Security Council Reg. 1.1.1 Xx 
3. Dissemination Regulations Reg. 3.2.1 x 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22. Authorizes to Private Sector 
3.23. +=Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 ~Prohibits to Private Sector 
Arrest Information Reg. 3.2.1 x 
3.30 Authorizes to Criminal Justice Agencies 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only Reg. 6.1.1 X 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge Reg. 6.2.1 x 
| 
| 
6. Judicial Review of Challenged Information | | 
4 1 
ry 
7. Purging Non-Conviction Information 610.100 | Xx | 
8. Purging Conviction Information 
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Category Citation 
—_———_____. ———— eT A 
9. Sealing Non-Conviction Information 610.100 | X 
10. Sealing Conviction Information 
ll. Removal of Disqualifications 195.290 
12. Right to State Non-Existence of Record 610.110 x 
i 
| 
13. Research Access | 
| 
14, Accuracy and Completeness | 
} 
14.1 Disposition Reporting Requirements Reg. 2.1.2; Reg. 2.2.3 | x 
va — 57.103; 57.105 | X 
14.2 Auditing Requirements Reg. 4.2.1 | X 
Reg, 4.2.2 xX 
14.3. Other Accuracy/Completeness Reg. 2.1.3 & 2.3.1 x 
Requirements Reg. 2.2.4 & 2.3.2 | xX 
15. Dedication 
1.4.3 | X 
16. Civil Remedies Reg 
109.180 | X 
17. Criminal Penalties 610.115 | x 
109.180 X 
18 Public Records 109.190 | X 
T 
19. Separation of Files 
: | 
20. Regulation of Intelligence Collection 
| 
21. Regulation of Intelligence Dissemination | | 
22. Security | | 
7 | 
22.1 Physical (Building) Security Reg. 5.3.1 X | 
| Reg. 5.5.1 X | 
22.2 Administrative Security Reg. Sal i x | 
22.3 Computer Security 
Reg. 2.3.2 x 
23. Transaction Logs Reg. 6.2.3 X 
24. Training Employees Reg. 5.4.1 X 
25. Listing of Information Systems 
26. FOIA (Including CJI) 
27. FOIA (Excluding CJI) 
Reg. 1.1.2 | XxX 
28. Central State Repository Reg. 2.1.1 ; xX, 
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1. State Regulatory Authority 44-5-105 Xx 
a Privacy and Security Council 
3. Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | *4-5-301 to 303 x 
3.11 Authorizes to Govt. Non-Criminal ie 303 z 
Justice Agencies —wne 6S 
3.12 Authorizes to Private Sector 44-5-214 Xx 
bobbm Sm SO1 20-303 x 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies L 
3.15 Prohibits to Private Sector | 
1 
Non-Con viction Information | 
| 
3.20 Authorizes to Criminal Justice Agencies , %4-5-301 through 303 x 
3.21 Authorizes to Govt. Non-Criminal 44-5-214 x 
Justice Agencies 44-5-301 through 303 X 
3.22 Authorizes to Private Sector 44-5-214 | x 
44-5-30] through 303 X 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25. Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 44-5-301 through 303 Xx 
3.31 Authorizes to Govt. Non-Criminal 44-5-214 X 
Justice Agencies 44-5-301 to 303 Xx 
3.32 Authorizes to Private Sector 44-5-214 x 
| SeiOl 26.303 x 
3.33 Prohibits to Criminal Justice Agencie ’ 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies | 
3.35. Prohibits to Private Sector 
i 
| if 
+ Inspection | 
4.1 Right to Inspect Only | 
“4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 44-5-214 | x 
Se Right to Challenge ¥4-5-219 | . 
6. Judicial Review of Challenged Information | 
7. Purging Non-Conviction Information | 44-5-212 | X 
T rT 
44-5-212 | X 
8. Purging Conviction Information . 
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9. Sealing Non-Conviction Information 44-5-202(8) x 
10. Sealing Conviction Information 
ll. Removal of Disqualifications | 
| 
12. Right to State Non-Existence of Record | 
r 
} 
13. Research Access 44-5-304 | x 
14. Accuracy and Completeness 
14.1 Dispos: tion Reporting Requirements 44-5-202 K 
Ben 5n213 xX 
14.2 Auditing Requirements 
14.3 Other Accuracy/Compieteness 44-5-21 15); 44-5-21 16) X 
Requirements 44-5-215 | x 
15. Dedication 
16. Civil Remedies 44-5-205 x 
| 
17. Criminal Penalties 
| 
18. Public Records 2-6-101 x 
| 
19. Separation of Files | | 
T Tv 
i 
20. Regulation of Intelligence Collection | | 
| 
21. Regulation of Intelligence Dissemination | 44-5-404(2) x 
22. Security 
22.! Physical (Building) Security 44-5-401, 404 x 
| 44-5-403 X 
22.2 Administrative Security | 4-5-4095 xX 
22.3 Computer Security | 4¥-5-402 to 403 x 
‘| 66-5-215 x 
44-5-305 x 
23. Transaction Logs 44-5-494( 3) 4 
24. Training Employees 
25.  Lusting of Information Systems 
26. FOIA (Including CJD) 
27. FOIA (Excluding CID 
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44-5-102. 
44-5-103. 
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Montana Revised Codes Annotated 
Title 44 


CHAPTER 5 
CRIMINAL JUSTICE INFORMATION 


Part 1 — General! Provisions 


Short title. 

Purpose. 

Definitions. 

Relationship to other statutes. 

Department of justice — powers. 

Sections 44-5-106 through 44-5-110 reserved. 
Court order tu enforce compliance. 
Sanctions. 


Part 2 — Collection and Processing 
Scope of authority to collect, process, and preserve criminal justice information. 


Photographs and fingerprints. 

Sections 44-5-203 through 44-5-210 reserved. 

Records — form, contents, limits on use. 

Record preservation. 

Procedures to ensure accuracy of criminal history records. 
Inspection or transfer of criminal history records. 
Challenge and correction. 


Part 3 — Dissemination 
Dissemination of public criminal justice information. 
Dissemination of criminal history record information that is not public criminal 
justice informatics. 
Dissemination of confidential criminal justice information. 
Development of statistical information — agreements as to access. 
Dissemination of copied or inspected records. 


Part 4 — System Security 


Criminal justice information system security. 
Automated equipment. 

Computer programming. 

Manual equipment. 

Personnel. 


Part 1 
General Provisions 


4-5-101. Short title. This chapter may be cited as the ‘‘Montana 


minal Justice Information Act of 1979”. 
istory: Ea. Sec. 1, Ch. §25, 1. 1979. 


apiler's Comments red. of proweedings that were begun before the 
ming claus Sev. 24, Ch. 525.10. 1979. pee effective date of this act.” 

‘d: “This act does not affect rights and Serveralulity. See. 26. Ch. 525, L. 1979, was a 
es that matured. penalties that were meur aeveralnlity section. 
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‘4-5-102. Purpose. Vhe purpose of this chapter is to require the 
tographing and fingerprinting of persons under certain circumstances, to 
ure the accuracy and completeness of criminal history information, and to 
iblish effective protection of individual privacy in criminal justice infor- 
Lion recordkeeping. 

istory: Ka. See. 2, Ch. $25, 1. 1979, 


'4-5-103. Definitions. Ax .used in this chapter, the following defini- 

1s apply: 

1) “Access” means the ability to read, «change, copy, use, transfer, or dis- 

inate criminal justice information maintained by criminal justice agencies. 

2) “Administration of criminal justice” means the performance of any of 

following activities: detection, apprehension, detention, pretrial release, 
ttrial release, prosecution, adjudication, correctional supervision, or reha- 
tation of accused persons of criminal offenders. It includes criminal iden- 
cation activities —~ ‘he collection, store and dissemination of criminai 
tice information. 

(3) “Confidential criminal justice information” means: 

(a) criminal investigative information; 

(b) criminal intelligence information; 

(c) fingerprints and photographs; 

(d) criminal justice information or records made confidential by law; and 

(e) any other criminal justice information not clearly defined as public 
criminal justice information. 

(4) (a) “Criminal history record information” means information about 
individuals collected by criminal justice agencies consisting of identifiable 
descriptions and notations of arrests; detentions; the filing of complaints, 
indictments, or informations and dispositions arising therefrom; sentences; 
correctional status; and release. It includes identification information, such as 
fingerprint records or photographs, unless such information is obtained for 
purposes other thar: the administration of criminal justice. 

(b) Criminal history record information does not include: 

_ (i) records of traffic offenses niaintained by the division of motor vehicles, 
department of justice; or 

(ii) court records. 

(5) (a) “Criminal intelligence information” means information associated 
with an identifiable individual, group, organization, or event compiled by a 
criminal justice agency: 

(i) in the course of conducting an investigatiun relating to a major crimi- 
nal conspiracy, projecting potential criminal operation, or producing an esti- 
mate of future major criminal activities; or 

(ii) in relation to the reliability of information including information 
derived from reports of informants or investigators or from any type of sur- 
veillance. 

(b) Criminal intelligence information does not include information relat- 
ing to political surveillance or criminal investigative information. 
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(6) “Crimina! investigative information” means information associated 
with an individual, group, organization, or event compiled by a criminal jus- 
tice agency in the course of conducting an investigation of a crime or crimes. 
It includes information about a crime or crimes derived from reports of 
informants or investigators or from any type of surveillance. It does not 
include criminal intelligence information. 

(7) “Criminal justice agency” means: 

(a) any court with criminal jurisdiction; 

(b) any state or local government agency designated by statute or by a 
governor's executive order to perform as its principal function the adminis- 
tration of criminal justice; or 

(c) any local government agency not included under subsection (7)(b) that 
performs as its principal function the administration of criminal justice pur- 
suant to an ordinance or local executive order. 

(8) “Criminal justice information” means information relating to criminal 
justice collected, processed, or preserved by a ciiminal justice agency. It does 
not include the administrative records of a criminal justice agency. 

(9) “Criminal justice information system" means @ sve" on, atomated or 

vanual, operated by leral, regional, state. or local gove, 1 sor govern- 
.oental organizations .ur collecting, processing, preserving, Uc disseminating 

‘iminal justice information. It includes equipment, facilities, procedures, and 
zreements. 

(10) (a) “Disposition” means information disclosing that criminal proceed- 
ws against an individual have terminated and describing the nature of the 
‘rmination or information relating to sentencing, correctional supervision, 
slease from correctional supervision, the outcome of appellate or collateral 
»view of criminal proceedings, or executive clemency. Criminal proceedings 
ave terminated if a decision has been made not to bring charges or criminal 
roceedings have been concluded, abandoned, or indefinitely postponed. 

(b) Particular dispositions include but are not limited to: 

(i) conviction at trial or on a plea of guilty; 

(ii) acquittal; 

(iii) acquittal by reason of mental disease or defect; 

(iv) acquittal by reason of mental incompetence; 

(v) the sentence imposed, including all conditions attached thereto by the 
entencing judge; 

(vi) deferred imposition of sentence with any conditions of deferral; 

(vii) nolle prosequi; 

(viii) nolo contendere plea; 

(ix) deferred prosecution or diversion; 

(x) bond forfeiture; 

(xi) death; 

(xii) release as a result of a successful collateral attack; 

(xiii) dismissal of criminal proceedings by the court with or without the 
ommencement of a civil action for determination of mental incompetence or 
nental illness; 

(xiv) a finding of civil incompetence or mental iliness; 

(xv) exercise of executive clemency; 

(xvi) correctional placement on probation or parole or release; or 

(xvii) revocation of probation or parole. 
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(c) A single arrest of an individual may result in more than one disposi- 
ion. 

(11) “Dissemination” means the communication or transfer of criminal jus- 
ice information to individuals or agencies other than the criminal justice 
igency that maintains such information. It includes confirmation of the exist- 
nce or nonexistence of criminal justice information. 

(12) “Public criminal justice information” means information, except confi- 
jential criminal justice information: 

(a) made public by law; 

(b) of court records and proceedings; 

(c) of convictions, deferred sentences, and deferred prosecutions; 

(d) of postconviction proceedings and status; 

(e) originated by a criminal justice agency, including: 

(i) initial offense reports; 

(ii) initial arrest records; 

(iii) bail records; and 

(iv) daily jail ~-cupancy rosters; 

(f) considere . .>ssary by a crim’ ‘ justice agency to secure public 
assistance in the app.ehension of a suspée~; or 

(g) statistical information. 

(13) “State repository” means the recordkeeping systems maintained by 
the department of justice pursuant to 44-2-201 in which criminal history 
record information is collected, processed, preserved, and disseminated. 

(14) “Statistical information"’ means data derived from records in which 
individuals are not identified or identification is deleted and from which nei- 
ther individual identity nor any other unique characteristic that could iden- 


tify an individual is ascertainable. 
History: En. See. 3, Ch. $25, L. 1979. 


44-5-104. Relationship to cther statutes. Laws requiring disclosure 
of public records, writings, or information are not superseded by this chapter 
unless clearly inconsistent with its specific language. Laws requiring confi- 
dentiality of information contained in records or writings are not superseded 
by this chapter, which applies only when information may be disclosed con- 
sistent with such laws. 

History: En Sec. 4, Ch. $25, & 1979. 


44-5-105. Department of justice — powers. The department of jus- 
tice may: 

(1) adopt rules necessary to carry ot the purposes of this chapter; 

(2) hear and decide contested cases or challenges that may arise under 
the provisions of the Montana Administrative Procedure Act; 

(3) conduct audits of the criminal history record information systems of 
a representative sample of state and local criminal justice agencies chosen 
annually on a random basis to determine whether they are in compliance 
with the provisions of this chapter. The function authorized in this subsec- 
tion may not be assigned to any subagency that has supervisory authority 


over any criminal justice information system. 
History: En. Sec. 23, Ch. $25, L. 1979. 
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Compiler's Comments 

Statement of Intent. The statement of intent 
attached to SB 271 (Ch. 525, L. 1979) ided 
in part: “Section 23(1) allows, but does not 
require, the departi. ent of justice to adopt rules 
necessary to carry out the purposes of the act. 
With the exception of section 9, discussed 
above, the legislature intends that this act be 


the adoption of: (1) rules establishing proce- 
dures and forms necessary fur the efficient 
operation of a state repository of criminal his- 
tory record information, (2) interpretive rules 
necessary to avoid constructions that would 
defeat the purposes of the act, listed in section 
2, or (3) model procedural guidelines which 


self-implementing. This grant of discretionary ther criminal justice agencies may or may not 
rulemaking authority is limited, therefore, to adopt for their own use.” 


44-5-106 through 44-5-110 reserved. 


44-5-111. Court order to enforce compliance. Any person may 
apply for an order from a district court to enforce compliance with any provi- 
sion of this chapter. 

History: En. Sec. 24, Ch. $25, L. 1979. 


44-5-112. Sanctions. The sanctions provided in 4’ 9-205 apply to any 
knowing or purposr ‘ violation of this chapter. 
History: En. Sec. 22, .—. $25, L. 1979. 


Part 2 
Collection and Processing 


44-5-201. Scope of authority to collect, process, and preserve 
criminal justice information. A criminal justice agency may collect, pro- 
cess, and preserve only that criminal justice information which is necessary 


for the performance of its authorized functions. 
History: Ea. Sec. 5, Ch. 525, L. 1979. 


44-5-202. Photographs and fingerprints. (1) The following agencies 
may, if authorized by subsections (2) through (5), collect, process, and pre- 
serve photographs and fingerprints: 

(a) any criminal justice agency performing, under law, the functions of a 
police department or a sheriff's office, or both; 

(b) the department of institutions; and 

(c) the depar*ment of justice. 

(2) The department of institutions may photograph and fingerprint any- 
one under the jurisdiction of the division of corrections or its successor. 

(3) A criminal justice agency described in subsection (1)(a) shall photo- 
graph and fingerprint a person who has been arrested or noticed or 
summoned to appear to answer an information or indictment if: 

(a) the charge is the commission of a felony; 

(b) the identification of an accused is in issue; or 

(c) it is required to do so by court order. 

(4) Whenever a person charged with the commission of a felony is not 
arrested, he shall submit himself to the sheriff, chief of police, or other con- 
cerned law enforcement officer for fingerprinting at the time of his initial 
appearance in court to answer the information or indictment against him. 
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(5) A criminal justice agency described in subsection (1)(a) may photo- 
graph and fingerprint an accused if he has been arrested for the commission 
of a misdemeanor, except that an individual arrested for a traffic, regulatory, 
or fish and game offense may not be photographed or fingerprinted unless 
he is incarcerated. 

(6) Within 10 days the originating agency shall send the state repository 
a copy of each fingerprint taken on a completed form provided by the state 
repository. 

(7) The state repository shall compare the fingerprints received with 
those already on file in the state repository. If it is determined that the indi- 
vidual is wanted or is a fugitive from justice, the state repository shall at 
once inform the originating agency. If it is determined that the individual has 
a criminal record, the state repository shall send the originating agency a 
copy of the individual’s complete criminal history record. 

(8) Photographs and fingerprints taken shall be returned bv the state 
repositury to the originating agency, which shall return all copies to the indi- 
vidual from whom they were taken: 

(a) if a court so orders; or 

(b) upon the request of the individual: 

(i) if no ch. ere filed; 

(ii) if a misdemeanor charge did not result in a conviction; or 


(iu) if the individual was found innocent of the offense charged. 
History: En. Sec. 6, Ch. 525, L. 1979. 


44-5-203 through 44-5-210 reserved. 


44-5-211. Records — form, contents, limits on use. A criminal jus- 
tice agency originating initial offense reports, initial arrest records, bail 
records, or daily jail occupancy rosters may maintain a chronological or 
numerical record of these items. These records may not contain any prior 
criminal history record information and may not be used to gain access to 


any other public criminal justice information. 
History: Ea. Sec. 7, Ch. 525, L. 1979, 


44-5-212. Record preservation. Unless required by federal law, 
expunging, purging, or destroying of criminal justice information is not 


required based on the length of time such records are held. 
History: Ea Sec. ©, Ch. $25, L. 1979. 


44-5-213. Procedures to ensure accuracy of criminal history 
records. In order to ensure complete and accurate criminal history record 
information: 

(1) the department of justice shall maintain a centralized state repository 
of criminal history record information to serve all criminal justice agencies in 
the state; 

(2) dispositions resulting from formal proceedings in a court having juris- 
diction in a criminal action against an individual who has been photographed 
and fingerprinted under 44-5-202 shall be reported to the originating agency 
and the state repository within 15 days. If the dispositions can readily be col- 
lected and reported through the court system, the dispositions may be sub- 
mitted to the state repository by the administrative office of the courts. 
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(3) an originating agency shall advise the state repository within 30 days 
of all dispositions concerning the termination of criminal proceedings against 
an individual who has been photographed and fingerprinted under 44-5-202; 

(4) the department of institutions shall advise the state repository within 
30 days of all dispositions subsequent to conviction of an individual who has 
been photographed and fingerprinted under 44-5-202; 

(5) each criminal justice agency shall query the state repository prior to 
dissemination of any criminal history record information to ensure the 
timeliness of the information. When no final disposition is shown by the 
state repository records, the s.ate repository shall query the source of the 
document or other appropriate source for current status. Inquiries shall be 
made prior to any dissemination except in those cases in which time is of the 
essence and the repository is technically incapable of responding within the 
necessary time period. If time is of the essence, the inquiry shall still be 
made and the response shall be forwarded as soon as it is received. 

(6) each criminal justice agency shall ensure that all its criminal justice 
information is complete, accurate, and current; and 

(7) the department of justice shall adopt rules for « inv’ ‘ustice agen- 
cies other than th that are part of the judicial bran of . vernment to 
implement this section. The department of justice may sdopt rules for the 
same purpose for the judicial branch of government if the supreme court con- 


sents to the rules. 
History: En. Sec. 9, Ch. 525, L. 1979. 


Compiler's Comments 

Statement of Intent. The statement of intent 
attached to SB 271 (Ch. 525, L. 1979) provided 
in part: 

“Section 9(7) requires the department of jus- 
tice to adopt rules to implement that section, 
entitled ‘Procedures To Ensure Accuracy Of 
Criminal History Records.’ The section pro- 
vides that the department of justice is required 
to maintain a centralized state repository of 
criminal history record information; that crimi- 
nal justice agencies are required to report dispo- 
sitions of criminal cases to that state repository; 
that, where time allows, criminal justice agen- 
cies are required to check their records against 


the state repository's to assure their complete. 
nessa before disseminating them; and that crimi- 
nal justice agencies are responsible for the com- 
pleteness and accuracy of their own files. The 
intent of the legislature in granting rulemaking 
authority with respect to this provision is to 
require the state repository to establish uniform 
procedures for the reporting of dispositions to 
it. These rules should include clear-cut direc- 
tives regarding the format and nature of the 
information to be reported. For example, the 
rules could require the uses of standard forms 
for reporting. Or, these rules could provide for a 
unique tracking number to facilitate the linking 
of dispositions to specific arrests.” 


44-5-214. Inspection or transfer of criminal history records. (1) 
An individual or his agent may inspect any crim.nal history record informa- 
tion maintained about the individual or transfer copies of that information 
to any other person upon the presentation of satisfactory identification to the 
criminal justice agency maintaining the criminal history record information. 
Fingerprints may be required for identification. An agent must also submit 
a notarized authorization from his principal or an authorization order from 
a district court. 

(2) If am individual's criminal history record information is maintained in 
the state repository, copies of the records shail be transferred to the local 
agency for inspection upon proper request of the individual or his agent. A 
local agency shall honor a verified affidavit accompanying a request by an 
individual for a transfer of copies of criminal history record information con- 
cerning that individual to a criminal justice agency of another state for the 
purpose of complying with this chapter. 

(3) (a) An individual may request inspection or transfer of copies, or 
both, of criminal history record information only during normal working 
hours. 
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(b) Copies of records may be made by or at the request of a properly 
identified individual or his authorized agent. If a machine for making copies 
is not reasonably available, the individual or his agent may make handwrit- 
ten copies. A charge, not to exceed the cost of labor and materials, may be 
made by the agency for machine-produced copies. Each copy must be clearly 
marked to indicate that it is for inspection only. 

(c) An agency employee should be available to answer questions concern- 
ing record -.ntent. A record of each request to inspect records under this 


section must be maintained. 
History: En. Sec. 19, Ch. 525, L. 1979, 


44-6-215. Challenge and correction. (1) After inspection of criminal 
history record information, an individual may contest the accuracy or com- 
pleteness, or both, of the information about himself. 

(2) If the agency maintaining the criminal history record information does 
not correct it ‘+ individual's satisf ‘on, the individual may request 
review and corre.wt. vy the executive he.~‘of the agency. 


(3) If the requested correction is denied by the head of the agency, th 
individual may present a challenge to the department of justice. 

(4) If the agency in charge of the record in question can verify the accu 
racy of its record by communication with the originating criminal justic: 
agency, it shall do so. If accuracy or completeness cannot be verified and th: 
agency primarily originating the information containing the alleged error o 
omission is in the state, the individual shall address his challenge to tha 
agency. If information necessary to verify the accuracy or completeness of th: 
record cannot be obtained by the originating agency, it may rely on verifiec 
written documents or include the individual's allegation in its records in dis 
semination until there is a final disposition of the challenge. 

(5) If the challenge is successful, the agency shall: 

(a) supply t» the individual, if requested, a list of those noncriminal jus 
tice agencies which have received copies of the criminal history record infor 
mation about the individual; and 

(b) immediately correct its records and notify all criminal justice agencies 
to which it has given erroneous or incomplete information of these changes. 

History: En. Sec. 20, Ch. 525, L. 1979. 


Part 3 
Dissemination 


44-5-301. Dissemination of public criminal justice information. 
(1) There are no restrictions on the dissemination of public criminal justice 
information except for the following: 

(a) Whenever a record or index is compiled by name or universal identi- 
fier from a manual or automated system, only information about convictions, 
deferred prosecuiions, or deferred sentences is available to the public. 

(b) Whenever the conviction record reflects only misdemeanors or 
deferred prosecutions and whenever there are no convictions except for traf- 
fic, regulatory, or fish and game offenses for a period of 5 years from the 
date of the last conviction, no record or index may be disseminated pursuant 
to subsection (1)(a). However, the original documents are available to the 
public from the originating criminal justice agency. 
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(2) All public criminal justice information is available from the agency 
that is the source of the original documents and that is authorized to main- 
tain the documents according to applicable law. These documents shall be 
open, subject to the restrictions in this section, during the normal business 
hours of the agency. A reasonable charge may be made by a criminal justice 


agency for providing a copy of public criminal justice information. 
History: En. Sec. 10, Ch. $25, L. 1979. 


44-5-302. Dissemination of criminal history record information 
that is not public criminal justice information. Criminal history record 
information mey not be disseminated to agencies other than criminal justice 
agencies unless: 

(1) the information is disseminated with the conser  ‘r at ‘he request of 
the individual ab whom it relates according to p» du specified in 
44-5-214 and 44-5-215; 

(2) a district court considers dissemination necessary; 

(3) the information is disseminated in compliance with 44-5-304; or 

(4) the agency receiving the information is authorized by law to receive 
it. 

History: Em. Sec. 11, Ch. $25, L. 1979. 


44-5-303. Dissemination of confidential criminal justice infor- 
mation. Dissemination of confidential criminal justice information is 
restricted to criminal justice agencies or to those authorized by law to receive 
it. A criminal justice agency that accepts confidential criminal justice infor- 
mation assumes equal responsibility for the security of such information with 
the originating agency. Whenever confidential criminal justice information is 


disseminated, it must be designated as confidential. 
History: Ea. Sec. 12, Ch. 525, L. 1979. 


44-5-304. Development of statistical information — agree- 
ments as to access. (1) An individual or agency with the express purpose 
of developing statistical information may have access to criminal history 
record information pursuant to an agreement with a criminal justice agency. 
The agreement shall contain, but need not be limited to, the following provi- 
sions: 

(a) specific authorization for access tu specific information; 

(b) a limitation on the use of the information to research, evaluative, or 
statistical purposes; 

(c) assurance of the confidentiality and security of the information; and 

(d) sanctions for violations of the agreement or this section. 

(2) Proposed agreements and any completed research, statistical, or 
evaluative study or product developed from the use of statistical information 
is subject to review and approval by the department of justice to ensure com- 


pliance with this chapter. 
History: En. Sec. 13, Ch. 525, L. 1979. 
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44-5-305. Disseminaiion of copied of inspected records. (1) 
Criminal justice agencies shall maintain a record of all agencies and individu- 
als to which or whom copies of criminal history record information have been 
disseminated. 

(2) A criminal justice agency supplying criminal history record informa- 
tion to an individual upon request is not responsible for the use or secondary 
dissemination of copied or inspected information and is not required to fur- 
nish updated information except upon a subsequent request by the indi- 


vidual. 
History: En. Sec. 21, Ch. $25, L. 1979. 


Part 4 
System Security 


44-5-401. > ‘nal justice info’ -ation system security. Provi- 
sions for the recu ing, preservation, _.semination, and management of 
court records are made by statute and may be supplemented by supreme 
court rule. Any other criminal justice agency shall protect the security of any 
criminal justice information system, automated or manual, under its control 
by taking reasonable precautions and establishing procedures to protect the 
system and data stored in the system from damage and for the prevention 
of and recovery from hazards such as fire, flood, power failure, and entry into 


secure areas by unauthorized persons. 
History: Ea. Sec. 14, Ch. 525, L. 1979, 


44-5-402. Automated equipment. In an automated criminal justice 
information system, information shall be collected, processed, and preserved 
on a computer dedicated solely to criminal justice information, except that, 
if this is impractical, a central computer may be used if adequate safeguards 
are built into the criminal justice information system to prevent unauthor- 
ized inquiry, modification, or destruction of criminal justice information in 
conformity with the current federal regulations in 28 C.F.R. section 20.21(f) 


or any amendment thereto. 
History: Ea. Sec. 15, Ch. 525, L. 1979. 


44-5-4C3. Computer programming. Procedures for each automated 
criminal justice information system shall assure that the information is 
secure” ‘y the following programming techniques and security procedures: 

(1) uw» assignment of a terminal identification code to each termina! 
authorized to access the criminal justice information system; 

(2) the assignment of a unique identification number to each authorized 
terminal operator, which number must be used to gain access to the files; 

(3) the maintenance of a record of each inquiry to identify the inquiring 
agency, the program used to make the irquiry, the date of the inquiry, and 
the name of the file being queried; 

(4) computer programming controls to ensure that each terminal user can 
obtain only that information which the user is authorized to use; 


(5) creation and use of a safe place or storage of duplicate computer 
files; 
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(6) built-in program controls to ensure that each terminal is limited to 
the appropriate or authorized information that can be input, modified, or 
canceled from it; 

(7) destruction or safeguarding of system documentation and data input 
forms; and 

(8) creation of reports to provide for an audit trail and periodic review of 
file accessed, modifications, and deletions. All criminal justice intelligence 


informat. 1n shall be identified as such. 
History: in. Sec. 16, Ch. 525, L. 1979, 


44-5-404. Manual equipment. In a manual criminal justice informa- 
tion system, information shall be protected as follows: 

(1) provision of adequate physical security; 

(2) marking of all criminal justice intelligence information and precau- 
tions against unauthorized copying; and 

(3) establishme of a log of each external inquiry —-ef the identity 


of the inquirer, the wate of inquiry, and the name of the ies veing queried. 
History: En. Sec. 17, Ch. $25, L. 1979. 


44-5-405. Personnel. Each automated or manual criminal justice infor- 
vation system, except those that are or may be maintained by courts of 
riminal jurisdiction, shall establish the following procedures to ensure that 
ersonnel security is achieved and maintained: 

(1) Applicants for employment and persors presently employed to work 
‘ith or in a computer center or manual system that processes criminal justice 
formation are subject to investigation by the employing agency to establish 
reir honesty and fitness to handle sensitive information. Consent to such an 
vestigation may be a prerequisite to the processing of an employment 
pplication 

(2) The character and fitness of criminal justice information system per- 
ynnel to handle sensitive information, including personnel working with 
1anual criminal justice file systems and termina! operators as well as person- 
el working with the system at a central computer, shall be reviewed by the 
mploying agency periodically. Serious violations or deficiencies under this 
ction are grounds for dismissal. 

(3) Each criminal justice agency shall develop and maintain an in-service 
‘aining program and security manual to ensure that each employee who 
orks with or has access to the criminal justice information system annually 
‘views and understands the nature and importance of the system's security 
rovisions. 

(4) With regard to automated systems, the criminal justice agency shall 
‘reen and may reject for employment and initiate or cause to be initiated 
iministrative action relating to employees having direct —ccess to criminal 
istory record information as required by federal regulations in 28 C.F.R. 


‘ction 20.21(f) or any amendment thereto. 
History: Ea. Sec. 18, Ch. $25, L. 1979. 
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Title 2, Chapter 6 


Part 1 
Public Records Generaiiy 


2-6-101. Definitions. (1) Writings are of two kinds: 

(a) public; and 

(b) private. 

(2) Public writings are: 

(a) the written acts or records of the acts of the sovereign authority, of 
official bodies and tribunals, and of public officers, legislative, judicial, and 
executive, whether of this state, of the United States, of a sister state, or of 
a foreign country; 

(b) public records, kept in this state, of private writings. 

(3) Public writings are divided into four classes: 

(a) laws; 

(b) judicial records; 

(c) other official documents; 

(d) public records, kept in this state, of private writings. 


(4) All other writings are private. 
History: En. Secs. 3170, 3171, 3172, 3182, C. Civ. Proc. 1895; re-en. Secs. 7895, 7896, 7897, 7900, 
Rev. C. 1907; re-en. Secs. 10539, 10540, 10541, 10544, R.C.M. 1921; Cal. C. Civ. Proc. Secs. 1887, 


1888, 1889, 1894; re-en. Secs. 10539, 10540, 10541, 19544, R.C.M. 1935; R.C.M. 1947, 93-1001-1, 
93-1001-2, 93-1001-3, 93-1001-6. 


2-6-102. Citizens entitled to inspect and copy public writings. 
(1) Every citizen has a right to inspect and take a copy of any public writings 
of this state, except as otherwise expressly provided by statute. 

(2) Every public officer having the custody of a public writing which a 
citizen has a right to inspect is bound to give him on demand a certified copy 
of it, on payment of the legal fees therefor, and such copy is admissible as 


evidence in like cases and with like effect as the original writing. 

History: En. Secs. 3180, 3181, C. Civ. Proc. 1895; re-en. Secs. 7898, 7899, Rev. C. 1907; re-en. 
Secs. 10542, 10543, R.C.M. 1921; Cal. C. Civ. Proc. Secs. 1892, 1893; re-en. Secs. 10542, 10543, 
R.C.M. 1935; R.C.M. 1947, 93-1001-4, 93-1001-5. 
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Category Citation B 
1. State Regulatory Authority 29-3516 X 
2. Privacy and Security Council A 
3. Dissemination Regulations Generally, Reg. No. 3 x S 
Conviction Information 29-210 Xx 
3.10 Authorizes to Criminal Justice Agencies 29-3520 x K 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 29-3520 Xx A 
3.12 Authorizes to Private Sector 29-3520 x 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 29-210 X 
3.20 Authorizes to Criminal Justice Agencies | 29-3520 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 29-3520 x 
3.22 Authorizes to Private Sector 
29-3520 xX 
3.23. ~=Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
it 
y 
Arrest Information | 29-210 | x 
3.30 Authorizes to Criminal Justice Agencies 29-3520 | X 
if 
3.31 Authorizes to Govt. Non-Criminal | | | 
Justice Agencies | 
} j 
7 | 
3.32 Authorizes to Private Sector | 
3,33 Prohibits to Criminal Justice Agencies | | | 
+ i 
3.34 Prohibits to Govt. Non-Criminal | 29-3523 x} 
Justice Agencies | 
_ +++ 
3.35 Prohibits to Private Sector 29-3523 | | x | 
4, Inspection | Reg. No | | x | 
a 
4.1] Right to Inspect Only 
on +4... 
4.2 Right to Inspect and Take Notes | | 
= I 
4.3 Right to Inspect and Obtain Copy . 
_—. | 9-352 ; “ 4 
= ee — SY 9 "359 5 ~~ a rr es | XT 
5. Right to Challenge | Breen) : 
neuen awe OS Ls +++ 
6. Judicial Review of Challenged Information 
}— - -------- — --— + - + -— ae -- -—~- - - + + t ~ 
7 Purging Non-Conviction Information | | 
_ - + > —? + 4 
8. Purging Conviction Informatior 
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Category Citatian 
— SS 
9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
ll. Removal of Disqualifications 
12. Right to State Non-Existence of Record 
13. Research Access 
14. Accuracy and Completeness | 
| 
14.1 Disposition Reporting Requirements Reg. No. 2 | X 
29-3516 Xx 
14.2 Auditing Requirements 29-3517 | X 
14.3. Other Accuracy/Completeness 29-3515; 29-3517 | xX 
Requirements 29-3526 | x 
15. Dedication | 
84-712.03, 07 X 
; 29-3528 | X 
16. Civil Remedies Reg, No. 3 | X 
. X 
17. Criminal Penalties tual | 
29-3520 x 
18. Public Records 84-712 | X 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination | 
22. Security | 
22.1 Physical (Building) Security 29-3518; Reg. No. 3 X 
22.2. Administrative Security | 29-3518; Reg. No. 3 X 
4 , | 
.3 Computer Security | 29-3519; Reg. No. 3 ‘ 
29-3517 ‘ 
23. Transaction Logs 
| 29-3518 x 
24. Training Employees Reg. No. 3 X 
+ — 
25. Listing of Information Systems 
26. FOIA (Including CJI) 
+ es ane 
27. FOIA (Excluding CJ)) 
28. Central State Repo:.tory . 
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Nebraska Revised Statutes 


ARTICLE 35 
CRIMINAL HISTORY INFORMATION 


Section. 
29-3523. Criminal history record information; notation of an arrest; dissemination; 


limitations. 


29-3523. Criminal history record information; notation of an arrest: 
dissemination; limitations. That part of criminal history record infor- 
mation consisting of a notation of an arrest, when after an interval of 
one year active prosecution is neither completed nor pending, shall 
not be disseminated to persons other than criminal justice agencies 
except when the subject of the record: 

(1) Is currently the subject of prosecution or correctional control 
as the result of a separate arrest; 

(2) Is currently an announced candidate for or holder of public 
office; 

(3) Has made a notarized request for the release of such record to 
a specific person; or 

(4) Is kept unidentified, and the record is used for purposes of sur- 
veying or summarizing individual or collective law enforcement 
agency activity or practices, or the dissemination is requested consist- 
ing only of release of criminal history record information showing (a) 
dates of arrests, (b) reasons for arrests, and (c) the nature of the dis- 
positions, including but not limited to reasons for not prosecuting the 


case or caSes. 
Source: Laws 1978, LB 713, § 25; Laws 1980, LB 782, § 1. 
Effective date July 19, 1980. 
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29-208. Criminal identification: agents; power of Governor to 
appoint. The Governor is hereby authorized to appoint such agents 
as inay be necessary for carrying out the provisions of sections 29-208 
to 29-210. 

Source: Laws 1921, c. 207, § 1, p. 739; C.S.1922, § 9942; C.S.1929, 
§ 29-208. 


29-209. Fingerprints and descriptions; to be furnished State Patrol 
by sheriffs, peace officers, and state agencies; FBI; copy. It is hereby 
made the duty of the sheriffs of the severa! counties of the State of 
Nebraska, the chiefs of police of incorporated cities therein, marsha's 
of incorporated cities and towns therein, and agencies c. state 19 - 
ernment having powers of arrest to furnish the Nebraska Stace Patr |] 
two copies of fingerprints on forms provided by the Nebraska otaie 
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Patrol and the Federal Bureau of Investigation, and descriptions of 
all persons who are arrested by them (1) for any felony or (2) as fel- 
ony fugitives from the criminal justice system of another jurisdiction. 
This section is not intended to include violators of city ordinances or 
of persons arrested for other trifling offenses. The Nebraska State 
Patrol shall in all appropriate cases forward one copy of such finger- 
prints and other necessary indentifying data and information to the 
system maintained by the Federal Bureau of Investigation. 


Source: Laws 1921, c. 207, § 2, p. 739; C.S.1922, § 9943; C.S.1929, § 
29-209; R.S.1943, § 29-209; Laws 1978, LB 713, § 16. 


29-210. Nebraska State Patrol; records; system of cards; information: 
powers. The Nebraska State Patrol is hereby authorized (1) to keepa 
complete record of all reports filed of all personal property stolen, 
lost, found, pledged or pawned, in any city or county of this state; (2) 
to provide for the installation of a proper system and file, and cause 
to be filed therein cards containing an outline of the methods of oper- 
ation employed by criminals; (3) to use any system of identification it 
deems advisable, or that may be adopted in any of the penal institu- 
tions of the state; (4) to keep a record consisting of duplicates of 
measurements, process’ , operations, plates, photographs, measure- 
ments and descriptions of all persons confined in penal instituticas 
of this state; (5) to procure and maintain, so far as practicable, plates, 
photographs, descriptions and information concerning all persons 
who shali hereafter be convicted of felony or imprisoned for violating 
the military, naval or criminal laws of the United States, and of well- 
known and habitual criminals from whatever source procurable; (6) 
to furnish any criminal justice agency with any information, material, 
records, or means of identification which may properly be dissemi- 
nated and that it may desire in the proper administration of criminal 
justice; (7) to upgrade, when feasible, the existing law enforcement 
communications network; and (8) to establish and maintain an 
improved system or systems by which relevant information may be 
collected, coordinated, and made readily available to serve qualified 
persons or agencies conce! 1ed with the administration of criminal 
justice. 

Source: Laws 1921, c. 207, § 3, p. 739; C.S.1922, § 9944; C.S.1929, § 
29-219; R.S.1943, § 29-210; Laws 1978, LB 713, § 17. 
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84-712, Public records; free examination; memorandum and ab- 
stracts. Except as otherwise expressly provided by statute, all citi- 
zens of this state, and all other persons interested in the examination 
of the public records, are hereby fully empowered and authorized 
to examine the same, and to make memoranda and abstracts there- 
from, all free of charge, during the hours the respective offices may 
be kept open for the ordinary transaction of business. 

Source: R.S.1866, c. 44, § 1, p. 297; R.S.1913, § 5595; C.S.1922, 
§ 4902; Laws 1925, c. 146, § } p. 381; Laws 1927, c. 193, 
§ 1, p. 551; C.S.1929, § 84-712; R.S.1943, § 84-712; Laws 
1961, c, 454, § 3, p. 1383. 


Dockets of justice containing entry 
of judgments are public records. State 
ex rel, Newby v. Elisworth, 61 Neb. 444, 
85 N.W, 439. 

Party was not entitled to inspection 
of certified copy of court reporter's rec- 
ord before same is offered in evidence. 
— v. Flynn, 19 Neb. 342, 27 N.W. 

24. 


records without charge, and fee book 
of clerk of court is public record. 
= v. Meeker, 19 Neb. 106, 26 N.W. 


Numerical indexes of instruments 
concerning title to real estate kept by 
county clerk are public records. State 
ex rel, Miller v. Sovereign, 17 Neb. 173, 
22 N.W. 353. 


Any person interested may examine 


84-712.01. Public records; right of citizens; full access. Sections 
84-712 to 84-712.03 shall be liberally construed whenever any state, 
county or political subdivision fiscal records, audit, warrant, voucher, 
invoice, purchase order, requisition, payroll, check, receipt or other 
record of receipt, cash or expenditure involving public funds is in- 
volved in order that the citizens of this state shall have full rights to 
know of, and have full access to information on the public finances 
of the government and the public bodies and entities created to 
serve them. 

Source: 


Laws 1961, ¢. 454, § 2, p. 1383. 
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216,185 V 
1, State Regulatory Authority 179.080 A 
2. Privacy and Security Council 179.080 D 
3, Dissemination Regulations A 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | !79A,100 x 
3.11 Authorizes to Govt, Non-Criminal 
Justice Agencies 179A. 100 . 
3.12 Authorizes to Private Sector 179A.100 Xx 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 179A.100 X 
3.21 Authorizes to Govt. Non-Criminal 179A.100 Xx 
Justice Agencies 
3.22 Authorizes to Private Sector 179A.100 Xx 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 — Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | !79A.100 x 
3.31 Authorizes to Govt. Non-Criminal 179A.100 xX 
Justice Agencies 
3.32 Authorizes to Private Sector 179A. 100 x 
3.33 = Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 179A.1 50 Xx 
5. Right to Challenge prea x 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 179A.160 X 
8. Purging Conviction Information | 
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9, Sealing Non-Conviction Information 179,255 x 
179,275 x 
453,336,5 x 
10, Sealing Conviction Information 179,255, 275 x 
11, Removal of Disqualifications 453,336.8 | * 
12, Right to State Non-Existence of Record 
179A,100 Xx 
13, Research Access 179A.090.5 x 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 216.235.8 x 
14.2 Auditing Requirements 179A,080.3 x 
216.235 Xx 
14.3 Other Accuracy/Completeness 216.235 ‘ 
Requirements 179A.090 x 
15. Dedication 
“ 
16. Civil Remedies 
—_ 239.010 x 
17, Criminal Penalties 179A.170 x 
18 Public Records ae 4 . 
19. Separation of Files 
216.290 xX 
20. Regulation of Intelligence Collection 216.265 . 
21. Regulation of Intelligence Dissemination 216.245 i Se 
22. Security 
22.1 Physical (Building) Security 179A.080.1 X 
22.2 Administrative Security 179A.080.2 x 
22.3 Computer Security | 
| | 
23. Transaction Logs 179A.130 { 5 e.. 
| ia 
24. Training Employees | | 
| 
25. Listing of Information Systems jj 
26. FOIA (Including CJI) Lo 
if 
27, FOIA (Excluding CJD) | 
| 
28. Central State Repository 216.235 X 
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Nevada Revised Statutes 


179A.080 Duties of commission. The commission is responsible 
for administering this chapter and may adopt regulations for that pur- 
pose. The commission shall: 

|, Establish regulations for the security of the system of Nevada 
records of criminal history so that it is adequately protected from fire, 
theft, loss, destruction, other hazards and unauthorized access. 

2. Adopt regulations and standards for personnel employed by 
agencies of criminal justice in positions of responsibility for mainte- 
nance and dissemination of records of criminal history. 

3. Provide for audits of information systems by qualified public or 
private agencies, organizations or persons. 

(Added to NRS by 1979, 1854) 


179A.090 =Prerequisite to dissemination of records; exceptions. No 
agency of criminal justice in Nevada which has a cooperative agree- 
ment with a repository of Nevada records of criminal history may dis- 
seminate any record of criminal history which includes information 
about a felony or a gross misdemeanor without first making inquiry of 
the repository of Nevada records of criminal history, to obtain the 
most current and complete information available, unless: 

1. The information is needed for a purpose in the administration of 
criminal justice for which time is essential, and the repository of 
Nevade records of criminal history is not able to respond within the 
required time; 

2. The full information requested and to be disseminated relates to 
specific facts or incidents which are within the direct knowledge of an 
officer, agent or employee of the agency which disseminates the infor- 
mation; 

3. The full information requested and to be disseminated was 
received as part of a summary of records of criminal history from the 
Nevada records of criminal history information repository within 30 
days before the information is disseminated; 

4. The statute, executive order, court rule or court order under 
which the information is to be disseminated refers only to information 
which is in the files of the agency which makes the dissemination; or 

5. The information requested and to be disseminated is for the 
express purpose of research, evaluation or Statistical activities to be 
based upon information maintained in the files of the agency or agen- 
cies from which the information is sought. 

(Added to NRS by 1979, 1851) 


179A.100 Records which may be disseminated without restriction; 
persons to whom records must be disseminaied upon request. 

1. Records of criminal history which re‘lect conviction records only 
may be disseminated by an agency of criminal justice without any 
| restriction pursuant to this chapter. 

2. A record of criminal history which pertains to an incident for 
which a person is currently within the system of criminal justice, 
including parole or probation, may be disseminated by an agency of 
criminal justice without any restriction pursuant to this chapter. 
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3. An agency of criminal justice must disseminate to a prospective 
employer, upon request, records of criminal history concerning a pro- 
spective employee which: 

(a) Reflect convictions only; or 

(b) Pertain to an incident for which the prospective employee is cur- 
rently within the system of criminal justice, including parole or proba- 
tion. 

4. Records of criminal history must be disseminated by an agency 
of criminal justice upon request, to the following persons or govern- 
mental entities for the following purposes: 

(a) The person who is the subject of the record of criminal history 
for the purposes of NRS 179A.150. 
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Category Citation 


State Regulatory Authority 106-B:14 X 


2. Privacy and Security Council Reg. Sect. 7.C,D 7 
3, Dissemination Regulations Gen, 106-B:14 x 
v Inform 
3.10 Authorizes to Criminal Justice Agencies Reg. Sect, 3.8.2 X 
311 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. Sect. 3.8 x 
3.12 Authorizes to Private Sector Reg. Sect. 3.8 XK 


3,13 Prohibits to Criminal Justice Agencies 


3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3,15 Prohibits to Private Sector 
Non-Convi I m 


on ee ee oc ee ee ee — a — 


3.20 Authorizes to Criminal Justice Agencies | Res: Sect. 3.A.2 x 
3.21 Authorizes to Govt. Non-Criminal 

Justice Agencies Reg. Sect. 3.B.8 X 
3.22 Authorizes to Private Sector Reg. Sect. 3.B.8 x 


3.23. = Prohibits to Criminal Justice Agencies 


3.24 Prohibits to Govt. Non-Criminal 


Justice Agencies Reg. Sect. 3.B.3 x 
3.25 Prohibits to Private Sector Reg. Sect. 3.8.3 " 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | Reg. Sect. 3.A.2 X 
3.31 Authorizes to Govt. Non-Criminal 

Justice Agencies Reg. Sect. 3.B.8 X 
3.32 Authorizes to Private Sector Reg. Sect. 3.3.8 x 


3.33. = Prohibits to Criminal Justice Agencies 


3,34 Prohibits to Govt. Non-Criminal 


Justice Agencies Reg. Sect. 3.B.3 X 
; ibi Pri S 
3.35 Prohibits to Private Sector Reg. Sect. 3.8.3 x 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
43 Right to Inspect and Obtain Copy Reg. 3.8.9 Xx 
5. Right to Challenge Reg. Sect. 7 X 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information Reg. Sect. 3.D x 
8. Purging Conviction Information Reg. Sect. 3.D | x 
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il : 
9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 651.5 Xx 
Ll. Removal of Disqualifications 651.5 x 
12, Right to State Non-Existence of Record 651.5 x 
13, Research Access Reg. Sect. 3.B.7 X 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 106-B:14 x 
14.2 Auditing Requirements Reg. Sect. 5 x 
14.3 Other Accuracy/Completeness 
Requirements Reg. Sect. 4 x 
15. Dedication 
16. Civil Remedies 
651.5X x 
17. Criminal Penalties 106-B:14 X 
7-Ail X 
18. Public Records 91-Art “ 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
| 
22. Security | 
22.1 Physical (Building) Security Reg. Sect. | | x | 
T 7 
22.2 Administrative Security Reg. Sect. 2 i | 
22.3 Computer Security | | 
| 
7 .3.C.4 xX 
23. Transaction Logs —_ | 
24, Training Employees | 
| 
25. Listing of Information Systems 7-Ar2 | x 
fo FOIA (Including CJ!) Lf | 
| 1 «| 
| 106-B:14 | X 
27. FOIA (Excluding CJI) 91-A:5 | X | 
hn T + —~ 
, x | 
28. Central State Repository 106-B:14 | | 


BANE ale 
1. State Regulatory Authorit Exec. Order 
— ' 5331-12 X 
2. Privacy and Security Council Exec. Order x J 
3. Dissemination Regulations E 
Conviction Information R 
3.10 Authorizes to Criminal Justice Agencies | 53:1-16, 17 \ 
3.11 Authorizes to Govt. Non-Criminal S 
Justice Agencies Exec. Order x 
3.12 Authorizes to Private Sector Exec. Order x 
3.13 Prohibits to Criminal Justice Agencies Y 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 53:1-16, 17 X 
3.21 Authorizes to Govt. Non-Criminal Exec. Order Xx 
Justice Agencies 
3.22 Authorizes to Private Sector Exec. Order Xx 
3.23. = Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | >3#!-!6 !7 ‘. 
3.31 Authorizes to Govt. Non-Criminal E Ord x 
Justice Agencies ———— 
3.32 Authorizes to Private Sector Beec. Order x 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justic» Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4,2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge 
6. Judicial Review of Challenged Information | | 
t +— 
| 
7. Purging Non-Conviction Information | 
! | 
8. Purging Conviction Information | | 
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9, Sealing Non-Conviction Information 201526 Xx 
2C:52-2 x 
10. Sealing Conviction Information 2C:52-3 x 
a 2C:52-4,5 x 
11. Removal of Disqualifications 2C:52-27 X 
12. Right to State Non-Existence of Record 2C:52-27 x 
13, Research Access 
14, Accuracy and Completeness 
14.1 Nisposition Reporting Requirements 53:1-20.2 ‘ 
S53:1-13, 14, 15, 18 4 
14.2 Auditing Requirements 
— 14.3 Other Accuracy/Completeness 53:1-13 x 
Requirements . 
15. Dedication 
47:1A-4 Xx 
16. Civil Remedies 5331-20 Xx 
2C:52-30 Xx 
17. Criminal Penalties 5331-20 x 
18. Public Records 4731 A-I x 
19. Separation of Files 
20. Regulation of Intelligence Collection 5316-4, 5 n 
21. Regulation of Intelligence Dissemination 53:6-5 xX 
22. Security 
22.1 Physical (Building) Security 
22.2 Administrative Security 
22.3 Computer Security 
23. Transaction Logs | | 
TT 
24. Training Employees | 
25. Listing of Information Systems | 
| 
26. FOIA (Including CII) L 
27. FOIA (Excluding CII) | 
‘ 
i ; x 
28. Central State \« pository ; 7aul-13 
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Section 

2C :62~1. 
2C :52-2. 
2C :62-3. 


2C :52—4. 
2C :62-4.1 


2C :52-5. 
2C :52-6. 
2C :62-7. 
2C :52-8. 
2C :52-9. 


2C :52~10. 
2C :52-11. 


2C :52-12. 
2C :62-13. 


2C :52-14. 
2C :52-15. 
2C :62~-16. 


2C :52-17. 
2C :52-18. 


2C :52-19. 


2C :52-20. 
2C :52~21. 


2C :52-22. 
2C :52-23. 
2C :52-24. 


2C :52-25. 
2C :52-26. 
2C :52-27. 
2C :52-28. 
2C :52-29. 
2C :52-30. 
2C :52-31. 
2C :52-32. 


NEW JERSEY 


New Jersey Statutes Annotated 


CHAPTER 52 
EXPUNGEMENT OF RECORDS 


Definition of Expungement. 

Indictable Offenses. 

Disorderly Persons Offenses and Petty Disorderly Per- 
sons Offenses. 


Ordinances. 
Juvenile Delinquent; Expungement of Adjudications and 


Dismissal of Charges. 

Expungement of Records of Young Drug Offenders. 

Arrests Not Resulting in Conviction. 

Petition for Expungement. 

Statements to Accompany Petition. 

Order Fixing Time for Hearing. 

Service of Petition and Documents. 

Order Expungement Where No Objection Prior to Hear- 
ing. 

Denial of Relief Although No Objection Entered. 

When Hearing on Petition for Expungement Shall Not 
Be Held. 

Grounds for Denial of Relief. 

Records to be Removed; Control. 

Expunged Record Including Names of Persons Other 
Than Petitioner. 

Use of Expunged Records by Agencies on Pending Peti- 
tion for Expungement. 

Supplying Information to Violent Crimes Compensation 
Board. 

Order of Superior Court Permitting Inspection of Rec- 
ords or Release of Information; Limitations. 


‘Use of Expunged Records in Conjunction with Super- 


visory Treatment or Diversion Programs. 

Use of Expunged Records in Conjunction with Setting 
Bail, Presentence Report or Sentencing. 

Use of Expunged Records by Parole Board. 

Use of Expunged Records by Department of Corrections. 

County Prosecutor’s Obligation to Asce.tain Propriety 
of Petition. 

Retroactive Application. 

Vacating of Orders of Sealing; Time; Basis. 

Effect of Expungement. 

Motor Vehicle Offenses. 

Fee. 

Disclosure of Expungement Order. 

Limitation. 

Construction. 
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2C:52-1. Definition of Expungement 

a. Except as otherwise provided in this chapter, expunge- 
ment shall mean the extraction and isolation of all records on 
file within any court, detention or correctional facility, law en- 
forcement or criminal justice agency concerning a person’s de- 
tection, apprehension, arrest, detention, trial or disposition of 
an offense within the criminal justice system. 


b. Expunged records shall include complaints, warrants, 
arrests, commitments, processing records, fingerprints, photo- 
graphs, index cards, “rap sheets” and judicial docket records. 
L.1979, c. 178, § 108, eff. Sept. 1, 1979. 


Historical Note 


Source: C, 2A:85-17 (L.1973, ¢. 191, 
§ 3). 


Notes of Decisions 


| 1. Arrests pungement statute, State v. De 
An arrest not resulting in a convic- Marco, 174 N.J.Super. 411, 416 A.2d 
tion may be expunged under the ex- 949 (1980). 


2C:52-2. Indictable Offenses 

a. In all cases, except as herein provided, wherein a person 
has been convicted of a crime under the laws of this State and 
who has not been convicted of any prior or subsequent crime, 
whether within this State or any other jurisdiction, and has not 
been adjudged a disorderly person or petty disorderly person 
on more than two occasions may, after the expiration of a 
period of 10 years from the date of his conviction, payment of 
fine, satisfactory completion of probation or parole, or release 
from incarceration, whichever is later, present a duly verified 
petition aa provided in section 2C:52-7 to the Superior Court 
in the county in which the conviction was entered praying that 
such conviction and all records and information pertaining 
thereto be expunged. 


Although subsequent convictions for no more than two dis- 
orderly or petty disorderly offenses shall not be an absolute 


bar to relief, the nature of those conviction or convictions and 
the circumstances surrounding them shall be considered by the 


court and may be a basis for denial of relief if they or either of 
them constitute a continuation of the type of unlawful activity 
embodied in the criminal conviction for which expungement is 
sought. 
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b. Records of conviction pursuant to statutes repealed by 
this Code fcr the crimes of murder, manslaughter, treason, 
anarchy, kidnapping, rape, forcible sodomy, arson, perjury, 
false swearing, robbery, embracery, or a conspiracy or any at- 
tempt to commit any of the foregoing, or aiding, assisting or 
concealing persons accused of the foregoing crimes, shall not 
be expunged. 


Records of conviction for the tollowing crimes specified in 
the New Jersey Code of Criminal Justice shall not be subject 
to expungement: Section 2C:11-1 et seq. (Criminal Homicide), 
except death by auto as specified in section 2C:11-5; section 
2C:13-1 (Kidnapping); sections 2C:14-2 (Aggravated Sexual 
Assault); section 2C:15-1 (Robbery); section 2C:17-1 (Arson 
and Related Offenses); section 2C:28-1 (Perjury); section 
2C:28-2 (False Swearing) and conspiracies or attempts to com- 
mit such crimes. 


c. In the case of conviction for the sale or distribution of 
a controlled dangerous substance or possession thereof with in- 
tent to sell, expungement shall be denied except where the 
crimes relate to: 


(1) Marijuana, where the total quantity sold, distributed or 
possessed with intent to sell was 25 grams or less, or 


(2) Hashish, where the total quantity sold, distributed or 


possessed with intent to sell was 5 grams or less. 
L.1979, c. 178, § 109, eff. Sept. 1, 1979. 


Historical Noite 
Source: C. 2A:85-15 (L.1973, c. 191, 2A:164-28, amended by L.1975, ¢. 383, 


§ 1, amended by L.1975, ¢. 47); N.J.S. § 1. 
Notes of Decisions 


Juvenile offenses | 
Qualifications for expungement 2 


pungement if he has been convicted 
of any prior or subsequent crime or 
has been adjudged a disorderly per- 
son or petty disorderly person on 


i. Juvenile offenses 

Adjudication of juvenile delinquen- 
cy could not be expunged. State vr. 
W. J. A., 173 N.J.Super. 19, 412 A.2d 
1355 (1980). 


2. Qualifications for expungement 


Under the expungement chapter, a 
petitioner may not qualify for ex- 
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more than two occasions and, there- 
fore, the court cannot know whether 
the statutory qualifications for ex- 
pungement are satisfied unless every 
crime and offense, whether resulting 
in acquittal or conviction, is revealed 
in the petition. State v. DeMarco, 
174 N.J.Super. 411, 416 A.2d 949 
(1980). 
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2C:52-3. Disorderly Persons Offenses and Petty Disorder- 
ly Persons Offenses 


Any person convicted of a disorderly persons offense or petty 
disorderly persons offense under e law of this State who has 
not been convicted of any prior or subsequent crime, whether 
within this State or any other jurisdiction, or of another two 
disorderly persons or petty disorderly persons offense, may, 
after the expiration of a period of 5 years from the date of his 
conviction, payment of fine, satisfactory completion of proba- 
tion or release from incarceration, whichever is later, present 
a duly verified petition as provided in section 2C:52-7 hereof 
to the Superior Court in the county in which the conviction was 
entered praying that such conviction and al! records and infor- 
mation pertaining thereto be expunged. 

L.1979, c. 178, § 110, eff. Sept. 1, 1979. 


Historical Note 


Source: ©. 2A 85-15 (L.1973, c. 191, 
§ 1, amended by L.1975, « 47); C. 
2A :168-11 (L.1968, c. 279, § 1). 


Notes of Decisions 


1. Construction and application orderly persons conviction and was 

Defendant's subsequent acquittal of not a ground for denying relief. 
a crime did not disqualify him from State v. DeMarco, 174 N.J.Super. 411, 
obtaining expungement of a prior dis- 416 A.2d 949 (19980). 


2C:52-4. Ordinances 


In all cases wherein a person has been found guilty of violat- 
ing a municipal ordinance of any governmental entity of this 
State and who has not been convicted of any prior or subsequent 
crime, whether within this State or any other jurisdiction, and 
who has not been adjudged a disorderly person or petty dis- 
orderly person on mor: than two occasions, may, after the ex- 
piration of a period of 2 years from the date of his conviction, 
payment oi fine, satisfactory completion of probation or release 
from incarceration, whichever is later, present a duly verified 
petition as provided in section 2C:52-7 herein to the Superior 
Court in the county in which the violation occurred praying that 
such conviction and all records and information pertaining 
thereto be expunged. 

L.1979, c. 178, § 111, eff. Sept. 1, 1979. 


Historical Note 


Source: C. 2A:85-15 (L. 1973, c. 191, 
§ 1, amended by L.1975, c. 47). 
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2C:52-4.1 Juvenile Delinquent; Expungement of Adjudi- 
cations and Dismissal of Charges 

a. Any person adjudged a juvenile delinquent may have such 
adjudication expunged as follows: 

(1) Pursuant to N.J.S. 2C:52-2, if the act committed by the 
juvenile would have constituted a crime if committed by an adult; 

(2) Pursuant to N.J.S. 2C:52-8, if the act committed by the 
juvenile would have constituted a disorderly or petty disorderly 
persons offense if committed by an adult; or 

(3) Pursuant to N.J.S. 2C:52-4, if the act committed by the 
juvenile would have constituted an ordinance violation if com- 
mitted by an adult. 

For purposes of expungement, any act which resulted in a ju- 
venile being adjudged a delinquent shall be classified as if that 
act had been committed by an adult. 

b. Additionally, any person who has been adjudged a juvenile 
delinquent may have his entire record of delinquency adjudica- 
tions expunged if: 

(1) Five years have elapsed since the final discharge of the 
person from legal custody or supervision or 5 years have elapsed 
after the entry of any other court order not involving custody 
or supervision; 

c. Any person who has been arrested or held to answer for a 
crime shall be barred from the relief provided in this section 
where the dismissal, discharge, or acquittal resulted from a de- 
termination that the person was insane or lacked the mental 


capacity to commit the crime charged. 
L.1979, c. 178, § 113, eff. Sept. 1, 1979. 


Source: C. 2A:85—-15 (L.1973, c. 191, 
§ 1, amended by L.1975, c. 47). 


2C:52-7. Petition for Expungement 

Every petition for expungement filed pursuant to this chap- 
ter shall be verified and include: 

a. Petitioner’s date of birth. 

b. Petitioner’s date of arrest. . 

c. The statute or statutes and offense or offenses for which 
petitioner was arrested and of which petitioner was convicted. 

d. The original indictment, summons or complaint number. 

e. Petitioner’s date of conviction, or date of disposition of 
the matter if no conviction resulted. 

f. The court’s disposition of the matter and the punishment 


imposed, if any. 
L.1979, c. 178, § 114, eff. Sept. 1, 1979. 
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Historical Note 


Source: C, 2A:85-15 (L.1073, c. 101, 
§ 1, amended by L.1075, c. 47, § 1). 


Notes of Decisions 


Construction and application | 
Date of conviction or disposition 2 
Statutes and offenses 3 


1. Construction and application 


Under the expungement chapter, a 
petitioner may not qualify for ex- 
pungement if he has been convicted 
of any prior or subsequent crime or 
has been adjudged a disorderly per- 
son or petty disorderly person on 
more than two occasions and, there- 
fore, the court cannot know whether 
the statutory qualifications for ex- 
pungement are satisfied unless every 
crime and offense, whether resulting 
in acquittal or conviction, is revealed 
in the petition. State v. DeMarco, 


174 N.J.Super. 411, 416 A.2d 949 
(1980), 


2. Date of conviction or disposition 

The subsection of this section re- 
lating to petitions for expungement 
which requires a petition for ex- 
pungement to include the date of con- 


2C:52-8. 


viction “or date of disposition of the 
matter if no conviction resulted” 
clearly demonstrates that an ex- 
pungement petition must include enu- 
meration of any arrests not resulting 
in convictions, State v. DeMarco, 
174 N.J. Super. 411, 416 A.2d 949 (1980), 


3. Statutes and offenses 

This section which provid s in rel- 
evant part that every petition for ex- 
pungement shall include the “statute 
or stututes and offense or offenses 
for which petitioner was arrested 
and of which petitioner was convict- 
ed” requires the recitation of charges 
which resulted in arrest as well as of 
charges leading to conviction; the 
relative clauses “for which petitioner 
was arrested” and “of which petition- 


er was convicted" modify the topic 
“statute or statutes and offense or 
offenses” and, because the relative 
clauses are connected by the conjunc- 
tive, they are grammatically parallel 
and should be given equal effect. 
State v. DeMarco, 174 N.J.Super. 411, 
416 A.2d 949 (1980). 


Statements to Accompany Petition 


There shall be attached to a petition for expungement: 


a. A statement with the affidavit or verification that there 
are no disorderly persons, petty disorderly persons or criminal 
charges pending against the petitioner at the time of filing of 
the petition for expungement. 


b. In those instances where the petitioner is seeking the ex- 
pungement of a criminal conviction, a statement with affidavit 
or verification that he has never been granted expungement, 
sealing or similar relief regarding a criminal conviction by any 
court in this State or other state or by any Federal court. ‘Seal- 
ing” refers to the relief previously granted pursuant to P.L. 
1978, c. 191 (C. 2A:85-15 et seq.). 


c. In those instances where a person has received a dismissal 
of a criminal charge because of acceptance into a supervisory 
treatment or any other diversion program, a statement with 
affidavit or verification setting forth the nature of the original 
charge, the court of disposition and date of disposition. 
L.1979, c. 178, § 115, eff. Sept. 1, 1979. 
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2C:52-9. Order Fixing Time for Hearing 


Upon the filing of a petition for relief pursuant to this chap- 
ter, the court shall, by order, fix a time not less than 85 nor 
more than 60 days thereafter for hearing of the matter. 
L.1979, c. 178, § 116, eff. Sept. 1, 1979. 


Source; C, 2A;85-16 (L.1073, ¢. 101, L.1975, ¢, 383, §. 1; ©. 2A:160-11 (L, 
§ 2); N.J.8. 24:164-28, amended by 1068, c, 279, § 1). 


2C:52-10. — Service of Petition and Documents 


A copy of each petition, together with a copy of all support- 
ing documents, shall be served pursuant to the rules of court 
upon the Superii.tendent of State Police; the Attorney General; 
the county prosecutor of the county wherein the court is located; 
the chief of police or other executive head of the police depart- 
ment of the municipality wherein the offense was committed; 
the chief law enforcement officer of any other law enforcement 
agency of this State which participated in the arrest of the in- 
dividual; the superintendent or warden of any institution in 
which the petitioner was confined; and, if a disposition was 
made by a municipal court, upon the magistrate of that court. 
Service shall be made within 5 days from the date of the order 
setting the date for the hearing upon the matter. 

L.1979, c. 178, § 117, eff. Sept. 1, 1979. 


Source: C. 2A:85-16 (L.1973, ¢. 191, 1.1975, c. 383, § 1; C. 2A:169-11 (L. 
§ 2); N.J.S. 2A:164-28, amended by 1968, c, 279, § 1). 


-- - Swe 


2C:52-11. Order Expungement Where No Objection Prior 
to Hearing 


If, prior to the hearing, there is no objection from those law 
enforcement agencies notified or from those offices or agencies 
which are required to be served under 2C:52-10, and no reason, 
as provided in section 2C:52-14, appears to the contrary, the 
court may, without a hearing, grant an order directing the clerk 
of the court and all relevant criminal justice and law enforce- 
ment agencies to expunge records of said disposition including 
evidence of arrest, detention, conviction and proceedings related 
thereto. 

L.1979, c. 178 § 118, eff. Sept. 1, 1979. 


Source: C. 2A:85-17 (L.1973, ¢. 191, 1L.1975, ¢. 383, § 1; C. 2A:169-11 (L. 
§ 3); N.J.S. 2A:164-28, amended by 1968, c. 279, § 1). 


es — 
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2C:52-12. Denial of Relief Although No Objection Entered 


In the event that none of the persons or agencies required to 
be noticed under 2C:52-10 has entered any objection to the re- 
lief being sought, the court may nevertheless deny the relief 
sought if it concludes that petitioner is not entitled to relief for 
the reasons provided in section 2C:52—14. 

L.1979, c. 178, § 119, eff. Sept. 1, 1979. 


Source: ©, 2A:85-19 (L.1973, c. 191, 
@ 5). 


2C:52-13. When Hearing on Petition for Expungement 
Shall Not Be Held 


No petition for relief made pursuant to this section shall be 
heard by any court if the petitioner, at the time of filing or date 
of hearing, has a charge or charges pending against him which 
allege the commission of a crime, disorderly persons offense 
or petty disorderly persons offense. Such petition shall not be 
heard until such times as all pending criminal and or disorderly 
persons charges are adjudicated to finality. 

L.1979, c. 178, § 120, eff. Sept. 1, 1979. 


2C:52-14. Grounds for Denial of Relief 


A petition for expungement filed pursuant to this chapter 
shall be denied when: 

a. Any statutory prerequisite, including any provision of this 
chapter, is not fulfilled or there is any other statutory basis for 


denying relief. 

b. The need for the availability of the records outweighs the 
desirability of having a person freed from any disabilities as 
otherwise provided in this chapter. An application may be de- 
nied under this subsection only following objection of a party 
given notice pursuant to 2C:52-10 and the burden of asserting 
such grounds shall be on the objector. 


ce. In connection with a petition under section 2C:52-6, the 
acquittal, discharge or dismissal of charges resulted from a plea 
bargaining agreement involving the conviction of other charges. 
This bar, however, shall not apply once the conviction is itself 
expunged. 

d. The arrest or conviction sought to be expunged is, at the 
time of hearing, the subject matter of civil litigation between the 
petitioner or his legal representative and the State, any govern- 
mental entity thereof or any State agency and the representa- 
tives or employees of any such body. 
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e. A person has had a previous criminal conviction expunged 
regardless of the lapse of time between the prior expungement, 
or sealing under prior law, and the present petition. This pro- 
vision shall not apply: 

(1) When the person is seeking the expungement of a munici- 
pal ordinance violation or, 

(2) When the person is seeking the expungement of records 
pursuant to section 2C:52-6. 

f. The person seeking the relief of expungement of a con- 
viction for a disorderly persons, petty disorderly persons, or 
criminal offense has prior to or subsequent to said conviction 
been granted the dismissal of criminal charges following com- 
pletion of a supervisory treatment or other diversion program. 
L.1979, c. 178, § 121, eff. Sept. 1, 1979. 


Historicul Note 


Source: C, 2A:85-19 (L.1973, c. 191, 
§ 5); 2A:85-20 (L.1973, c. 191, § 6). 
Notes of Decisions 


1. Construction and application orderly persons conviction and was 
Defendant's subsequent acquittal of not a ground for denying relief. 
a crime did not disqualify him from State v. DeMarco, 174 N.J.Super. 411, 


obtaining expungement of a prior die 416 A.2d 949 (1980). 


2C:52-15. Records to Be Removed; Control 


If an order of expungement of records of arrest or conviction 
under this chapter is granted by the court, all the records speci- 
fied in said order shall be removed from the files of the agencies 
which have been noticed of the pendency of petitioner’s motion 
and which are, by the provisions of this chapter, entitled to no- 
tice, and shall be placed in the control of a person who has been 
designated by the head of each such agency which, at the time 
of the hearing, possesses said records. That designated person 
shall, except as otherwise provided in this chapter, insure that 
such records or the information contained therein are not re- 
leased for any reason and are not utilized or referred to for any 
purpose. In response to requests for information or records of 
the person who was arrested or convicted, all noticed officers, 
departments and agencies shall reply, with rezpect to the ar- 
rest, conviction or related proceedings which are the subject of 
the order, that there is no record information. 


L.1979, c. 178, § 122, eff. Sept. 1, 1979. 
Source: OC. 2A:85-17 (L.1973, ¢. 191, 1.1975, c. 383; C. 2A:169-11 (L.1968, 
§ 3); N.J.S. 2A:164-28, amended by _c. 279). 
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2C:52-16. Expunged Record Including Names of Persons 
Other Than Petitioner 


Any record or file which is maintained by a judicial or law 
enforcement agency, or agency in the criminal justice system, 
which is the subject of an order of expungement which in- 
cludes the name or names of persons other than that of the peti- 
tioner need not be isolated from the general files of the agency 
retaining same if the other persons named in said record or file 
have not been granted an order of expungement of said record, 
provided that a copy of the record shall be given to the person 
designated in 2C:52-15 and the original shall remain in the 
agency's general files with the petitioner’s name and other per- 
sonal identifiers obliterated and deleted. 

L.1979, c. 178, § 123, eff. Sept. 1, 1979. 


2C:52-17. Use of Expunged Records by Agencies on Pend- 
ing Petition for Expungement 


Expunged records may be used by the agencies that possess 
same to ascertain whether a person has had prior conviction 
expunged, or sealed under prior law, when the agency posses- 
sing the record is noticed of a pending petition for the expunge- 
ment of a conviction. Any such agency may supply informa- 
tion to the court wherein the motion is pending and to the 
other parties who are entitled to notice pursuant to 2C:52-10. 
L.1979, c. 178, § 124, eff. Sept. 1, 1979. 


2C:52-18. supplying information to Violent Crimes Com- 
pensation Board 
Information contained in expunged records may be supplied 
to the Violent Crimes Compensation Board, in conjunction with 
any claim which has been filed with said board. 
L.1979, c. 178, § 125, eff. Sept. 1, 1979. 


2C:52-19. Order of Superior Court Permitting Inspection 
of Records or Release of Information; Limi- 

tations 
Inspection of the files and records, or release of the informa- 
tion contained therein, which are the subject of an order of ex- 
pungement, or sealing under prior law, may be permitted by 
the Superior Court upon motion for good cause shown and com- 
pelling need based on specific facts. The motion or any order 
granted pursuant thereto shal! specify the person or persons to 
whom the records and information are to be shown and the 
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purpose for which they are to be utilized. Leave to inspect 
shall be granted by the court only in those instances where the 
subject matter of the records of arrest or conviction is the ob- 
ject of litigation or judicial proceedings, Such records may not 
be inspected or utilized in any subsequent civil or criminal pro- 
ceeding for the purposes of impeachment or otherwise but may 
be used for purposes of sentencing on a subsequent offense after 
guilt has been established. 


L.1979, c. 178, § 126, eff. Sept. 1, 1979. 


Source: ©. 2A:85-18 (L.1973, c. 191, 
§ 4). 


| 2C:52-20. Use of Expunged Records in Conjunction with 
| Supervisory Treatment or Diversion Pro- 
grams 

Expunged records may be used by any judge in determining 
whether to grant or deny the person’s application for acceptance 
into a supervisory treatment or diversion program for subse- 
quent charges. Any expunged records which are possessed by 
any law enforcement agency may be supplied to the Attorney 
General, any county prosecutor or judge of this State when 
same are requested and are to be used for the purpose of deter- 
mining whether or not to accept a person into a supervisory 
treatment or diversion program for subsequent charges. 
L.1979, c. 178, § 127, eff. Sept. 1, 1979. 


—_— i = 


2C:52-21. Use of Expunged Records in Conjunction with 
Setiing Bail, Presentence Report or Sentenc- 


ing 
Expunged records, or sealed records under prior law, of prior 
arrests or convictions shall be provided to any judge, county 
prosecutor, probation department or the Attorney General when 
same are requested for use in conjunction with a bail hearing 
or for the preparation of a presentence report or for purpose 
of sentencing. 


L.1979, c. 178, § 128, eff. Sept. 1, 1979. 


2C:52-22. Use of Expunged Records by Parole Board 


Expunged records, or sealed records under prior law, of prior 
disorderly versons, petty disorderly persons and criminal con- 
victions shall be provided to the Parole Board when same are 
requested for the purpose of evaluating the granting of parole 
to the person who is the subject of said records. Such sealed or 
expunged records may be used by the Parole Board in the same 
manner and given the same weight in its considerations as if 
the records had not been expunged or sealed. 

L.1979, c. 178, § 129, eff. Sept. 1, 1979. 
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2C:52-23. Use of Expunged Records by Department of 
Corrections 


Expunged records, and records sealed under prior law, shall 
be provided to the Department of Corrections for its use solely 


in the classification, evaluation and assignment to correctional 
and penal institutions of persons placed in its custody. 
L.1979, c. 178, § 180, eff. Sept. 1, 1979. 


2C:52-24. County Prosecutor’s Obligation to Ascertain 
Propriety of Petition 


Notwithstanding the notice requirements provided herein, it 
shall be the obligation of the county prosecutor of the county 
wherein any petition for expungement is filed to verify the ac- 
curacy of the allegations contained in the petition for expunge- 
ment and to bring to the court’s attention any facts which may 
be a bar to, or which may make inappropriate the granting of, 
such relief. If no disabling, adverse or relevant information is 
ascertained other than that as included in the petitioner’s affi- 
davit, such facts shall be communicated by the prosecutor to the 
hearing judge. 

L.1979, c. 178, § 181, eff. Sept. 1, 1979. 


2C:52-25. Retroactive Application 


This chapter shall apply to arrests and convictions which oc- 
curred prior to, and which occur subsequent to, the effective 
date of this act. 

L.1979, c. 178, § 132, eff. Sept. 1, 1979. 


2C:52-26. Vacating of Orders of Sealing; Time; Basis 


If, within 5 years of the entry of an expungement order, any 
party to whom notice is required to be given pursuant to sec- 
tion 2C:52-10 notifies the court which issued the order that at 
the time of the petition or hearing there were criminal, dis- 
orderly persons or petty disorderly persons charges pending 
against the person to whom the court granted such order, which 
charges were not revealed to the court at the time of hearing of 
the original motion or that there was some other statutory dis- 
qualification, said court shall vacate the expungement order in 
question and reconsider the original motion in conjunction with 
the previously undisclosed information. 

L.1979, c. 178, § 133, eff. Sept. 1, 1979. 


2C:52-27. Effect of Expungement 
Unless otherwise provided by law, if an order of expunge- 
ment is granted, the arrest, conviction and any proceedings re- 
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lated thereto shall be deemed not to have occurred, and the peti- 
tioner may answer any questions relating to their occurrence 
accordingly, except as follows: 


a. The fact of an expungement, sealing or similar relief shall 
be disclosed as provided in section 2C:52-8b. 


b. The fact of an expungement of prior charges which were 
dismissed because of the person’s acceptance into and successful 
completion of a supervisory treatment or other diversion pro- 
gram shall be disclosed by said person to any judge who is de- 
termining the propriety of accepting said person into a super- 
visory treatment or other diversion program for subsequent 
criminal charges; and 

ce. Information divulged on expunged records shall be re- 
vealed by a petitioner seeking employment within the judicial 
branch or with a law enforcement agency and such information 
shall continue to provide a disability as otherwise provided by 
law. 

L.1979, c. 178, § 134, eff. Sept. 1, 1979. 


Source: C. 2A:85-21 (L.1973, c. 191, 1.1975, c. 383; C. 2A:168-11 (L.1968, 
§ 7); N.J.S. 2A4:164-28, amended by _ ec. 279, § 1). 


2C:52-28. Motor Vehicle Offenses 
Nothing contained in this chapter shall apply to arrests or 
conviction for motor vehicle offenses contained in Title 39. 


L.1979, c. 178, § 135, eff. Sept. 1, 1979. 


2C:52-29. Fee 


Any person who files an application pursuant to this chapter 
shall pay to the State Treasurer a fee of $30.00 to defer admin- 
istrative costs in processing an application hereunder. 


L.1979, c. 178, § 136, eff. Sept. 1, 1979. 


2C:52-30. Disclosure of Expungement Order 


Except as otherwise provided in this chapter, any person who 
reveals to another the existence of an arrest, conviction or re- 
lated legal proceeding with knowledge that the records and in- 
formation pertaining thereto have been expunged or sealed is 
a disorderly person. Notwithstanding the provisions of section 
2C:43-3, the maximum fine which can be imposed for violation 
of this section is $200.00. 


L.1979, c. 178, § 137, eff. Sept. 1, 1979. 
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2C:52-31. Limitation 

Nothing provided in this chapter shall be interpreted to per- 
mit the expungement of records contained in the Controlled 
Dangerous Substances Registry created pursuant to P.L.1970, 
c. 227 (C. 26:2G-17 et seq.), or the registry created by the Ad- 
ministrative Office of the Courts pursuant to section 2C:43-21. 
L.1979, c. 178, § 188, eff. Sept. 1, 1979. 


Source: C. 2A:85-22 (L.1973, c. 191, 
§ 8). 


2C:52-32. Construction 


This chapter shall be construed with the primary objective of 
providing relief to the one-time offender who has led a life of 
rectitude and disassociated himself with unlawful activity, but 
not to create a system whereby periodic violators of the law or 
those who associate themselves with criminal activity have a reg- 
ular means of expunging their police and criminal records. 
L.1979, c. 178, § 139, eff. Sept. 1, 1979. 


Notes of Decisions 


1. Juvenile delinquency W. J. A., 173 N.J.Super. 19, 412 A.2d 
Adjudication of juvenile delinquen- 1355 (1980). 
cy could not be expunged. State v. 


** * 


CHAPTER 1A. EXAMINATION AND COPIES OF PUBLIC RECORDS 
(NEW) 
Sec. 
47:1A-1. Legislative findings. 


47:1A-2. Public records; right of inspection; copics; fees. 
47:1A-3. Records of investigations in progress. 


47:1A-4. Proceedings to enforce right to inspect or copy. 


Law Review Commentaries 


Right to know law; survey of recent 
developments. (1978) 9 Seton Halil L. 


47:1A-1. Legislative findings 


The Legislature finds and declares it to be the public policy of this Stace 
that public records shall be readily accessible for examination by the citizens 


of this State, with certain exceptions, for the protection of the public interest. 
L.1963, @ 78, § 1. 


47:1A-2. Publile records; right of inspection; copies; fees 


Except as otherwise provided in this act or by any other statute, reso- 
lution of either or both houses of the Legislature, executive order of the 
Governor, rule of court, any Federal! law, regulation or order, or by any regu- 
lation promulgated under the authority of any statute or executive order of 


” ocey DOCUMENT AVAILABLE 


| 


NEW JERSEY 


the Governor, all records which are required by law to be made, maintained 
or kept on file by any board, body, agency, department, commission or official 
of the State or of any political subdivision thereof or by any public board, 
body, commission or authority created pursuant to law by the State or any 
of its political subdivisions, or by any official acting for or on behalf there- 
of (each of which is hereinafter referred to as the “custodian” thereof) shall, 
for the purposes of this act, be deemed to be public records. Every citizen 
of this State, during the regular business hours maintained by the custodian 
of any such records, shall have the right to inspect such records. Every citizen 
of this State shall also have the right, during such regular business hours 
and under the supervision of a representative of the custodian, to copy such 
records by hand, and shall also have the right to purchase copies of such 
records. Copies of records shall be made available upon the payment of 
such price as shall be established by law. If a price has not been estab- 
lished by law for copies of any records, the custodian of such records shall 
make and supply copies of such records upon the payment of the following 
fees which shall be based upvn the total number of pages or parts thereof 
to be purchased without regard to the number of records being copied: 


First page to tenth page .......... eecccccceccecce - $0.50 per page, 
Eleventh page to twentieth page ............6se005 0.25 per page, 
All pages OVEr 2D 2... ccc cece cece cece eeeeeeeeeeees 0.10 per page, 


If the custodian of any such records shall find that there is no risk of dam- 
age or mutilation of such records and that it would not be incompatible with 
the economic and efficient operation of the office and the transaction of pub- 
lic business therein, be may permit any citizen who is seeking to copy more 
than 100 pages of records to use his own photographic process, approved by 
the custodian, upon the payment of a reasonable fee, considering the equip 
ment and the time involved, to be fixed by the custodian of not less then $5.00 
: or more than $25.00 per day. L.1963, c. 73, § 2. 


47:1A-3. Records of investigations in progress 

Notwithstanding the provisions of this act, where it shall appear that the 
record or records which are sought to be examined shall pertain to an in- 
vestigation in progress by any such body, agency, commission, board, authority 
or official, the right of examination herein provided for may be denied if 
the inspection, copying or publication of such record or records shall be 
inimical to the public interest; provided, however, that this provision shall 
not be construed to prohibit any such body, agency, commission, board, au- 
thority or official from opening such record or records for public examination 
if not otherwise proh!bited by law. L.1063, c. 73, § 3. 


47:1\A—4. Proceedings to enforce right te inspect or copy 

Any such citizen of this State who has been or shall have been denied for 
any reason the right to inspect, copy or obtain a copy of any such record 
as provided in this act may apply to the Superior Court of New Jersey by a 
proceeding in lieu of prerogative writ for an order requiring the custodian 
of the record to afford inspection, the right to copy or to obtain a copy there 
of, as provided in this act. L.1963, c. 73, § 4. 
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Category Citation y 
1. State Regulatory Authority 29-3-1 x 
2.‘ Privacy and Security Council M 
3. Dissemination Regulations CJA Dissem: 29-3-2 x E 
Conviction Information X 
3.10 Authorizes to Criminal Justice Agencies 
29-3-2 X 
3.11 Authorizes to Govt. Non-Criminal 14-2-1 X I 
Justice Agencies 28-2-3 X 
3.12 Authorizes to Private Sector 14-2-1 x C 
3.13 Prohibits to Criminal Justice Agencies 0 
3.14 Prohibits to Govt. Non-Criminal 28-2-3 x 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 29-10-5 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 28-2-3 x 
Justice Agencies 29-10-5 xX 
3.25 Prohibits to Private Sector 29-10-5 x 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 29-10-5 Xx 
3.31 Authorizes to Govt. Non-Criminal 28-2-3 x 
Justice Agencies 29-10-7.B Xx 
3.32 Authorizes to Private Sector 29-10-7.B x 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to P..vate Sector 
4, — Inspection 
4.) Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obtain Copy 29-10-8 X 
5. Right to Challenge 29-10-8 x 
6. Judicial Review of Challenged Information 29-10-8 x 
7. Purging Non-Conviction Information 30-31-28 x 
8. Purging Conviction Information 
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9. Sealing Non-Conviction Information 30-31-28 
10. Sealing Conviction Information 
11. Removal of Disqualifications 30-31-28 x 
12. Right to State Non-Existence of Record 30-31-28 ae 
13. Research Access 29-10-6.B x 
14. Accuracy and Completeness 
14.4 Disposition Reporting Requirements 29-3-8 x 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 29-3-1 x 
Requirements 
15. Dedication 
16. Civil Remedies 
17. Criminal Penalties 16-2-3 . 
18. Public Records 14-2-1 x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security 
22.2 Administrative Security 4-25-7 * 
22.3 Computer Security 
23. Transaction Logs | 
+ 
| 
24. Training Employees | 
25. Listing of Information Systems 
14-3-2 Xx 
26. FOIA (Including CJI) 14-2-1 | X 
27. FOIA (Excluding CJI) | 29-10-4 X 
| 
| 29.3. | xX 
28. Central State Repository ; _— | 
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New Mexico Statutes Annotated 
Chapter 29 


ARTICLE 3 


Identification of Criminals 


Sec. Sec. 

29-3-1. New Mexico state police; identification and 29-3-4. State agencies; cooperation. 
information. 29-3-5 to 29-3-7. Repealed. 

29-3-2. New Mexico state police; cooperation; local 


29-3-8. Fingerprinting of persons arrested; 
and state. disposition. 
29-3-3. New Mexico state police; cooperation; 29-3-9. Instruction. 
federal. 


29-3-1. New Mexico state police; identification and information. 


A. It shall be the duty of the New Mexico state police to install and maintain complete 
systems for the identification of criminals, including the fingerprint system and the modus 
operandi system. The New Mexico state police shall obtain from whatever source 
procurable, and shall file and preserve for record, such plates, photographs, outline pictures, 
fingerprints, measurements, descriptions, modus operandi statements and such other 
information about, concerning and relating to any and all persons who have been or who 
shall hereafter be convicted of a felony or who shall attempt to commit a felony within this 
state, or who are well-known and habitual criminals, or who have been convicted of any 
of the following felonies or misdemeanors: illegally carrying, concealing or possessing a 
pistol or any other dangerous weapon; buying or receiving stolen property; unlawful entry 
of a building; escaping or aiding an escape from prison; making or possessing a fraudulent 
or forged check or draft; petit larceny; and unlawfully possessing or distributing 
habit-forming narcotic drugs. 

B. The New Mexico state police may also obtain like information concerning persons who 
have been convicted of violating any of the military, naval or criminal laws of the United 
States, or who have been convicted of a crime in any other state, country, district or 
province, which, if committed within this state, would be a felony. 

C. The New Mexico state police shall make a complete and systematic record and index 
{of} all information obtained for the purpose of providing a convenient and expeditious 
method of consultation and comparison. 


“technical services bureau of the criminal justice sup- 


t” near the 


History: Laws 1935, ch. 149, § 4; 1941 Comp., 
port division, criminal justice departmen 


§ 40-301; 1953 Comp., § 39-3-1; Laws 1977, ch. 257, 


§ 43; 1979, ch. 202, § 36. 

The 1979 amendment substituted “New Mexico 
state police” for “technical services bureau” in the 
catchline, near the beginning of the second sentence 
in Subsection A and near the beginning of Subsections 
B and C, substituted “New Mexico state police” for 


beginning of Subsection A and deleted “of” following 
“record and index” near the middle of Subsection C. 
Compiler's note. — Laws 1935, ch. 149, §§ 1 to 3, 
were superseded by the transfer of powers from the 
bureau of identification to the state police. 
C.J.S. reference. — 24BC.J.S. Criminal Law § 2008. 


29-3-2. New Mexico state police; cooperation; local and state. 


The New Mexico state police shall cooperate with the respective sheriffs, constables, 
marshals, police and other peace officers of this state in the detection of crime and the 
apprehension of criminals throughout the state and shall, on the direction of the chief of 
the New Mexico state police, governor or attorney general, conduct such investigations as 
may be deemed necessary to obtain and secure evidence which may be considered necessary 
or essential for the conviction of alleged violators of the criminal laws of this state, and the 
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chief is hereby author'zed to assist any prosecuting attorney in the prosecution of any 
criminal case which may in his judgment require such cooperation. All expenses such as 
travel, meals and lodging involved in such assistance shall be paid from the court fund of 
the county in which the trial is held or to be held. 


History: Laws 1935, ch, 149, 8 5; 1941 Comp., 
6 40-302; 1953 Comp., § 39-3-2; Laws 1977, ch. 257, 
§ 44; 1979, ch. 202, § 37. 

The 1979 amendment inserted “New Mexico” pre- 
ceding, and deleted “division” following, “state police” 
in the catchline and near the beginning of the section, 


substituted “chief of the New Mexico state police” for 
“state police director or the secretary of the criminal 
justice department” near the middle of the first sen- 
tence, substituted "chief for “secretary of the crimi- 
nal justice department” near the end of the first 
sentence and made other minor changes. 


29-3-3. New Mexico state police; cooperation; federal. 


It shall be the duty of the New Mexico state police and it is hereby granted the power 
to cooperate with agencies of other states and of the United States having similar powers 
to develop and carry on a complete interstate, national and international system of criminal 
identification and investigation, and also to furnish upon request any iriformation in their 
possession concerning any person charged with crime to any court, district attorney or police 


officer or any peace officer of this state, or of any other state or the United States. 


History: Laws 1935, ch. 149, § 6; 1941 Comp., 
8 40-303; 1953 Comp., § 39-3-3; Laws 1977, ch. 257, 
8 45; 1979, ch. 202, 8 38. 

The 1979 amendment inserted “New Mexico” pre- 
ceding, and deleted “division and technical services 


bureau” following, “state police” in the catchline and 
near the beginning of the section, substituted “it is” 
for “they are” preceding “hereby granted” near the 
beginning of the section and made other minor 
changes. 


29-3-4. State agencies; cooperation. 


It shall be the duty of the university of New Mexico, the human services department, the 
health and environment department and all other state departments, bureaus, boards, 
commissions, institutions and officials, free of charge or reward, to cooperate with the law 
enforcement officers of the state and the New Mexico state police, and to render to them 
such services and assistance relative to microanalysis, handwriting, toxicology, chemistry, 
photography, medicine, ballistics and all other sciences and matters relating to or that 
would aid in controlling crime and the detection, apprehension, identification and 


prosecution of criminals. 


History: Laws 1935, ch. 149, 8 7; 1941 Comp., 
§ 40-304; 1953 Comp., § 39-3-4; Laws 1977, ch. 257, 
§ 46; 1978, ch. 3, § 1; 1979, ch. 202, § 39. 

The 1978 amendment substituted “human services 
department” for “department of health and social 
services” and “the health and environment 
department” for “the department of hospitals and 
institutions” near the beginning of the section. 


29-3-5 to 29-3-7. Repealed. 


Repeal. — Laws 1979, ch. 202, § 53, repeals 29-3-5 
to 29-3-7 NMSA 1978, relating to supplies, quarters 
and reports of the technical services bureau of the 


The 1979 amendment substituted “and the New 
Mexico state police” for “the technical services bureau 
and the state police division” near the middle of the 
section and made other minor changes. 

Effective date. — Laws 1978, ch. 3, § 2, makes the 
act effective on March 31, 1978. 

Emergency clause. — Laws 1978, ch. 3, § 3, makes 
the act effective immediately. Approved February 15, 
1978. — 


criminal justice support division, criminal justice 
department, effective July 1, 1979. 
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29-3-8. Fingerprinting of persons arrested; disposition. 


A. Any person arrested for the commission of any criminal offense amounting to a felony 
under the laws of this state or any other jurisdiction shall be required by the arresting peace 
officer to make fingerprint impressions. 

B. Any person arrested for the commission of any criminal offense not amounting to a 
felony but punishable by imprisonment for more than six months under the laws of this 
state or any politica! subdivision shall be required to make fingerprint impressions. 

C. Fingerprint impressions shall be made pursuant to rules adopted by the New Mexico 
state police board, and all felony arrest fingerprints shall be made in duplicate, one copy 
shall be forwarded to the New Mexico state police and one copy shall be forwarded to the 
federal bureau of investigation in Washington, D.C. 

D. One copy of the fingerprint impressions of each person arrested under the provisions 
of Subsection B of this section shall be forwarded to the New Mexico state police. A copy 
may be sent to the FBI in Washington, D.C., if: 

(1) there is 9 question of identity; 
(2) a check of FBI files is considered necessary for investigative purposes; or 
(3) the individual is suspected of being a fugitive. 


History: 1953 Comp., § 39-3-8, enacted by Laws fingerprinting of persons arrested for felonies and dis- 


1978, ch. 87, § 1; 1979, ch. 202, § 40. position of prints, and enacted a new section 39-3-8, 
The 1979 amendment substituted “New Mexico 1953 Comp. (29-3-8 NMSA 1978). 

state police board” for criminal justice department” Laws 1978, ch. 87, § 1, repeals 39-3-8, 1953 Comp. 

near the beginning of Subsection C, substituted "New (29-3-8 NMSA 1978), relating to fingerprinting of per- 

Mexico state police” for “technical services bureau” sons arrested and disposition, and enacts the above 

near the end of Subsection C and at the end of the first section. 

sentence in Subsection D, substituted ‘Subsection B," Effective date. — Laws 1978, ch. 87, § 2, makes the 

for ‘Paragraph B,” in the first sentence in Subsection act effective on March 31, 1978. 

D and made other minor changes. Emergency clause. — Laws 1978, ch. 87, § 3, makes 
Repeals and reenactments. — Laws 1977, ch. 364, the act effective immediately. Approved February 27, 


§ 1, repealed a former 39-3-8, 1953 Comp., relating to 1978. 


29-3-9. Instruction. 


The governor or the chief of the New Mexico state police may, when deemed necessary 
or advisabie, detail and commission any member or members of the New Mexico state police 
to attend as a student any school of instruction, now or which may hereafter be established 
and operaied by the United States or any of its agencies, having for its purpose the 
instruction and training of operators in crime detection and identification, investigation and 
apprehension of criminals. Such person or persons so detailed and commissioned shall, when 
they are members of the New Mexico state police, draw the same salaries and allowances 
as when on duty in this state and shall be deemed to be on leave of absence for such purpose. 
All other persons so detailed and commissioned for such purpose shall be paid such 
compensation and allowance as may be provided by law. 


History: Laws 1935, ch. 149, § 13; 1941 Comp., substituted ‘the chief of the New Mexico state police” 
§ 40-309; 1953 Comp., § 39-3-9; Laws 1977, ch. 257, for “secretary” near the beginning of the section, sub- 
§ 50; 1979, ch. 202. § 41. stituted “New Mexico state police” for “department” 

The 1979 amendment deleted “Criminal justice de- near the beginning of the first and secoiid sentences 
partment;” preceding “instruction” in the catchline, and made other minor changes. 
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ARTICLE 10 
Arrest Record Information Act 
Sec. Sec. 
29-10-1. Short title. 29-10-5. Exchange of information. 
29-10-2. Purpose of act. 29-10-6. Access by individuals. 
29-10-3. Definitions. 29-10-7. Application. 
29-10-4. Confidentiality of arrest records. 29-10-86. Review of arrest record information. 


29-10-1. Short title. 
~. 


This act (29-10-1 to 29-10-8 NMSA 1978] may be cited as the “Arrest Record Information 
Act.” 


History: 1953 Comp., @ 39-10-1, enacted by Laws may be viewed as establishing statutory exceptions to 


1975, ch. 260, 6 1. the fundamental right to inspect. It does so, however, 
Croes-references. — For right to inspect public in a rather conflicting manner, and it appears that 
records, see 14-2-1 NMSA 1978. For children's code, virtually all arrest record information is to at 
of social and legal records, see 32-1-44 least a limited or conditional disclosure. Op. 

N 1978. Att'y Gen. No. 78-9. 


Generally. — The Arrest Record Information Act 


29-10-2. Purpose of act. 


The legislature finds and declares that the responsible exchange of complete and accurate 
information among law enforcement agencies is recognized as necessary and indispensable 
to effective law enforcement. Individual rights, however, may be infringed if information 
is inaccurate, incomplete or is disseminated irresponsibly. The Arrest Record Information 
Act (29-10-1 to 29-10-8 NMSA 1978] is for the purpose of protecting those rights. 


History: 1953 Comp., § 39-10-2, enacted by Laws to any particular class of persons. 1975 Op. Att'y Gen. 
1975, ch. 260, § 2. No. 75-37 (opinion superseded by 1978 Op. Att'y Gen. 

Violation not limited. — The Arrest Record No. 78-9). See notes to 29-10-3 NMSA 1978. 
Information Act does not limit the violation of the act 


29-10-3. Definitions. 


As used in the Arrest Record Information Act [29-10-1 to 29-10-8 NMSA 1978}: 

A. “arrest record information” means notations of the arrest or detention, or 
indictment or filing of information or other formal criminal charge against an individual 
made by a law enforcement agency which resulted in a negative disposition; and 

B. “negative disposition” means that: 

(1) criminal proceedings have been concluded and the defendant was found not 
guilty; 

(2) a prosecutor has elected not to refer a matter for prosecution; or 

(3) criminal proceedings have been indefinitely postponed, and includes but is 


not limited to acquittal, case continued without finding, charge dismissed, charge dismissed 
due to insanity or mental incompetence, charge sti!! pending due to insanity or mental 
incompetence, nolle prosequi, deceased, deferred disposition, pardoned, extradition 
proceedings have been concluded and mistrial-defendant disc :arged. 
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History: 1953 Comp., 6 39-10-3, enacted by Laws agency which result in dispositions which are included 


1976, ch. 260, 6 3; 1977, ch. 339, 8 1. in Subsection B(1), (2) or (3) are to the confiden- 
Section A includes both felony and misdemeanor tiality provisions of the Arrest Information 

arrest records. 1975 Op. Att'y Gen. No. 75-37 (opinion Act. 1978 Op. Att'y Gen. No. 78-9. 
by 1978 Op. Att'y Gen. No. 78-9). Disclosure proper where no negative disposition 


of “arrest record information” does not results. — The records of an adult charged with an 
trees 1978 Op. Att'y Gen. No. offense which does not result in a “negative 


Application of statute. — The Arrest Record Infor- constitute “arrest record information” as defined by 
mation Act does not come into play until after the this section. 1978 Op. Att'y Gen. No. 78-0. 
filing of a “formal criminal charge” or the “arrest” of What legislature intended by term “negative diepo- 
an individual, followed by a “negative disposition” of sition” is a disposition which is either not favorable 
the charges. 1978 Op. Aii y Gen. No. 78-9. to the state, ia. ucable to the individual charged 
Only those notations of an arrest or detention or conclusive. 1978 Op. Att'y Gen. No. 78-9. 
formal criminal charge filed by a law enforcement 


g 
5 


29-10-4. Confidentiality of arrest records. 


The arrest record information maintained by the state or any of its political subdivisions 
pertaining to any person charged with the commission of any crime shall be confidential 
and dissemination or the revealing the contents thereof, except as provided in the Arrest 
Record Information Act (29-10-1 to 29-10-8 NMSA 1978], is unlawful. 


History: 1953 Comp., § 39-10-4, enacted by Laws formation Act are “unlawful,” there are no any 
1975, ch. 260, § 4. criminal sanctions for releasing arrest infor- 
Croes-reference. — For crimes defined and mation in violation of the provisions of the act, since 
classified, see 30-1-4 to 30-14 NMSA 1978. 39-10-7, 1953 Comp., the penalty provision, was re 
Penalty provision repealed. — While this section pealed by Laws 1977, ch. 339, § 6. 1978 Op. Att'y Gen. 
still provides that violations of the Arrest Record In- No. 78-9. 


29-10-5. Exchange of information. 


A law enforcement agency may disseminate arrest record information to a federal, state 
or local government law enforcement agency, provided that when such arrest record 
information is disseminated to a law enforcement agency situated outside this state, such 
information shall be accompanied by a statement substantially embodying the intent set 
forth in Section 29-10-4 NMSA 1978 of the Arrest Record Information Act [29-10-1 to 29-10-8 
NMSA 1978]. Nothing in the Arrest Record Information Act prohibits direct access by the 
attorney general, district attorney or the courts to such information where it is deemed 
necessary in the performance of their functions under law. Nothing in the Arrest Record 
Information Act prohibits direct access by a law enforcement agency to automated wanted 
information pertaining to a person or to stolen property information. 


History: 1953 Comp., § 39-10-5, enacted by Laws 
1975, ch. 260, § 5; 1977, ch. 339, 8 2 


29-10-6. Access by individuals. 


A. Upon satisfactory verification of his identity, any individual may inspect, in person, 
through counsel or through his authorized agent, arrest record information maintained by 
[a] law enforcement agency concerning him. 

B. Personnel assigned to contractual research for a state or federally approved criminal 
justice project shall be permitted access to arrest record information. Approval personnel 
shall not further disseminate such information except as statistical or analytical records 
or reports in which individuals are not identified and from which their identities are not 


ascertainable. 
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History; 1953 Comp., § 39-10-6, enacted by Laws 
1975, ch, 260, & 6; 1977, ch. 399, 6 3. 


29-10-7. Application. 


A. The provisions of the Arrest Record Information Act [29-10-1 to 29-10-8 NMSA 1978] 
do not apply to criminal history record information contained in: 

(1) posters, announcements or lists for identifying or apprehending fugitives or 
wanted persons; 

(2) original records of entry such as police blotters maintained by criminal justice 
agencies, compiled chronologically and required by Jaw or long-standing custom to be made 
public, if such records are organized on a chronological basis; 

(3) court records of public judicial proceedings; 

(4) published court or administrative opinions or public judicial, administrative or 
legislative proceedings; 

(5) records of traffic offenses and accident reports; 

(6) announcements of executive clemency; and 

(7) statistical or analytical records or reports in which individuals are not identified 
and from which their identities are not ascertainable. 

B. Nothing in this act (29-10-1 to 29-10-8 NMSA 1978) prevents a law enforcement agency 
from disclosing to the public arrest record information related to the offense for w':ich an 
adult individual is currently within the criminal justice system. Nor is a law enforcement 
agency prohibited from confirming prior arrest record information to members of the news 
media or any other person, upon specific inquiry as to whether a named individual was 
arrested, detained, indicted or whether an information or other formal charge was filed, 
on a specified date, if the arrest record information disclosed is based on data enumerated 
by Subsection A of this section. 


History: 1953 Comp., § 39-10-8, enacted by Laws Att'y Gen. No. 78-9). 
1977, ch. 339, § 4. Repeal and reenactment broadened — 

Repeal and reenactment. — Laws 1977, ch. 339, § 4, In the repeal and reenactment of this section, the 
repeals 39-10-86, 1953 Comp. relating to the phrase “indexed chronologically” in Subsection A(2) 
application of the Arrest Record Information Act, and became “compiled chronologically,” 
enacts the above section. the requirement that the records must be “ 

Information to be included in police blotter. — The to qualify as “original records of entry.” The 
following information may be appropriately included “or long-standing custom” was added also, 
by a law enforcement agency in a police blotter or legitimating a long-standing custom by which 
original record of entry: the name, physical law enforcement agencies had released information 
description, place and date of birth, address and from police blotters and other such original records. 
occupation of the individual arrested; the time and 1978 Op. Att'y Gen. No. 78-9 

system 


place of arrest; the offense for which the individual Meaning of “within the criminal justice P. 
was arrested or detained; and the name of the — While the statute does not specify what is meant 
arresting officer This list should be interpreted as a by “within the criminal justice system,” the term ap 
minimum requirement but not to the exclusion of pears to relate to the status of an adult who has been 


additional information which may presently appear arrested or formally charged with a criminal offense 
on the initial records of entry or police blotters being until such time as there is a final “negative disposi- 
used by some law enforcement agencies. 1975 Op. tion.” 1978 Op. Att'y Gen. No. 78-9. 

Att'y Gen. No. 75-37 (opinion superseded by 1978 Op. 


29-10-8. Review of arrest record information. 


A person who believes that arrest record information concerning him is inaccurate or 
incomplete shall, upon satisfactory verification of his identity, be entitled to review such 
information and obtain a copy of it for the purpose of challenge or correction. In the event 
a law enforcement agency refuses to correct challenged information to the satisfaction of 
the person to whom the inaccurate or incorrect information relates, the person shall be 
entitled to petition the district court to correct such information. 


History: 1953 Comp., § 39-10-9, enacted by Laws Repealing clause. — Laws 1977, ch. 339, § 6, repeals 
1977, ch. 339, & 5. 39-10-7, 1953 Comp. 
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Chapter 28 
ARTICLE 2 
Criminal Offender Employment Act 
a Shor. itle. ‘aos Nonapplicability to law enforcement agencies. 
28-2-2. Purpse of act. 28-26. Applicability. 
28-2-3. Er >.: rment eligibility determination. 
28-2-4. Powe: wo refuse, renew or revoke 


28-2-1. Short title. 


Sections | through 6 (28-2-1 to 28-2-6 NMSA 1978) of this act may be cited as the “Criminal 
Offender Employment Act.” 


History: 1953 Comp., § 41-24-1, enacted by Laws 
1974, ch. 78, § 1. 


28-2-2. Purpose of act. 

The legislature finds that the public is best protected when criminal offenders or 
ex-convicts are given the opportunity to secure employment or to engage in a lawful trade, 
occupation or profession and that barriers to such employment should be removed to make 
rehabilitation feasible. 


History: 1953 Comp., § 41-24-2, enacted by Laws 
1974, ch. 78, § 2. 


28-2-3. Employment eligibility determination. 


A. Subject to the provisions of Subsection B of this section and Sections 3 (4) and 4 [5] 
(28-2-4, 28-2-5 NMSA 1978] of the Criminal Offender Employment Act, in determining 
eligibility for employment with the state or any of its political subdivisions or for a license, 
permit, certificate or other authority to engage in any regulated trade, business or 
profession, the board or other department or agency having jurisdiction may take into 
consideration the -onviction, but such conviction shall not operate as an automatic bar to 
obtaining public employment or license or other authority to practice the trade, business 
or profession. 
B. The following criminal records shall not be used, distributed or disseminated in 
connection with an application for any public employment, license or other authority: 
(1) records of arrest not followed by a valid conviction; and 
(2) misdemeanor convictions not involving moral turpitude. 


History: 1953 Comp., § 41-24-3, enacted by Laws State board of education subject to act. — The state 
1974, ch. 78, § 3. board of education is subject to the provisions of Crimi- 

Cross-reference. — For persons convicted of nal Offender Employment Act (COEA), because it is 
felonious or infamous crime ineligible for public office an agency which determines eligibility for employ- 
unless pardoned or restored to political rights, see ment with the state. Bertrand v. New Mexico State Bd. 
10-1-2 NMSA 1978. ot Educ., 88 N.M. 611, 544 P.2d 1176 (Ct. App. 1975), 

Compiler's note. — The probable legislative intent cert. denied, 89 N M. 5, 546 P.2d 70 (1976). 


was to refer to Laws 1974, ch. 78, §§ 4 and 5, as 
indicated by the brackets in Subsection A. 
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28-2-4. Power to refuse, renew, suspend or revoke public employment or 
license. 


A. Any board or other agency having jurisdiction over employment by the state or any 
of its political subdivisions or the practice of any trade, business or profession may refuse 
to grant or renew, or may suspend or revoke, any public employment or license or other 
authority to engage in the public employment, trade, business or profession for any one or 
any combination of the following causes: 

(1) where the applicant, employee or licensee has been convicted of a felony or a 
misde:..<.nor involving moral turpitude and tlc cximinal conviction directly relates to the 
particular employment, trade, business or profession; or 

(2) where the applicant, employee or licensee has been convicted of a felony or a 
misdemeanor involving moral turpitude and the criminal conviction does not directly relate 
to the particular employment, trade, business or profession, if the board or other agency 
determines, after investigation, that the person so convicted has not been sufficiently 
rehabilitated to warrant the public trust. 

3B. The board sz other agency shall explicitly state ii writing the reasons for a decision 
which prohibits the person from engaging in the employment, trade, business or profession, 
if the decision is based in whole or part on conviction of any crime described in Paragraph 
(1) of Subsection A of this section. Completion of probation or parole supervision, or of a 
period of three years after final discharge or release from any term of imprisonment without 
any subsequent conviction, shall create a presumption of sufficient rehabilitation for 
purposes of Paragraph (2) of Subsection A of this section. 


History: 1953 Comp., § 41-24-4, enacted by Laws rehabilitation, the appeiiate court would not substi- 
1974, ch. 78, 8 4. tute its judgment for that of the board. Bertrand v. 
Meaning. of rehabilitation. — While New Mexico State Bd. of Educ., 88 N.M. 611, 544 P.2d 
“rehabilitation” is not defined in this section 1176 (Ct. App. 1975), cert. denied, 89 N.M. 5, 646 P.2d 
(although the statute does create a presumption of 70 (1976). 
rehabilitation after completion of parole, or after a Writing requirement explained. — When a decision 
certain period has elapsed after release from prison) is made on grounds that a criminal conviction 
its dictionary definition is to restore a condition of relates to a person's profession, the reasons for 
good health, ability to work or the like. Bertrand v. a decision must be explicitly stated in writing. It is not 


1176 (Ct. App. 1975), cert. denied, 89 N.M. 5, 546 P.2d but rather the “reasons” for the conclusion that there 
70 (1976). is a direct relation must be given, especially so that 
Where court accepted board rehabilitation deci- a reviewing body may know the reasons for the ad- 
— Probative evidence of rehabilitation of a ministrative body's conclusion; and if the conviction 
teacher who was on one year’s probation for one count of a crime is to operate as other than an automatic bar 
of distribution of marijuana included her conscien- to employment, the administrative agencies must ex- 
tious and successful performance at her job and the plain what they perceive the detrimental effect of em- 
parents’ perception of her as a person with whom they ployment to be. Bertrand v. New Mexico State Bd. of 
would trust their children; but evidence that she had Educ., 88 N.M. 611, 544 P.2d 1176 (Ct. App. 19765), cert. 
become angry when her probation officer would not denied, 89 N.M. 5, 546 P.2d 70 (1976). 
let her see her file, made a derogatory comment about SD 6 eee Oo Se 


; 


of some bad laws, but for him to do what he wanted, proached by her probation officer, although it was a 
was probative of what the board could conclude was matter of public record, the court of appeals declined 
@ poor attitude towards criminal offenses for one who to impute this knowledge to the board so as to estop 


was a teacher, and since the state board members it from dismissing her. Bertrand v. New Mexico State 
spoke to her at some length themselves and were able Bd. of Educ., 88 N.M. 611, 544 P.2d 1176 (Ct. App. 
to draw their own impressions of her progress towards 1975), cert. denied, 89 N.M. 5, 546 P.2d 70 (1976). 
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28-2-5. Nonapplicability to law enforcement agencies. 


The Criminal Offender Employment Act (28-2-1 to 28-2-6 NMSA 1978] is not applicable 
to any law enforcement agency; however, nothing herein shall be construed to preclude a 
law enforcement age=<y in its discretion from adopting the policy set forth herein. 


History: 1963 Comp., § 41-24-5, enacted by Laws 
1974, ch. 78, 6 &. 


28-2-6. Applicability. 


The provisions of the Criminal Offender Employment Act (28-2-1 to 28-246 NMSA 1978] 
relating to any board or other agency which has jurisdiction over the practice of any trade, 
business or profession apply to authorities made subject to its coverage by law, or by any 
such authorities’ rules or regulations if permitted by law. 


History: 1953 Comp., 6 41-24-6, enacted by Laws 
1974, ch. 78, 8 6 
Chapter 19 
ARTICLE 2 
Inspection of Public Records 
cabs, Right to inspect public records; exceptions. = for 


inspection. 
14-2-2. Officers to provide opportunity and facilities 14-2-3. Penalties for violation of act. 


14-2-1. Right to inspect public records; exceptions. 


Every citizen of this state has a right to inspect any public records of this state except: 
A. records pertaining to physical or mental examinations and medical treatment of 
persons confined to any institutions; 
B. letters of reference concerning employment, licensing or permits; 
C. letters or memorandums which are matters of opinion in personnel files or 
students’ cumulative files; and 
D. as otherwise provided by law. 


History: 1941 Comp., § 13-501, enacted by Laws 
? wre § 1; 1953 Comp., § 71-6-1; Laws 1973, 
271, 8 1. 
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14-2-2. [Officers to provide opportunity and facilities for inspection.) 


All officers having the custody of any state, county, echool, city or town records in this 
state shall furnish proper and reasonable opportunities for the inspection and examination 
of all the records requested of their respective offices and reasonable facilities for making 
memoranda abstracts therefrom, during the usual business hours, to all persons having 
occasion to make examination of them for any lawful purpose. 


History: 1941 Comp., § 13-502, enacted by Laws 
1947, ch. 130, 6 2; 1963 Comp., § 71-6-2. 


14-2-3. [Penalties for violation of act.) 


county records which are subject to inspection as pro- 
vided in 14-2-1 NMSA 1978 and this section. 1964 Op. 
Att'y Gen. No. 64-109. 

Privilege of inquiry as to faculty salary 


v. Board of Regents of E.N.M. Univ., 82 N.M. 
P.2d 607 (1971). 

Thought processes, or the offer of a contract, are not 
such a public record as would require public 
tion. Sanchez v. Board of Regents of E.N.M. Univ., 
N.M. 672, 486 P.2d 608 (1971). 

Right to inspect records of the board of regents of 
a state university on the subject of salary contract 
negotiations before the task was completed should be 
denied. Sanchez v. Board of Regents of E.N.M. Univ., 
82 N.M. 672, 486 P.2d 608 (1971). 


If any officer having the custody of any state, county, school, city or “own records in this 
state shall refuse to any citizen of this state the right to inspect any public records of this 
state, as provided in this act [14-2-1 to 14-2-3 NMSA 1978], such officer shall be guilty of 
a misdemeanor and shall, upon conviction thereof, be fined not less than two hundred and 
fifty dollars ($250.00) nor more than five hundred dollars ($500.00), or be sentenced to not 
less than sixty (60) days nor more than six (6) months in jail, or both such fine and 


imprisonment for each separate violation. 


History: 1941 Comp., § 13-503, enacted by Laws 
1947, ch. 130, § 3; 1953 Comp., § 71-5-3. 
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ARTICLE 3 
Public Records 
Sec. Sec. 
143-1. Short title. 14-3-19. Storage equipment, supplies and materials; 
143-2. Definitions. microfilm services and _ supplies; 


143-3. State commission of public records; creation. 
14-34. Duties and powers of commission. 

14-3-5. Gifts, donations and loans. 

14-36. Administrator; duties. 


14-3-7. Inspection and survey of public records. reports; uniform style and form. 
143-8. Records center. 14-3-22. Public policy on certain publications; state 
14-3-9. Disposition of public records. commission of public records duties. 
14-3-10. Disagreement as to value of records. 14-3-23. Manuals of procedure; preparation by state 
143-11. Destruction of records. agencies, review by state records 
14-3-12. Transfer of records upon termination of state administrator; publication. 

agencies. 14-3-24. State publications for sale or issue by state 
14-3-13. Protection of records. agencies; listing by state records 
14-3-14. Advisory groups. administrator. 
14-3-15. Reproduction on film; evidence; review, 14-3-25. Personal files, records and documents of 

inventory and approval of systems. elected state officials; placing in state 
14-3-16. Attorney general may replevin state records. archives by the state records 
143-17. Approval of existing state agency systems. administrator. 


14-3-18. County and municipal records. 


14-3-1. Short title. 
This act (14-3-1 to 14-3-16, 14-3-18 NMSA 1978] may be cited as the “Public Records Act.” 


History: 1953 Comp., § 71-6-1, enacted by Laws Cross-reference. — As to Public Health Act records 
1959, ch. 245, § 1. being confidential, see 24-1-20 NMSA 1978. 


14-3-2. Definitions. 


As used in the Public Records Act [14-3-1 to 14-3-16, 14-3-18 NMSA 1978}: 

A. “commission” means the state commission of public records; 

B. “administrator” means the state records administrator; 

C. “public records” means all books, papers, maps, photographs or other 
documentary materials, regardless of physical form or characteristics, made or received by 
any agency in pursuance of law or in connection with the transaction of public business 
and preserved, or appropriate for preservation, by the agency or its legitimate successor as 
evidence of the organization, functions, policies, decisions, procedures, operations or other 
activities of the government, or because of the informational and historical value of data 
contained therein. Library or museum material of the state library, state institutions and 
state museums, extra copies of documents preserved only for convenience of reference and 
stocks of publications and processed documents are not included; 

D. “agency” means any state agency, department, bureau, board, commission, 
institution or other organization of the state government, the territorial government and 
the Spanish and Mexican governments in New Mexico; 

E. “records center” means the central records depository which is the principal state 
facility for the storage, disposal, allocation or use of noncurrent records of agencies, or 
materials obtained from other sources; and 

F. “microphotography system” means all microphotography equipment, services and 
supplies. 


History: 1953 Comp., § 71-6-2, enacted by Laws 
1959, ch. 245, § 2; 1963, ch. 186, § 1; 1977, ch. 301, § 1. 

The 1977 amendment added Subsection F. 

Term “public records” in this section includes the 
records of various public officials as that term is used 
in the Inspection of Public Records Act, 14-2-1 to 14-2-3 
NMSA 1978, being those “public records” which are 


necessary or incidental to fulfilling the public officer's 
duties imposed upon his office by operation of law. 
1969 Op. Att’y Gen. No. 69-139. 

In order to be considered a “public record,” an item 
must have some continuing significance or impor- 
tance. There must be some purpose or reason for its 
preservation. Therefore, general correspondence files 
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Chapter 30 


30-31-28. Conditional discharge for possession as first offense. 


A. If any person who has not previously been convicted of violating the laws of any state 
or any laws of the United States relating to narcotic drugs, marijuana, hallucinogenic or 
depressant or stimulant substances, is found guilty of a violation of Section 23 (30-31-23 
NMSA 1978), after trial or upon a plea of guilty, the court may, without entering a judgment 
of guilty and with the consent of the person, defer further proceedings and place him on 
probation upon reasonable conditions and for a period, not to exceed one year, as the court 
may prescribe. 

B. Upon violation of a condition of the probation, the court may enter an adjudication of 
guilt and proceed as otherwise provided. The court may, in its discretion, dismiss the 
proceedings against the person and discharge him from probation before the expiration of 
the maximum period prescribed from the person’s probation. 

C. If during the period of his probation the person does not violate any of the conditions 
of the probation, then upon expiration of the period the court shall discharge such person 
and dismiss the proceedings against him. Discharge and cismissal under this section shall 
be without court adjudication of guilt, but a nonpublic record shall he retained by the 
attorney general solely for the purpose of use by the courts in determining whether or not, 
in subsequent proceedings, the person qualifies under this section. A discharge or dismissal 
shall not be deemed a conviction for purposes of disqualifications or disabilities imposed by 
law upon conviction of a crime including the penalties prescribed under this section for 
second or subsequent convictions or for any other purpose. Discharge and dismissal under 
this section may occur only once with respect to any person. 

D. Upon the dismissal of a person and discharge of the proceedings against him under this 
section, a person, if he was not over eighteen years of age at the time of the offense, may 
apply to the court for an order to expunge from all official records all recordation relating 
to his arrest, indictment or information, trial, finding or plea of guilty, and dismissal and 
discharge pursuant to this section except nonpublic records filed with the attorney general. 
If the court determines, after hearing, that the person was dismissed and the proceedings 
against him discharged and that he was not over eighteen years of age ai tiie time of the 
offense, it shall enter the order. The effect of the order shall be to restore the person, in the 
contemplation of the law, to the status he occupied before the arrest or indictment or 
information. No person in whose behalf an order has been entered shall be held thereafter 
under any provision of any law to be guilty of perjury or otherwise giving a false statement 
by reason of his failures to recite or acknowledge such arrest, or indictment or information, 


or trial in response to any inquiry made of him for any purpose. 


History: 1983 Comp., § 54-11-28, enacted by Laws 
1972, ch. 84, 8 28. 
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Category 


Citation 


1. State Regulatory Authority Ex Law Sect. 837.8 x 


2. Privacy and Security Council 


3. Dissemination Regulations 
Conviction Information 


3.10 Authorizes to Criminal Justice Agencies | CPL 160.30 Xx 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies Corr Law Sect. 752 x 
3.12 Authorizes to Private Sector Corr Law Sect. 752 Xx 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies CPL 160.30 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | CPL 160.30 x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33. Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 
5. Right to Challenge 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information CPL 160.50 | x 
8. Purging Conviction Information CPL 160.55 | Xx 
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9. Sealing Non-Conviction Information CPL 170.56 X 
CPL 160.50 x 
10. Sealing Conviction Information CPL 160.55 | x 
ae CPL 160.60 . 
11. Removal of Disqualifications CPL 170. 56 
12. Right to State Non-Existence of Record 160.60 x 
13. Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements CPL 160.20; Exec. Law Sect. 837-4 | x 
14.2 Auditing Requirements 
14.3 Other Accuracy/Completeness 
Requirements 
15. Dedication 
7 x 
16. Civil Remedies Cor Can Sam. PP 
17. Criminal Penalties 
18. Pvblic Records Pub Off Law Sect. 87 | 
+ 
| 
19. Separation of Files | 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
r 
22. Security Ex Law Sect. 837 | x 
22.1 Physical (Building) Security | 
22.2 Administrative Security | 
| 
22.3 Computer Security iz 
- 
23. Transaction Logs | 
24. Training Employees | 
25. Listing of Information Systems L | 
| 
26. FOIA (Including CJl) 1 | | 
27. FOIA (Excluding CJ1) ) | 
Ex Law Sect. 836, $37.6 | xX | 
28. Central State Repository 
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New York Criminal Procedure Law 


§ 160.50 Order upon termination of criminal action in favor of the ac- 


1. Upon the termination of a criminal action or against 
® person in favor of such person, as defined in subdivision two of this 
section, unless the district attorney upon motion with not less than 
five days notice to such person or his attorney demonstrates to the sat- 
isfaction of the court that the interests of justice require otherwise, or 
the court on its own motion with not less than five days notice to such 
person or his attorney determines that the interests of justice require 
otherwise and states the reasons for such determination on the record, 
the court wherein such criminal action or proceeding was terminated 
shall enter an order, which shall immediately be served by the clerk of 
the court upon the commissioner of the division of criminal justice 
services and upon the heads of all police departments and other law 
enforcement cies having copies thereof, directing that : 

(a) eve otograph of suc n and pope plate or proof, 
and all palmprints and finge ts taken or made of such person pur- 
suant to the provisions of this article in regard to the action or pat ing 
terminated, except a dismissal pursuant to section 170.56 or 210.46 of this 
chapter, and all duplicates and copies thereof, shal! forthwith be returned 
to such person, or to the attorney who represented him at the time of the 
termination of the action or proceeding, at the address given by such 
person or attorney during the action or proceeding, by the division of 
criminal justice services and by any police department or law enforcement 
agency having any such photograph, pho phic plate or proof, palm- 
print or fingerprints in its possession or under its control ; 

(b) any police department or law enforcement agency, including the 
division of criminal justice services, which transmitted or otherwise for- 
warded to any agency of the United States or of any other state or of 
any other jurisdiction outside the state of New York copies of any such 
pho phs, photographic plates or proofs, palmprints and fingerprints, 
including those — to actions or proceedings which were dismissed 
pursuant to section 170.56 or 210.46 of this chapter, shall forthwith 
formally request in writing that all such copies be returned to the police 
department or law enforcement y | which transmitted or forwarded 
them, and upon such return such department or agency shall return them 
as provided herein, except that those relating to dismissals pursuant to 
section 170.56 or 210.46 of this chapter shall not be returned by such 
department or cy; . 

(c) all official records and papers, including judgments and orders of 
a court but not including published court decisions or opinions or records 
and briefs on appeal, relating to the arrest or prosecution, including all 
duplicates and copies thereof, on file with the division of criminal justice 
services, any court, police agency, or prosecutor’s office be sealed and not 
made available to any person or public or private agency; and 

(d) such records shall be made available to the person accused or to 
such person’s designated agent, and shall be made available to (i) a 
prosecutor in any proceeding in which the accused has moved for an 
order pursuant to section 170.56 or 210.46 of this chapter, or (ii) a law 
enforcement agency upon ex parte motion in any superior court, if such 
agency demonstrates to the satisfaction of the court that justice requires 
that such records be made available to it, or (iii) any state or local 
officer or agency with responsibility for the issuance of licenses to pos- 
sess guns, when the accused has made application for such a license. 

2. For the purposes of subdivision one of this section, a criminal ac- 
tion or proceeding against a person shall be considered terminated in 
favor of such person where: 

(a) an order dismissing the entire accusatory instrument against such 
person pursuant to article four hundred seventy was entered; or 
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(b) an order to dismiss the entire accusatory instrument against such 

n pursuant to section 170.30, 170.50, 170.55, 170.56, 170.75, 180.70, 

0.20 or 210.46 of this chapter or section 81.25 of the mental hygiene 

law was entered or deemed entered and the people have not enpeae 

from such order or the determination of an appeal or appeals by the 
people from such order has been against the people; or 


aah") a verdict of complete acquittal was made pursuant to section 
.10 of this chapter; or 


(d) a trial order of dismissal of the entire accusa instrument 
against such person pursuant to section 290.10 or 360.40 of this chapter 
was entered and the people have not appealed from such order or the 
determination of an appeal or appeals by the people from such order has 
been against the people; or 

(e) an order setting aside a verdict pursuant to section 330.30 or 
370.10 of this chapter was entered and the people have not appealed 
from such order or the determination of an ap or appeals by the 
a from such order has been against the people and no new trial has 

ordered; or 

(f) an order vacating a judgment pursuant to section 440.10 of this 
chapter was entered and the people have not appealed from such order 
or the determination of an appeal or appeals by the e from such 
order has been against the people, and no new trial has been ordered; or 


(g) an order of discharge pursuant to article seventy of the civil prac- 
tice law and rules was entered on a ground which invalidates the con- 
viction and the people have not appealed from such order or the de- 
termination of an appeal or appeals by the people from such order has 
been against the people; or 

(h) where all charges against such person are dismissed pursuant to 
section 190.75 of this chapter. In such event, the clerk of the court 
which empaneled the grand jury shall serve a certification of such dis- 
position upon the division of criminal justice services and upon the ap- 
propriate police department or law enforcement agency which upon re- 
ceipt thereof, shall comply with the provisions of paragraphs (a), (b), 
(c) and (d) of subdivision one of this section in the same manner as is re- 
quired thereunder with respect to an order of a court entered pursu- 
ant to said subdivision one; or 

(i) prior to the filing of an accusatory instrument in a local criminal 
court against such person, the prosecutor elects not to prosecute such 
person. In such event, the prosecutor shall serve a certification of such 
disposition upon the division of criminal justice services and upon the ap- 
propriate police department or law enforcement agency which, upon re- 
— thereof, shall comply with the provisions of paragraphs (a), (b), (¢) 
and (d) of subdivision one of this section in the same manner as is re- 
quired thereunder with respect to an order of a court entered pursuant 
to said subdivision one. 

(j) following the arrest of such person, the arresting police agency, 
prior to the filing of an accusatory instrument in a local criminal court 
but subsequent to the forwarding of a copy of the fingerprints of such 
person to the division of criminal justice services, elects not to proceed 
further. In such event, the head of the arresting police agency shall 
serve a certification of such disposition upon the division of criminal 
justice services which, upon receipt thereof, shall comply with the provi- 
sions of paragraphs (a), (b), (c) and (d) of subdivision one of this sec- 
tion in the same manner as is required thereunder with respect to an 
order of a court entered pursuant to said subdivision one. 

(k)(i) The accusatory instrument alleged a violation of article two 
hundred twenty or section 240.36 of the penal law, prior to the taking 
effect of article two hundred twenty-one of the penal law, or a violation 
of article two hundred twenty-one of the penal law; (ii) the sole con- 
trolled substance involved is marijuana; (iii) the conviction was only 
tor a violation or violations; and (iv) at least three years have passed 
since the offense occurred. 
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3. A person in whose favor a criminal action or proceeding was 
terminated, as defined in ph (a) through (h) of subdivision two 
of this section, prior to the effective date of this section, may upon mo- 
tion apply to the court in which such termination occurred, upon not 
less than twenty days notice to the district attorney, for an order grant- 
ing to such n the relief set forth in subdivision one of this section, 
and such order shall be granted unless the district attorney demonstrates 
to the satisfaction of the court that the interests of justice require other- 
wise. A n in whose favor a criminal action or proceeding was 
terminated, as defined in paragraph (i) or (j) of subdivision two of this 
section, prior to the effective date of this section, may apply to the ap- 
propriate prosecutor or police agency for a certification as described 
in said paragraph (i) or (j) granting to such person the relief set forth 
therein, and such certification shall be granted by such prosecutor or 
police agency. 

Added L.1976, c. 877, § 1; amended L.1977, ¢. 835, §§ 1, 2; L.1977, ¢. 905, 
§ 1; L.1980, ¢. 192, § 2. 


“ehh t 


§ 160.55 Order upon termination of criminal action by conviction for 
noncriminal offense 


1. Upon the termination of a criminal action or proceeding against a 
person by the conviction of such person of a traffic infraction or a vi- 
olation, other than a violation of loitering as described in paragraph (d) 
or (e) of subdivision one of section 160.10 of this chapter, unless the 
district attorney upon motion with not less than five days notice to 
such person or his attorney demonstrates to the satisfaction of the court 
that the interests of justice require otherwise, or the court on its own mo- 
tion with not less than five days notice to such —- or his attorney 
determines that the interests of justice require otherwise and states the 
reasons for such determination on the record, the court wherein such 
criminal action or proceeding was terminated shall enter an order, which 
shall immediately be served by the clerk of the court upon the commis- 
sioner of the division of criminal justice services and upon the heads 
of all police departments and other law enforcement agencies having 
copies thereof, directing that: 


(a) every photograph of such person and photographic plate or proof, 
and all palmprints and fingerprints taken or made of such person pur- 
suant to the provisions of this article in regard to the action or proceed- 
ing terminated, and all duplicates and copies thereof, shall forthwith be 
returned to such person, or to the attorney who represented him at the 
time of the termination of the action or proceeding, at the address given 
by such person or attorney during the action or proceeding, by the 
division of criminal justice services and by any police department or law 
enforcement agency having any such shoegresh, photographic plate or 
proof, palmprints or fingerprints in its possession or under its control; 


(b) any police department or law enforcement agency, including the 
division of criminal justice services, which transmitted or otherwise for- 
warded to any agency of the United States or of any other state or of 
any other jurisdiction outside the state of New York copies of any such 
photographs, photographic plates or proofs, palmprints and fingerprints, 
shall forthwith formally request in writing that all such copies be 
returned to the police department or law enforcement agency which trans- 
mitted or forwarded them, and upon such return such department or 
agency shall return them as provided herein; 


(c) all official records and papers relating to the arrest or prosecu- 
tion, including all duplicates and copies thereof, on file with the divi- 
sion of criminal justice services shall be sealed and not made availa- 
ble to any person or public or private agency; and 
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(d) the records referred to in paragraph (¢) of this subdivision shall 
be made available to the person accused or to such person's designated 
agent, and shall be made available to (i) © poensouter tn eng peessediog 
in which the accused has moved for an order pursuant to section 170 
or 210.46 of this chapter, or (ii) a law enforcement agency upon ex 
parte motion in any superior court, if such demonstrates to the 
catieieaten of the conn Chas fuses vepnees such records be made 
available to it, or (iii) any state or local officer or agency with responsi- 
bility for the issuance of licenses to possess guns, when the accused has 
made application for such a license. 

2. A person against whom a criminal action or proceeding was termi- 
nated by such ’s conviction of a traffic infraction or violation 
other than a violation of mg as described in paragraph (d) or (e) 
of subdivision one of section 160.10 of this chapter, or of a traffic in- 
fraction prior to the effective date of this section, may upon motion ap- 
ply to the court in which such termination occurred, upon not less than 
twenty days notice to the district attorney, for an order granting to such 
person the relief set forth in subdivision one of this section, and such 
order shall be granted unless the district attorney demonstrates to the 
satisfaction of the court that the interests of justice require otherwise. 


3. This section shall not apply to an action terminated in a manner 
gy in paragraph (k) of subdivision two of section 160.50 of this 
chapter. 

Added L.1980, ¢. 192, § 1. 

Effective Date. Section effective 

mes 1980, pursuant to L.1980, c. 
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114-10.1.C x R 
1, State Regulatory Authority iionL2e15 x 1 
2. Privacy and Security Council 4 
3, Dissemination Regulations 
y Inform 114-10.1 x C 
3,10 Authorizes to Criminal Justice Agencies | 114-19 X 
3.11 Authorizes to Govt. Non-Criminal 114-101 x A 
Justice Agencies 114-19 Xx 
312 Authorizes to Private Sector 114-10.1 x R 
3.13 Prohibits to Criminal Justice Agencies 0 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies L 
3.15 Prohibits to Private Sector | 
Non-Con vic tion Information t14-10.1 x N 
3.20 Authorizes to Criminal Justice Agencies 114-19 Xx 
3.21 Authorizes to Govt. Non-Criminal 114-101 x A 
Justice Agencies 114-19 X 
3.22 Authorizes to Private Sector 114-10 xX 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information ii4-10.1 x 
3.30 Authorizes to Criminal Justice Agencies | 114-19 x 
3.31 Authorizes to Govt. Non-Criminal 114-10.1 x 
Justice Agencies 114-19 X 
3.32. Authorizes to Private Sector 114-10.1 Xx 
3.33 Prohibits to Criminal Justice Agencies 
' 3,34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes Reg. 0808 X 
4.3 Right to Inspect and Obtain Copy Reg. 0808 x 
5. Right to Challenge Reg. 0808 ‘| 
| 
6. Judicial Review of Challenged Information 
| 
7. Purging Non-Conviction Information 15-224 | . 
: 15-223 X 
8. Purging Conviction Information 90 -96 | x | 
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Sealing Non-Conviction Information 
10. Sealing Conviction Information | 
90-96 | 4A 
Ll. Removal of Disqualifications 15-223 x 
15. xX 
12. Right to State Non-Existence of Record 15-224 Xx 
90-96 Xx 
114-10.1 x 
13, Research Access Reg. .0202 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies 
17, Criminal Penalties 
° x 
18. Public Records — 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security | | 
22.2 Administrative Security i | 
22.3. Computer Security | 
+ 
23. Transaction Logs 1 | 
24. Training Employees at 
25. Listing of Information Systems | | 
i 
26. FOIA (Including CJl) | | 
| ~ oT 
| | } 
27. FOIA (Excluding CJ!) | {| [| 
114-10 | x} | 
28. Central State Repository - 114-19 x | 
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NORTH CAROLINA 
North Carolina General Statutes 


§ 15-224. Expunction of records when charges are dismissed or there are 
— Fis we, as otherwise provided in G.S. 90-96, if any 
person is with a crime, either a misdemeanor or a felony, and the 


person 
court of the county where the charge was brought for an order to from 
sl official records any entries relating to his hension or trial The court 
shall hold a hearing on the application and, upon that at the time any of 
the proceedings against him occurred the person had not attained the age of 18 
years and had not previously been convicted of any felony or misdemeanor other 
than a traffic violation under the laws of the United States, this State, or any 
other state, the court shall order the expunction. No person 3s to whom such an 
order has been entered shall be held thereafter under any provision of any law 
to be guilty of perjury, or to be guilty of otherwise giving a false statement or 
response to any inquiry made for any purpose, by reason of his failure to recite 
or acknowledge any expunged entries concerning apprehension or trial. The 
clerk shall send a copy of the woe order to any public official known to 
be a custodian of such entries. (1979, c. 61.) 
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North Carolina Administrative Codes, 12 NCAC 4&C 


-0202 RESEARCH USE AND ACCESS OF COMPUTERIZED CRIMINAL IyPORMATION 


(a) Researchecs who wish to use criminal justice information 
maintained by the Police Information Network shall first submit 
to the Director of the Police Information Network a completed 
research design that guarantees adequate protection of security 
and privacy. Authorisation to use criminal justice information 
may be given after the Director of the Police Information Network 
has approved the research design. 


(b) The Police Information Network Advisory Policy Board 
may be consulted for recommendation prior to the Director of 
the Police Information Wetwork authorizing a particular research 
program agency access to computerized criminal information. 

(c) In making a determination, the Director and the advisory 
policy board must insure that an individual's rights to privacy 
will not be violated by the research program; that the program is 
calculated to prevent injury or embarrassment to any individual, 
and that the results outweigh any disadvantages that ace created 
for the Worth Carolina criminal justice system if the research 
information is provided. 


History Wote: Statutory Authority G. 8. 114-10; 114-10.1; 
Eff. February 1, 1976; 
Readopted Eff. January 5S, 1978; 
Amended Eff. November 1, 1980. 


-0203 LIMITS ON CRIMINAL JUSTICE RESEARCH 

(a) Research designs must preserve the anonymity of all 
subjects. The following requirements shall be applicable to 
all such programs of research and each criminal justice agency 
and researcher shall be responsible for their full and prompt 
implementation. 

(b) In no case shall computerized information furnished for 
purposes of any program of research be used to the detriment 
of person(s) to whom such information relates. 

(c) In no case may computerized information furnished for 
purposes of any program of research be used for any other 
purpose; nor may such information be used for any program of 
research other than that authorized by the Director of the Police 
‘Information Network. 

(4d) Each participant and employee of every program of research 
authorized access to computerized information shall, prior to 
having such access, fully and completely execute a non-disclosure 
agreement with theDirector of the Police Information Network. 

(e) In every case the authorization for access to computerized 
information shall assure the criminal justice agency and the 
Director of the Police Information Network full and complete 
rights to monitor the program of research to assure compliance 
with this Regulation. Such monitoring rights shall include the 
right of the Police Information Network staff and the Police 
Information Network Advisory Policy Board to audit and review 
such monitoring activities and also to pursue its own monitoring 
activities. , 

(f) Each program of research shall preserve the right of 
the Police Information Network and the criminal justice sgency 
involved to examine and verify the data generated as the result 
of the program, and if a material error or ommission is found 
to have occurred, to order that the data not be released for 
any purpose unless corrected to the satisfaction of the agency 
and the Police Information Network. 


History Note: Statutory Authority G. S. 114-10; 114-10.1; 
Erf. February 1, 1976; 
Readopted Eff. January 5, 1978; 
Amended Eff. November 1, 1980. 
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12-60-17 


Privacy and Security Council 


Dissemination Regulations 
Conviction Information 


3.10 Authorizes to Criminal Justice Agencies | 12-60-15 x 
3.11 Authorizes to Govt. Non-Criminal 

Justice Agencies 
3.12  Author.zes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 

Justice Agencies 
3.15. Prohibits to Private Sector 
N v I 
3.20 Authorizes to Criminal Justice Agencies | 12-60-15 x 
3.21 Authorizes to Govt. Non-Criminal 

Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. ~~ Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 

Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 

12-60-15 xX 


3.30 Authorizes to Criminal Justice Agencies 


3.3) Authorizes to Govt. Non-Criminal 
Justice Agencies 


3.32 Authorizes to Private Sector 


3.33 Prohibits to Criminal Justice Agencies 


3,34 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3.35 Prohibits to Private Sector 


Inspection 


4.| Right to Inspect Only 


4.2 Right to Inspect and Take Notes 


4.3 Right to Inspect and Obtain Copy 


Right to Challenge 


Judicial Review of Challenged Information 


Purging Non-Conviction Information 


Purging Conviction Information 
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9. Sealing Non-Conviction Information 12-53-18 X 
10. Sealing Conviction Information 
11. Removal of Disqualifications 12-53-18 Xx 
12. Right to State Non-Existence of Record 
13, Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements 12-60-11 x 
12-60-10 ‘ 
14.2 Auditing Requirements 
14.3 Other Accuracy/Compieteness 12-60-11 x 
Requirements 12-60-13 Xx 
15. Dedication 
16. Civil Remedies 
17. Criminal Penalties 
18. Public Records 0-08-18 . 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security 
22.2 Administrative Security 
] 
22.3 Computer Security 
23. Transaction Logs | ; | 
re 
24. Training Employees | 
— 
25. Listing of Information Systems | 
| 
26. FOIA (Including CJl) | | a 
| i 
27. FOIA (Excluding CJ) || 
| 
d ; X 
28. Central State Repository 7 sia dachce | 
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North Dakota Century Code 


12-53-18. Records on discharge from probation.—Every defendant 
who has fulfilled the conditions of his probation for the entire period 
thereof, or who shall have been discharged from probation prior to 
the termination of the period thereof, may at any time be permitted in 
the discretion of the court to withdraw his plea of guilty. The court 
may in its discretion set aside the verdict of guilty; and in either 
case, the court may dismiss the information or indictment against 
such defendant, who shall then be released from all penalties and 
disabilities resulting from the offense or crime of which he has been 
convicted. The clerk of the district court shall file all papers, including 
the findings and final orders in proceedings had hereunder, and shall 
note the date of filing on the papers. The records and papers shall 
be subject to examination by said clerk, the judges of the court, the 
juvenile commissioner, and the state’s attorney. Others ray examine 
such records and papers only upon the written order of one of the 
district judges. 

Source: S. L. 1947, ch. 184, § 6; R. C. 

1943, 1957 Supp., § 12-5318. 
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109. 57 
l. State Regulatory Authority 109. 57.1 
2. ‘Privacy and Security Council 
3. Dissemination Regulations 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 109.57(A) 
3.11 Authorizes to Govt. Non-Criminal 109. 57(D) 
Justice Agencies 
3.12 Authorizes to Private Sector 109. 57(D) 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 109. 57(A) 
3.21 Authorizes to Govt. Non-Criminal 109. 57(D) 
Justice Agencies 
3.22 Authorizes to Private Sector 109. 57(D) 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 109.57(A) 
Justice Agencies 
3.32 Authorizes to Private Sector 109. 57(D) 
3.33. ~=Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection ; 
4,1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obit 149.43 
3. Right to Challenge 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 2951.04. 1 
2151.35.8 
8. Purging Conviction Information 2953.32 
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Sealing Non-Conviction Information 
2151.35.8 ‘ 
10. Sealing Conviction Information 2953.32 x 
2151.35.8 
11. Removal of Disqualifications 2951.04.1 x 
2953.33 x 
12. Right to State Non-Existence of Record 2953.33 x 
13, Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 109.61 x 
a ——_e 109. 57(A) x 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 109. 57( A) 7 
Requirements 1347.05 x 
15. Dedication 
149.99 x 
16. Civil Remedies 1347.10 Xx 
1347.99 x 
17. Criminal Penalties 2953.35 x 
° x 
18. Public Records omen 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
| 
22. Security | 
, 
22.1 Physical (Building) Security 1347.05 x 
22.2 Administrative Security 1347.05 7 | 
22.3 Computer Security 1347.05 x I 
T 
23. Transaction Logs I | | 
24. Training Employees | 
25. Listing of Information Systems 1347.03 | x | i 
| 149.43 | x | 
26. FOIA (Including CJI) | | 
| r 
| | 1347.04 Ix) | 
27. FOIA (Excluding CJl) 149.43 {|x} | 
t rT, 
109. 57(C) | Xj} 
28. Central State Repository i | 
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[§ 2151.35.8] §2151.353 Expunge 
ment of record. 

Any person who has been adjudicated a deiin- 
quent or unruly child, may apply to the court for 
an expungement of his record, or the court may 
initiate expungement proceedings. Such applica- 
tion shall be filed no sooner than two years after 
the termination of any order made by the court, 
or two years efter his unconditional discharge 
from the Ohio youth commission or other institu- 
tion or facility to which he may have been com- 
mitted. 

Notice of the hearing on such application shall 
be given to the prosecuting attorney. . 

If the court finds that the rehabilitation of the 
person has been attained to a satisfactory degree, 
the court may order the records sealed and the 
proceedings in such case shall be deemed never 
to have occurred. All index references shall be 
deleted and the person and the court may prop- 
erly reply that no record exists with respect to 
such person upon any inquiry in the matter, 
Inspection of the records included in the order 
may thereafter be permitted by the court only 
upon application by the person who is the sub- 
ject of the records and only to such persons as 
are named in his application. 

The judgment rendered by the court under 
this chapter shall not impose any of the civil 
disabilities ordinarily imposed by conviction of a 
crime in that the child is not a criminal by rea- 
son of such adjudication, nor shall any child be 
charged or convicted of a crime in any court 
except as provided by this chapter. The disposi- 
tion of a child under the judgment rendered or 
any evidence given in court is not admissible as 
evidence against the child in any other case or 
proceeding in any other court, except that the 
judgment rendered and the disposition of such 

child may be considered by any court only as to 
the matter of sentence or to the granting of pro- 
bation. Such disposition or evidence shall not 


operate to disqualify a child in any future civil 
service examination, appointment, or application. 


§ 2151.15 Records; annual report; copies 
for distribution. 

The juvenile court shall maintain records of all 
official cases brought before it, mceluding an 2p- 
pearance docket, a journal, and a cashbook. The 


court shall maintain a separate docket for traffic 
offenses, in which case, all traffic cases oF 


pen. 
Ay later than pune, of each year, the 
prepare an annual report coverin 

ceding calendar year showing the me 
kinds of cases that have come before it, 
position thereof, and such other data 
to the work of the court as the juvenile 
dizecte or as the departm ! 

uests. Copies of such report shall 
with such department and with the 
county commissioners. With the a 
board copies may be — for distribution 
persons and agencies ted in the court 
community for dependent, neglected, 
delinquent and juvenile traffic offenders. 
The number of copies ordered printed and the 
estimated cost of each printed copy shall a 
on each copy of such report printed for 


bution, 


u 


3 
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[§ 2251.31.33 §2151.313 Finger 
prints and photographs. | 

No child shall be fingerprinted or photograph- 
ed in the investigation of a crime without the 
consent of the judge, except as provided in this 
section. Fingerprints of a child may be taken 
by law enforcement officers investigating the 
commission of an act which would be a felony 
if committed by aa adult when there is probable 
cause to believe that the child may have been 
involved in the felonious act being investigated. 

Unless otherwise ordered by the court, originals 
and all copies of such fingerprints or photographs 
shall be delivered to the juvenile court after use 
for their original purpose for such further use 
and disposition as the court directs. 

Fingerprints and photographs of a child shall 
be removed from the file and destroyed if a 


complaint is not filed or is dismissed after having 
been filed. 
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Category Citation L 
1, State Regulatory Authority A 
2.‘ Privacy and Security Council r 
3, Dissemination Regulations Secret Indictment: 22-385 x 0 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 74-150.9 x M 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies A 
3.12 Authorizes to Private Sector 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 74-150.9 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. += Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest information 
3.30 Authorizes to Criminal Justice Agencies | 74-150.9 Xx 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obtain Copy 
5. Right to Challenge 
6. Judicial Review of Challenged Information | 
22-991C | xX 
7. Purging Non-Conviction Information 74-150.7 1 x 
11-794 X 
8. Purging Conviction Information | Peer : 
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Sealing Non-Conviction Information 
10. Sealing Conviction Information | 
T 
11. Removal of Disqualifications 63-2-410 ‘ 
12. Right to State Non-Existence of Record 63-2-410 Xx 
13, Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements 74-150.10 xX 
74-150,12 x 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies . 
17. Criminal Penalties 
18. Public Records 51-26 
19. Separation of Files | 
| 
| 
20. Regulation of Intelligence Collection i 
| | 
21. Regulation of Intelligence Dissemination | | 
| 1 
| | 
22. Security | J 
22.1 Physical (Building) Security { |] 
22.2 Administrative Security i | 
22.3. Computer Security | | 
| 
23. Transaction Logs 
24. Training Employees t } 
25. Listing of Information Systems 74-118.13 | . | 
26. FOIA (Including CJ) | 
27. FOIA (Excluding CJl) ) i 
74-150.9 | X | 
28. Central State Repository | 
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1. State Regulatory Authority 1813555 x 
£E.O, 75-23 x 
2.‘ Privacy and Security Council E.O, 75-23, Sect. 10,11 x 
3, Dissemination Regulations Gen. A, aaa ~ 
Conviction Information E.0. 75-23 x 
3.10 Authorizes to Criminal Justice Agencies | Reg. 257-10-025 x 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. 257-10-025 x 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector Reg. 257-10-025 X 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | Reg. 257-10-025 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. 257-10-025 . 
3.22 Authorizes to Private Sector 
3.23 ~=Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25. Prohibits to Private Sector Reg. 257-10-025 x 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies Reg. 257-10-025 . 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. 257-10-025 x 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminai 
Justice Agencies 
3.35 Prohibits to Private Sector Reg. 257-10-025 X 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Co 181.555(2) A 
ight to Inspect and ad Reg, 257-10-035 X 
181.555(2) \ 
5. Right to Challenge Reg. 257-10-035 x 
181.555(2) x 
6. Judicial Review of Challenged Information Reg. 257-10-03 5( 5) X 
181. 555(3) X 
7. Purging Non-Conviction Information Reg. 257-10-020 X 
181.555(3) X 
8. Purging Conviction Information Reg. 257-10-020 X | 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 137,225 
rT 
11. Removal of Disqualifications 137.225 | 
| 
12. Right to State Non-Existence of Record 137.225 
E.O, 75-2 3,6) 
13. Research Access Reg. 257-10-030 
14. Accuracy and Completeness E.O, 75-23 
14.1 Disposition Reporting Requirements ae 181.921 | 
: | 
14.2 Auditing Requirements Reg. 257-10-040 | 
14.3 Other Accuracy/Completeness 181. 555(3) 
Requirements Reg. 257-10-020, 030 
15. Dedication 
Reg. 257-10-040 
16. Civil Remedies 192.490 
17. Criminal Penalties 
18. Public Records a | 
19. Separation of Files | 
20. Regulation of Intelligence Collection E.0, 75-23, Sect. 2 
21. Regulation of Intelligence Disseminat.on 
22. Security E.O. 75-23 
22.1 Physical (Building) Security Reg. 257-10-025 | 
22.2 Administrative Security Reg. 257-10-025 | 
22.3 Computer Security Reg. 257-10-025 | 
23. Transaction Logs Reg. 257-10-035 i 
24. Training Employees L 
25. Listing of Information Systems | 
| 
26. FOIA (Including CJ) 192. 500 | 
T | 
| 181.540 | 
. 181:066 
28. Central State Repository - j 
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Oregon Revised Statutes 


137.225 Order aside convic- 
tion; prerequisites; limitations. (1) At any 
time after the lapse of three years from the 
date of pronouncement of judgment, any de- 
fendant who has fully complied with and 
performed the sentence of the court and whose 
conviction is described in subsection (5) of this 
section by motion may apply to the court 
wherein that conviction was entered for entry 
of an order setting aside the conviction. 

(2) A copy of the motion and a full set of 
the defendant’s fingerprints shall be served 
upon the office of the prosecuting attorney 
who prosecuted the crime or violation and 
onvortunity be given to contest the motion. 
The fingerprint card with the notation “mo- 
tion for setting aside conviction” shall be 
forwarded to the bureau. Information result- 
ing from the fingerprint search along with the 
finge-print card shall be returned to the pro- 
secuting attorney. 

(3) Upon hearing the motion, the court 
may require the filing of such affidavits and 
may require the taking of such proofs as it 
deems proper. If the court determines that the 
circumstances and behavior of the applicant 
from the date of conviction to the date of the 
hearing on the motion warrant setting aside 
the conviction, it shall enter an appropriate 
order which shall state the original arrest 
charge and the conviction charge if different 
from the original, date of charge, submitting 
agency and disposition. The order shall fur- 
ther state that positive identification has been 
established by the bureau and further identi- 
fied as to state bureau number or submitting 
agency number. Upon the entry of such an 
order, the applicant for purposes of the law 
shall be deemed not to have been previously 
convicted and the court shall issue an order 
sealing the record of conviction and other 
official records in the case, including the 
records of arrest resulting in the criminal 
proceeding. 


209 


(4) The clerk of the court shall forward a 
certified copy of the order to such agencies as 
directed by the court. A certified copy must be 
sent to the Corrections Division when the 
person has been in the custody of the Correc- 
tions Division. Upon entry of such an order, 
such conviction, arrest or other proceeding 
shall be deemed not to have occurred, and the 
applicant may answer accordingly any ques- 
tions relating to their occurrence. 

(5) The provisions of subsection (1) of this 
section apply to a conviction of: 

(a) A Class C felony. 

(b) The crime of possession of the narcotic 
drug marijuana when that crime was punish- 
able as a felony only. 

(c) A crime punishable as either a felony 
or a misdemeanor, in the discretion of the 
court. 
(d) A misdemeanor, including a violation 
of a municipal ordinance, for which a jail 
sentence may be imposed. 

(e) A violation described in ORS 167.207, 
167.217 or 167.222. 


(f) An offense committed before January 
1, 1972, which if committed after that date 
would be: 


(A) A Class C felony. 


(B) A crime punishable as either a felony 
or a misdemeanor, in the discretion of the 
court. 


(C) A misdemeanor. 

(D) A violation. 

(6) The provisions of subsection (1) of this 
section do not apply to: 


(a) A person convicted of a state or munic- 
ipal traffic offense; 


(b) A person convicted, within the 10-year 
period immediately preceding the filing of his 


OREGON 


motion pursuant to subsection (1) of this sec- 
tion, of more than one offense, excluding 
motor vehicle violations, whether the second 
or additional convictions occurred in the same 
action in which the conviction as to which 
relief is sought occurred or in another action. 
Notwithstanding subsection (1) of this section, 
a conviction which has been set aside under 
this section shall be considered for the purpose 
of determining whether this pe~graph is 
applicable; or 


(c) A person who at the time the motion 
authorized by subsection (1) of this section is 
pending before the court is under charge of 
commission of any crime. 

(7) The provisions of subsection (1) of this 
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section apply to convictions which occurred 
before, as well as those which occurred after, 
September 9, 1971. 


(8) For purposes of any civil action in 
which truth is an element of a cause of action 
or affirmative defense, the provisions of sub- 
section (3) of this section providing that the 
conviction, arrest or other proceeding be 
deemed not to have occurred shall not apply 
and a party may apply to the court for an 
order requiring disclosure of the official 
records in the case as may be necessary in the 
interest of justice. [1971 c.434 §2; 1973 c.680 §3; 
1973 c.689 §la; 1973 c.836 §265; 1975 c.548 §10: 1 /5 
c.7.14 §2; 1977 ¢.286 $1] 
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1. State Regulatory Authority 18-9161 x , 
2.‘ Privacy and Security Council S 
3, Dissemination Regulations 1 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | 18-9121(a) + [ 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 18-9121 (b) » y 
3.12 Authorizes to Private Sector 18-9125 x 
L3.9121/b) A 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal N 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information A 
3.20 Authorizes to Criminal Justice Agencies | !8-9121‘a) X 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 18-9124 x 
Justice Agencies 18-9121(b) Xx 
3.25 Prohibits to Private Sector 18-9121(b) x 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 18-9121(a) x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 18-9121(b) ” 
3.32 Authorizes to Private Sector 18-9125 x 
18-9121(b) X 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3. Right to Inspect and Obtain Co 18-9151, 9152 X 
ight to inspect and ad Reg, 195.4 xX 
-9151, 9152 x 
5. Right to Challenge a 195.5 4 
6. Judicial Review of Challenged Information 18-91 52(e) Xx 
7. Purging Non-Conviction Information 18-9122 x 
| 
8. Purging Conviction Information 18-9122 | x 
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9. Sealing Non-Conviction Information 
10, Sealing Conviction Information 
ll, Removal of Disqualifications 
12, Right to State Non-Existence of Record 
13. Research Access 
14, Accuracy and Completeness 
14,1 Disposition Reporting Requirements 18-9112 X 
18-9113 Xx 
14.3 Other Accuracy/Completeness 18-9111, 9114, 9142 X 
Requirements Reg. 195.2 Xx 
15. Dedication 
18-9181, 9183 x 
16. Civil Remedies 
17. Criminal Penalties 
65-66. 1 x 
18. Public Records 
19. Separation of Files 18-9106 A 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security Gen. Reg. 195.6 xX 
22.1 Physical (Building) Security 18-9131 | X 
t 
22.2 Administrative Security 18-9131 | | xX 
22.3 Computer Security 18-9131 | X 
| 
23. Transaction Logs 18-9121 (f) | | x 
24. Training Employees | 
25. Listing of Information Systems 18-9171 Lt ‘i 
26. FOIA (Including CII) | 
27. FOIA (Excluding CID | 
| 
- | X 
28. Central State Repository 18-9104 | 
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Pennsylvania Statutes Annotated (Purdon) 
Title 18 


PART Ill. MISCELLANEOUS PROVISIONS 


Chapter 91. Criminal History Record Information 
Subchapter A. General Provisions 


§ 9101. Short title of chapter. 
$9102. Definitions. 
$9103. Applicability. 
§ 9104. Scope. 
$9105. Other criminal justice information. 
$9106. Prohibued information. 
Subchapter B. Completeness and Accuracy 


$9111. Duties of crminal justice agencies. 
$9112. Mandatory fingerprinting. 
$9113. Disposition reporting by criminal jusuce agencies. 
$9114. Correction of inaccurate information. 
Subchapter C. Dissemination of Criminal History Record Information 


$9121. General regulations. 


§ 9122. Expungement. 

§€ 9123 Juvenile records. 

§ 9124. Use of records by licensing agencies 

§ 9125. Use of records for employment. 
Subchapter D. Security 

§ 9131. Securny reyuirements for reposiiones. 
Subchapter E. Audit 

§ 914). Annual audit of repositories. 

§ 9142. Quality control. 
Subchapter F. Individual Right of Access and Review 

§ 9151. Right to access and review. 

§ 9152. Procedure. 

§ 9153. Individual rights on access and review 
Subchapter G. Responsibility of Attorney General 

§ 9161. Dutes of the Attorney General. 


Subchapter H. Public Notice 
§ 9171 Requirements of reposiones relating 10 public notice. 


Subchapter |. Sanctions 


§ 9181. General administrative sanctions. 
§ 9182. Criminal penalties (Repealed). 
§ 9183  Curvil actions. 
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PART Ill 
MISCELLANEOUS PROVISIONS 


Enactmem. Pari !'l was udded July 16, 1979 No.47. effective January |. 1980. 


CHAPTER, 91 
CRIMINAL HISTORY RECORD INFORMATION 


Enactmem. Chapter 91 was added Jul; 16, 1979. No.47, cifective January |. 
1980. 


SUBCHAPTER A 
GENERAL PROVISIONS 


$9101. Short title of chapter. 
This chapter shall be known and may be cited as the “Criminal History Record 
Information Act.” 


§ 9102. Definitions. 

The tollowing words and phrases when used in this chapter shall have the 
meanings given to them in this section unless the context clearly indicates 
otherwise: 

“Administration of criminal justice.” The activities directly concerned with the 
prevention, control or reduction of crime, the apprehension, detention. pretrial 
release. post-irial release. prosecution, adjudication. correctional supervision or 
rehabilitation of accused persons or criminal offenders: criminal identification ac- 
tivities: or the collection, storage dissemination or usage of criminal! history record 
information. 

“Audit.” The process of reviewing compliance with applicable Federal and 
State laws and regulations related to the privacy and security of criminal history 
record information. 

“Automated systems.” A computer or other internally programmed device 
capable of automatically accepting and processing data, including computer 
programs, data communication links, input and output data and data storage 
devices. 

“Central repository.” The central location for the collection, compilation, 
maintenance and dissemination of criminal history record information by thr 
Pennsvivania State Police. 4 

“Criminal history record information.” Information collected by criminal 
justice agencies concerning individuals, and arising from the initiation of a criminal 
proceeding consisting of identifiable descriptions. dates and noiations of arrests, in- 
dictments, informations or other formal criminal charges and any dispositions aris- 
ing therefrom. The term does not include intelligence information. investigative in- 
formation or treatment information, including medical and psychological informa- 
tion, or information and records specified in section 9104 (relating to scope). 

“Criminal justice agency.” Any court. including the minor judiciary. with 
criminal jurisdiction or any other governmental agency. or subunit thereof. created 
by statute or by the State or Federal constitutions. specifically authorized to per- 
form as its principal function the administration of criminal justice. and which 
allocates a substantial portion of its annual budget to such function. Criminal 
justice agencies include. but are not limited to: organized State and municipal 
police departments, local detention facilities. county. regional and State correc- 
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tional facilities, probation agencies. district or prosecuting attorneys. parole boards 
and pardon boards. 

“Disposition.” Information indicating that criminal proceedings have been 
concluded. including information disclosing that police have elected not to refer a 
matter for prosecution. that a prosecuting authority has elected not to commence 
criminal proceedings or thal a grand jury has failed to indict and disclosing the 
nature of the termination of the proceedings: or information disclosing that 
proceedings have been indefinitely postponed and also disclosing the reasc’ for 
such postponement. Dispositions of criminal proceedings in the Commonwealth 

hall include, but not be limited to. acquittal, acquittal by reason of insanity, 
pretrial probation or diversion, charge dismissed, guilty plea. nolle prosequi, no in- 
formation filed. nolo contendere plea, convicted, abatement. discharge under rules 
of the Pennsvivania Rules of Criminal Procedure. demurrer sustained. pardoned. 
sentence commuted, mistrial-defendant discharged. discharge from probation or 
parole or correctional supervision. 

“Dissemination.” The oral or written transmission or disclosure of criminal 
history record information to individuals or agencics other than the criminal justice 
agency which maintains the information. 

“Expunge.~ 

(1) To remove information so that there is notrace or indication that such in- 
formation existed: or 

(2) toeliminate all identifiers which may be used to trace the identity of an in- 
dividual. allowing remaining data to be used for statistical purposes. 

“Intelligence information.” Information concerning the habits. practices. 
characteristics. histor), possessions. associations or financial status of any in- 
dividual. 

“Investigative information.” Information assembled as a result of the perfor- 
mance of anv inquiry, formal or informal. into a criminal incident or an allegation 
of criminal wrongdoing and may include modus operandi information. 

“Repository.” Any location in which criminal history record information is 
collected. compiled. maintained and disseminated by a crimina! justice agency. 

“Treatment information.” Information concerning medical. psychiatric. psy- 
chological or other rehabilitative treatment provided. suggested or prescribed for 
any individual. 

(Dec. 14, 1979, No.127. eff. imd.) 

1979 Amendment. Act 127 amended the def of “criminal history record infor- 
mation.” added the defs. of “automated systems.” “intelligence information.” 
“investigative information” and “treatment information” and repealed the def. of 
“secondars dissemination.” 

§ 9103. Applicability. 

This chapter shall apply to persons within this Commonwealth and to anv agency 
of the Commonwealth or its political subdivisions which collects. maintains. dis- 
seminates or receives criminal history record information. 


§ 9104. Scope. 

(a) General rule.— Except for the provisions of Subchapter B (relating to com- 
pleteness and accuracy). Subchapter D (relating to security) and Subchapter F 
(relating to individual right of access and review). nothing in this chapter shall be 
construed to apply to: 

(1) Original records of entry compiled chronologically. including. but not 
muted to. police blotters. 
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(2) Any documents. records or indices prepared or maintained by or filed in 
uny court of the Commonwealth. including but not limited to the minor 
judiciary. 

(3) Posters, announcements. or lists for identil ving or apprehending fugit 
or wanted persons. 

(4) Announcements of executive clemency. 

(b) Court dockets and police blotters.—Court dockets and police blotters and 
intormation contained therein shall. for the purpose of this chapter. be considered 
public records. 

(c) Substitutes for court dockets. - Where court dockets are not maintained any 
reasunable substitute containing that information traditionally available in court 
dockets shall. for the purpose of this chapter, be considered public records. 

(d) Certain disclosures authorized. — Nothing in this chapter shall prohibit a 
criminal justice agency from disclosing an individual's prior criminal activity (o an 
individual or agency if the information disclosed is based on records set forth in 
subsection (a). 

(e) Nonecriminal justice agencies. -Informatwn collected by noncriminal 
justice agencies and individuals from the sources identified in this section shall not 
be considered criminal history record information. 

(Dec. 14, 1979. No.127, eff. imd.) 
1979 Amendment. Act !27 repealed subsec. id) und releticred subsec. (¢) to (d) 

and subsec. (1) to (e). 

§ 9105. Other criminal justice information. 

Nothing in this chapter shail be construed to apply to information concerning 
juveniles, except as provided in section 9123 (relating to juvenile records). unless 
they have been adjudicated as adults, nor shall it apply to intelligence information. 
investigative information, treatment information. including medical and psy- 
chiatric intormation. caution indicator information. modus operandi information. 
wanted persuns information. stolen property information, missing persons infor- 
mation. employment history information, personal history information, nor 
presentence investigation information. Criminal history record information imain- 
tained us a part ol these records shall not be disseminated unless in compliance with 
the provisions of this chapter. 


§ 9106. Prohibited information. 

Intelligence information. investigative information and treatment information: 
shall not be collected in the central repository nor in any automated or electronic 
criminal justice information system. This prohibition shall not preclude the collec- 
tion in the central repository of in anv automated or electronic criminal justice in- 
formation svstem of names. words. numbers. phrases or other similar index kevs to 
serve as indices (0 investigative reports. 

(Dec. 14, 1979. No.127. cif. und.) 


SUBCHAPTER B 
COMPLETENESS AND ACCURACY 


§ 9111. Duties of criminal justice agencies. 

It shall be the duty of every criminal justice agency within the Commonwealth to 
maintain complete and accurate criminal history record information and to report 
such information at such times and in such manner as reyuircd by the provisions of 
this chapter of other applicable statutes. 
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§ 9112. Mandatory fingerprinting. 

(a) General rule.—Fingerprints of all persons arresicd for a felony, mis- 
dcmeanor or summary offense which becomes a misdemeanor on a sccond arrest 
after conviction of that summary offense. shall be taken by the arresting authority, 
and within 48 hours of the arrest, shall be forwarded to, and ina manner and sucha 
form as provided by. the central repository. 

(b) Other cases.— Where private complaints for a felony or misdemeanor result 
in a conviction or where persons are proceeded against by a summons, or for 
offenses under section 3929 (relating to retail theft). the court of proper jurisdiction 
shall order the defendant to submit for fingerprinting by the municipal police of the 
jurisdiction in which the offense allegedly was committed or, in the absence of a 
police department, the State Police. Fingerprints so obtained shall be forwarded 
immediately to the central repository. 

(c) Transmittal of information.—The central reposiory shall transmit the 
criminal history record information to the criminal justice agency which submitted 
the fingerprint card. 

(Dec. 14, 1979, No.127. eff. imd.) 


1979 Amendment. Act !27 amended subsec. (b). 


§ 9113. Disposition reporting by criminal justice agencies. 

(a) Reports of dispositions required.— All criminal justice agencies. including 
but not limited to. courts, county. regional and State correctional institutions and 
parole and probation agencies. shall collect and submit reports of dispositions oc- 
curring within their respective agencies for criminal history record information. 
within 90 days of the date of such disposition to the central repository as provided 
for in this section. 

(b) Courts.—Courts shall collect and submit criminal court dispositions as re- 
quired by the Administrative Office of Pennsvivania Courts. 

(c) Correctional institutions.—County. regional and State correctional in- 
stitutions shall collect and submit information regarding the adinission. release and 
length of sentence of individuals sentenced to local and county institutions as re- 
quired by the Rureau of Correction. 

(d) Probation and parole offices.—-County probation and parole offices shall 
collect and submit information relating to the length of time and charges for which 
an individual is placed under and released from the jurisdiction of such agency as re- 
quired by the Pennsvivania Board of Probation and Parok. 

(e) State agencies.—The Administrative Office of Pennsylvania Courts. the 
Bureau of Correction. the Pennsylvania Board of Probation and Parole and the 
Pennsvivania Board of Pardons shail collect and submit to the central repository 
such information necessary to maintain complete and accurate criminal history 
record information. Each State agency listed in this subsection shall submit to the 
central repository any reports of dispositions occurring within their respective 
agencies and such information reported from county and local criminal justice 
agencies. 


§ 9114. Correction of inaccurate information. 

Within 15 davs of the detection of inaccurate data in a criminal history record. 
regardless of the manner of discovery. the criminal justice agency which reported 
the information shall comply with the following procedures to effect correction: 

(1) Correct its own records. 
(2) Notify all recipients. including the central repository. of the inaccurate 
data and the required correction 
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SUBCHAPTER C 
DISSE MINATION OF CRIMINAL HISTORY 
RECORD INFORMATION 


§ 9121. General regulations. 

(a) Dissemination to criminal justice agencies. Criminal history record infor- 
mation maintained by any criminal justice agency shall be disseminated to any 
crimina! justice agency or a noncriminal justice agency that is providing a service 
lor which a criminal justice agency is responsible, — 

(b) Dissemination to noncriminai justice agencies, — Criminal history record in- 
formation shall only be disseminaicd by a law enforcement agency to any individual 
of agency other than a criminal justice agency upon request: 

(1) A fee may be charged by a law entorcement agency for each request for the 
criminal history record information by an individual or agency other than a 
criminal justice agency. 

(2) Before a law enforcement agency disseminates criminal history record in-. 
formation to an individual or agency other than a criminal justice agency. it shall 
extract from the record all notations of arrests, indictments or other information 
relating to the initiation of criminal proceedings where there is a disposition of 
acquittal, charges are dismissed or withdrawn, a nolle proseyui is entered. the 
proceedings are indefinitely postponed or the individual is otherwise not found 
guilty of committing an alleged criminal act where three years have elapsed from 
the time of arrest and no proceedings are pending seeking conviction or where the 
conviction has occurred. 

(c) Data required to be kept.— Any criminal justice agency which disseminates 
criminal history record information must indicate to the recipient that the informa- 
tron disseminated ws only that information contained in its own file, the date of the 
last entry, and that asummary of the Statewide criminal history record information 
may be obtained from the central repository. 

(d) Extracting from the record. —\When criminal history record information is 
maintained by a criminal justice sgency in records containing investigative infor- 
mation, intelligence information, treatment information or other nonpublic infor- 
mation, the agency may extract and disseminate only the criminal history record in- 
formation if the dissemination is to be made to a noncriminal justice agency or in- 
dividual. 

(e) Dissemination procedures.—Criminal justice agencies may establisir 
reasonable procedures for the dissemination of criminal history record informa- 
tion. 

(f) Notations on record. - Reposiories must enter as a permanent part of an in- 
dividual’s criminal history record information file, a listing of all persons and agen- 
cies to whom they have disseminated that particular criminal history record infor- 
mation and the date and purpose for which the information was disseminated. Such 
listing shall be maintained separate from the record itself. 

(Dec. 14, 1979, No.127, eff. imd.) 


§ 9122. Expungement. 
(a) Specific proceedings. —Criminal history record information shall be ex- 
punged in a specific criminal proceeding when: 
(1) no disposition has been received or, upon request for criminal history 
record information, no disposition has been recorded in the repository within 18 
months alter the date of arrest and the court of proper jurisdiction certifies tothe 
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director of the repository that no disposition is available and no action is pen- 

ding. Expungement shall not occur until the certification from the court is recen - 

ed and the director of the repository authorizes such expungement: or 

(2) a court order requires that such nonconviction data be expunged. 

(b) Generally.—Criminal history record information may be expunged when: 

(1) an individual who is the subject of the information reaches 70 vears of age 
and has been frec of arrest or prosecution for ten vears following final release 
from confinement or supervision: or 

(2) an individual who 1s the subject of the information has been dcad for three 
years. 

(c) Maintenance of certain information required or authorized. -Notwithstan- 
ding any other p.ovision of this chapter, the prosecuting attorney and the central 
repository shall, and the court may. maintain a list of the names and other criminal 
history record information of persons whose records are required by law or court 
ule to be expunged where the individual has successfully completed the conditions 
of any pretrial or post-trial diversion or provaison program. Such information shall 
be used solely for the purpose of determining subscquent cligibility for such 
programs. Criminal history record information may be expunged as provided in 
subsection (b)(1) and (2). Such information shall be made available to any court 
upon request. 

(d) Notice of expungement. - Notice of cxpungement shall promptly be sub- 
mitted to the central resposiory which shall notify all criminal justice agencies 
which have received the criminal history record information to be expunged. 

(e) Public records.— Public records listed in section 9104(a) (relating to scope) 
shall not be expunged. 

(1) District attorney's notice.-- Noexpungement shall be made without ten days 
prior notice to the district attorney of the county wherc the original charges were 
filed. 

Applicabiliay. Section 4a) of the act of December 14. 1979. No.127. provided 
that subsec. (aM!) shall not he applicable to criminal proceedings initiated or com- 
pleted prior to December 14. 1979. untess requesied by an individual as provided in 
Subchapter F. 

§ 9123. Juvenile records. 

(a) Expungement of juvenile records. - Notwithstanding the provisions of sec- 
tion 9105 (relating to other criminal justice information) and cxcept upon cause 
shown, expungement of records of juvenile delinquency cases wherever kept or 
retained shall occur after ten davs notice tothe district attorney. whenever the court 
UPON its Motion or upon the motion of a child or the parents or guardian finds: 

(1) acomplaint ts filed which ts not substantiated or the petition which 1s filed 
as a result of a complaint is dismissed by the court other than as a result of an in- 
formal adjustment. 

(2) five vears have elapsed since the final discharge of the person from com- 
mitment. placement. probation or any other disposition and referral and since 
such final discharge. the person has not been convicted of a tclony. misdemeanor 
or adjudicated delingucnt and no procceding ts pending sccking such conviction 
or adjudication: or 

(3) the individual is 21 vcars of age or older and a court orders the expunge- 
ment 
(b) Notice to prosecuting attorney. [he court shall give notice of the 

applications for the expungement of juvenile records to the prosecuting attorneys 
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(c) Dependent children. All records of children alleged to be or adjudicated 
dependent may be expunged upon court order after the child is 21 years of age or 
older. 

(Dec. 14. 1979, No. 127. eff. imd.) 
1979 Amendment. \ct 127 amended subvec. (a). 


§ 9124. Use of records by licensing agencies. 

(a) State agencies. - Except us provided by thts chapter. a board. commission 
or department of the Commonwealth, when determining eligibility for licensing. 
certification, registration or permission to engage in a trade, profession or occupa- 
tion, may consider convictions of the applicant of crimes but the convictions shal? 
not preclude the issuance of a license. certificate. registration or permit. 

(b) Prohibited use of information. - The following information shall not be 
used in consideration of an application for a license. certificate, registration or per- 
mit: 

(1) Records of arrest if there is no conviction of a crime based on the arre: 

(2) Convictions which have been annulled of expunged. 

(3) Convictions of a summary offense. 

(4) Convictions for which the individual has received a pardon trom the 
Cievernor. 

(5) Convictions which do not relute to the applicant's suitability for the 
license. certificate, registration of permit. 

(c) State action authorized. Boards. commissions or departments of the Com- 
monweaith authorized to license. certify. register or permit the practice of trades. 
occupations or professions may refuse to grant or renew. or may suspend or revoke 
any license, certificate. registration or permit for the tollowing causes: 

(1) Where the applicant has been convicted of a felony. 

(2) Where the applicant has been convicted of a misdemeanor which relates 
to the trade. occupation of profession for which the license. certificaic. registra- 
tion of permit is sought. 

(d) Notice. The board. commission or department shall notify the individual 
in weiting of the reasons for a decision ‘vhich prohibits the applicant from prac- 
ticing (he wade. occupation or profession if such decision is based in whole or part 
on conviction of any crime. 

(Dec. 14, 1979, No.127, eff. imd.) 
1979 Amendment. Act 127 amended subsec. (b). 


§ 9125. Use of records for employment. 

(a) General rule. Whenever an cmplover is in receipt of information which ts 
part of an employment applicant's criminal history record information file. it may 
use that information for the purpose of deciding whether or not to hire the appli- 
cunt. only in accordance with this section. 

(b) Use of information. Arrests and misdemeanor convictions may be con’ 
sidered bv the employer oniv to the extent to which they relate to the applicant's 
suitability for employment in the position for which he has applied. 

(ce) Notice. The cmplover shall notify in writing the applicant if the decision 
nut to hire the applicant is based in whole of in part on criminal history record in- 
lormation. 

(Wee. 14. 1979. No. 127. eff. und.) 


1979 Amendment. \ct 127 amended subwe. (>) 
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SUBCHAPTER D 
SECURITY 


§ 9131. Security requirements for repositories. 

Every criminal justice agency collecting. stormng or disseminating criminal 
history record information shall ensure the confidentiality and security of criminal 
history record information by providing that wherever such information is main- 
tained. a criminal justice agency must: 

(1) Institute procedures to reasonably protect any repository from theft. fire. 
sabotage. flood. wind or cther nstural or man-made disasters. 

(2) Select, supervise and train all personnel authorized to have access to 
criminal history record information, 

(3) Ensure that, where computerized data processing is employed. the equip- 
ment utilized for maintaining criminal history record information is solely 
dedicated to purposes related to the administration of criminai justice. or, if the 
equipment is not used solely for the administration of criminal justice, the 
criminal justice agency shall be accorded equs! management participation in 
computer Operations used to maintain the criminal history record information. 

(4) Provide that criminal history record information maintained in a 
repository is disseminated upon proper validation only to those individuals and 
agencies authorized to receive the information by the provisions of this chapter. 


SUBCHAPTER E 
AUDIT 
§ 9141. Annual audit of repositories. 
(a) Audit required.— The At:orney General shall conduct annual audits of the 


central repository and of a representative sample of all repositories to ensure that 
the provisions of this chapter are upheld. 

(b) Access to records.— Persons conducting the audit shall be provided access 
to all records. reports and listings required to conduct an audit of criminal history 
record informatior,, c2 all persons with access to such information or authorized 
\o receive such information shall cooperate with and provide information re- 
quested. 

ic) Contents of audit.—The audit shali contain a report of deficiencies and 
recommendations for the correction of such deficiencies. Upon the completion of 
every audit, the audited agency shall carry out the recommendations within a 
reasonable period of time unless the audit report is appealed to the Attorney 
General and the appeal is upheld. 

(d) Modification of recommendations.— The Attorney General shall have the 
power to modify the corrective measures recommended by the audit. 


§ 9142. Quality control. 

Each repository shall establish effective procedures. in compliance with rules and 
regulations promulgated by the Attorney General. for the completeness and ac- 
curacy of criminal histor, record information 


SUBCHAPTER F 
INDIVIDUAL RIGHT OF ACCESS AND REVIEW 


§ 9151. Right to access and review. 
. (a) General rule.—Any individual or his legal representative has the right to 
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review, challenge. correct and appeal the accuracy and completeness of his criminal 
history record information. 

(b) Prisoners.— Persons incarcerated in correctional facilities and institutions 
mav auihorize a correctional emplovee to obtain a copy of their criminal history 
record information for the purpose of review. challenge and appeai. 


§ 9152. Procedure. 

(a) Rules and regulations.— The Attorney General in cooperation with ap- 
propriate criminal justice agencies shall promulgate rules and regulations to imple- 
ment this section and shall establish reasonable fees. 

(b) Requests for information.— Any individual requesting to review his or her 
own criminal history record information shall submit proper identification (o the 
criminal justice agency which maintains his or her record. Proper identification 
shall be determined by the officials of the repository where the request is made. If 
criminal history record information exists the individual may review a copy of su_ 
information without undue delay for the purpose of review and challenge. 

(c) Challenge of accuracy. — The individual may challenge the accuracy of his or 
her criminal history record information by specifying which portion of the record ts 
incorrect and what the correct version should be. Failure to challenge any portion 
of the record in existence at that time will place the burden of proving the inac- 
curacy of any part subsequently challenged upon the individual. Information sub- 
sequentiv added to such record shall also be subject to review. challenge. correction 
or appeal. ; 

(d) Review of challenge.— All criminal justice agencies shall have 60 davs to 
conduct a review of any challenge and shail have the burden of proving the accuracy 
of the record. If the challenge is deemed valid. the appropriate officials must ensure 
(hat: 

(1) The criminal history record information is corrected. 

(2) Acertified and corrected copy of the criminal history record information 
is provided to the individual. 

(3) Prior erroneous criminal history record information disseminated to 
criminal justice agencies shall be destroyed or returned and replaced with cor- 
rected information. 

(4) The individual is supplied with the names of those noncriminal justice 
agencies and individuals which have received erroneous criminal history record 
information. 

(e) Appeals. — 

(1) If the chailenge is ruled invalid, an individual has the right to appeal the 
decision to the Attorney General within 30 davs of notification of the decision by 
the criminal justice agency. 

(2) The Attorney General shall have the authority to conduct administrative - 
appeal hearings in accordance with the Administrative Agency Law. 

(3) The decision of the Attorney General may be appealed to the Com- 
monweailth Court by an aggrieved individual. 


Applicabiiky. Section 4b) of the act of December |4. 1979. No. 127. provided 
that subsec. (d3) and (4) shall only apply to criminal history record information 
disseminated after December |4. 1979 


§ 9153. Individual rights on access and review. 
Any individual exercising his or her mght to access and review under the 
provisions of this subchapter shall be informed when criminal history record infor- 
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mation is made available that he or she is under no obligation to divulge such infor- 
mation to an\ person oF agency. 


SUBCHAPTER G 
RESPONSIBILITY OF ATTORNEY GENERAL 


§ 9161. Duties of the Attorney General. 
The Attorney General shall have the power and authority to: 

(1) Establish rules and regulations for ciuminal history record information 
with respect to secunty. completeness, accuracy, individual access and review, 
quality con.rol and audits of repositones. 

(2) Establish a uniform schedule of reasonable fees for the costs of reproduc- 
ing criminal history record information for individual access and review and for 
research or statistical purposes and access by noncriminal justice agencies. 

(3) Make investigations concerning all matters touching the administration 
and enforcement of this chapter and the rules and regulations promulgated 
thereunder. 

(4) Institute civil and criminal proceedings for violations af this chapter and 
the rules and regulations adopted thereunder. 

(5) Conduct annual audits of the central repository and of a representative 
sample of all repositones within the Commonwealth. coliecting. compiling. 
maintaining and disseminating criminal history record information. 

(6) Appoint such emplovees and agents as it may deem necessary. 


SUBCHAPTER H 
PUBLIC NOTICE 


§ 9171. Requirements of repositories relating to public notice. 
Repositories maintaining criminal history record informaiion shall inform the 
public and post in a public place, notice of the existence, purpose. use and 
accessibility of the criminal history record information they maintain and the re- 
quirements of the repository for identification on individual access and review. 


SUBCHAPTER | 
SANCTIONS 


§ 9181. General administrative sanctions. 
Any person. including an\ agency or organization, who violates the provisions of 
this chapter or any regulations or rules promulgated under it may: 
(1) Be denied access to specified cnminal history record information for such 
period of time as the Attorney General deems appropriate. 
(2) Be subject to civil or criminal penalties or other remedies as provided for 
in this chapter 
(3) In the case of an emplovee of any agency who violates any provision of 
this chapter, be administratively disciplined by discharge. suspension. reduction 
in grade. transfer of other formal disciplinary action as the agency deems ap- 
yropriate 


¥ 9182. Criminal penalties (Repealed). 


Repeal Note. Section 9IS2 was repealed December 14.1979 No 127 effective 
immediaicls 
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§ 9183. Civil actions. 

(a) Injunctions. —The Attomey General or any other individual or agency may 
institute an action in a court of proper jurisdiction against any person, agency or 
Organization to enjoin any criminal justice agency, noncriminal justice agency. 
Organization or individual violating the provisions of this chapter or to compel such 
agency, organization or person to comply with the provisions of this chapter. . 

(b) Action for damages. — 

(1) Any person aggrieved by a violation of the provisions of this chapter or of 
the rules and regulations promulgated under this chapter. shall have the substan- 
tive right to bring an action for damages by reason of such violation ina court of 
competent jurisdiction. 

(2) A person found bv the court to have been aggrieved by a violation of t. 
chapter or the rules or regulations promulgated under this chapter. shall be en- 
litled to actual and real damages of not less than $100 for each violation and to 
reasonable costs of litigation and attorney's feces. Exemplary and punitive 
damages of not less than $1.000 nor more than $10.000 shall be imposed for any 
violation of thes chapter, or the ruses or regulations adopted under this chapter. 
lound to be willful. 


+t t 


REGULATIONS FOR THE ADMINISTRATION OF THE CRIMINAL 
HISTORY RECORD INFORMATION ACT 


Subpart K. CRIMINAL INFORMATION 
CHAPTER 195. CRIMINAL RECORDS 


Table of Contents 

Sec. 

195.1 Definitions. 

195.2 Completeness and accuracy. 
195.3 Uniform schedule of fees. 
195.4 Access and review. 

195.5 Challenge. 


195.6 Security. 


§ 195.1. Definitions. 


The following words and terms, when used in this chapter, shall have, 
unless the context clearly indicates otherwise, the following meanings. 


Act — 18 Pa.C. S.§ § 9101 — 9183. 


Administration of criminal justice - The activities directly concerned with 
the prevention, control or reduction of crime and the apprehension, detention, 
pretrial release, post - trial release, prosecution, adjudication, correctional 
supervision, or rehabilitation of accused persons or criminal offenders: criminal 
identification activities; or the collection, storage, dissemination, or usage of 
Criminal history record information. 
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Automated systems - A computer or other internally programmed device 
capable of automatically accepting and processing data, including computer 
programs, data communication links, input and output data, and data storage 
devices. 


Central rep sitory - The central location for the collection, compilation, 
maintenance, and dissemination of criminal history record information by the 
Pennsylvania State Police. 


Criminal history record information - Information collected by criminal 
justice agencies concerning individuals and arising from the initiation of a 
criminal proceeding, consisting of Identiflable descriptions, and dates and 
notations of arrests, indectments, informations, of other formal criminal charges 
and any dispositions arising therefrom; the term does not include intellige 
information, investigative information, treatment information, or en 
and records specified in 18 Pa. C. S. § 9104. 


Criminal justice agency - Any court including the minor judiciary with 
criminal jurisdiction of any other governmental agency of subunit thercof 
Created by staiuie of by the State or Federal constitutions, specifically 
authorized to perform as its principal function the administration of criminal 
justice, and which allocates a substantial portion of its annual budget to such 
function. Criminal justice agencies Include, but are not limited to organized 
State and municipal police departments, local detention facilities, county, 
regional and State correctional facilities, probation agencies, district of pros- 
ecuting attorneys, parole boards, and pardon boards. 


Disposition - information indicating that criminal proceedings have been 
concluded including information disclosing that police have elected not to 
refer a matter for prosecuting, that a prosecuting authority has elected not tu 
commence criminal proceedings, or that a grand jury has failed to indict and 
disclosing the nature of the termination uf the proceedings of information 
disclosing that proceedings have been indefinitely postponed and also disclosing 
the reason for such postponement. Dispositions of criminal proceedings in this 
Commonwealth shall include, but not be limited to acquittal, acquittal by 
reason of insanity, pretrail probation or diversion, charge dismissed, guilty plea 
nolle prosequi, no information filed, nolo contendere plea, convicted 
abatement, discharge under the provisions of 234 Pa. Code (relating to rules 
criminal procedure), demurrer sustained, pardoned, sentence commutes, 
mistrial - defendant, discharge from probation or parole, of correctional 
supervision. 


Dissemination - The oral or written transmission or disclosure of criminal 
history record information to individuals or agencies other than the crimin 
justice agency which maintains the information. 


Expunge - To remove information so that there is no trace of indication 
that such information existed; or to eliminate all identifiers which may be used 
to trace the identity of an individual, allowing remaining data to be used for 
Statistical purposes. 


Intelligence information - Information concerning the habits, practices, 
characteristics, history, possessions, associations, of financial status of any 
individual. 


Investigative information Information assembled as a fesult of the 
performance of any inquiry, formal or informal, into a criminal incident of an 
allegation of criminal wrongdoing; the term may include modus operandi 
information. 
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Repository - Any location in which criminal history record information is 
collected, compiled, maintained, and disseminated by a criminal justice agency. 


Secondary dissemination - (Reserved) 


Treatment information - Information corcerning medical, psychiatric, 
psychological, or other rehabilitative treatment provided, suggested, or 
prescribed for any individual. 


§ 195.2. Completeness and accuracy. 


(a) As to each written indication contained in a repository’s records 
that a criminal charge has been brought against an individual, the repository 
shall maintain a complete and accurate criminal record as to that charge. 


(bo) A complete and accurate criminal history record as to a particular 
criminal charge shall include but not be limited to the following: 


(1) The full name and aliases of the individual charged. 


(2) An accurate statement of the crime charged, including the title 
of the offense and the statutory citation and the Offense Tracking Number 
(OTN) - with appropriate prefixes and suffixes - whenever an OTN has 
been assigned. 


(3) The final or latest disposition of the charge. 
(4) The sentence imposed for a conviction of the charge. 

(c) The timely recording and reporting of dispositions, the taking and 
filing of fingerprints, the expunging of information, and the correcting of 
inaccurate information shall be conducted in the manner set forth in 18 
Pa. C. S. § 9111-9114, 9121-9123 and 9153. 

3 195.3. Uniform schedule of fees. 

Individuals and noncriminal justice agencies requesting criminal history 
record information, whether for individual access and review or for other 
purposes shall pay a nonrefundable fee of $10 for each request made. Such fee 
shall be paid by check or money order and shall be made payable to the re - 
ponding repository. 


§ 195.4. Access and review. 


(a) An individual shall be permitted to review his own criminal history 
record information maintained by any repository. 
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(b) The individual wishing to review his own record shall complete a 
Request for Review of Criminal History Record Information Form which may 
be obtained from the Pennsylvania State Police or from any repository. The 
individual making such a request shall be required to indicate on the application 
form only his full name including any aliases, his current address, the date an 
place of his birth and his social security number. The completed form shoula 
then be delivered, by mail or in person, to the repository maintaining the 
information the individual wishes to review. 


(c) An individual exercising his right ta review his criminal history 
record information shall be informed that hs is mot required to divulge such 
information or the lack thereof to any person oi agency. 


(d) If, after a proper search, criminal history record information is not 
found in the responding repository, the individual shail be so informed, in 
writing, within 30 days of receipt by the repository of the application from and 
fee. 


(e) If criminal history record information is founa in tie responding 
repository, the repository shall, within 30 days of receipt of ie application 
form and fee, deliver by mail to the address indicated on the application form 
or deliver in person a copy of the information to the ‘sdividual making the 
request. 


(f) If the individual requests information from a repository other 
than the central repository, the respository which disseminates the criminal 
history record information shall indicate to the recipient that the information 
disseminated is only the information contained in its own files as of the date 
of the last entry and that a summary of the statewide criminal history recor. 
information may be obtained from the centrai repository. 


§ 195.5. Challenge. 


(a) Enciosed along with the copy of the criminal history record infor - 
mation shall be a postage paid for~ *+ Challenge Form - which is to b. 
completed and returned within 3C ays of (Se date the form is received by the 
subject of the criminal history wd '\for, ~le> and which states that the 


subject has reviewed the crimi = nits ~ Ife a. > > and that he understands 
that those portions of the recc 2 ‘¢ all be presumed by law to 
be accurate. The challenge for s =.ta.. old letters: “YOU HAVE 30 
DAYS FROM THE DATE C i 1S NOWCE TO CHALLENGE THE 


ACCURACY OF THE INFORMA™ ION CONTAINED HEREIN.” 


(bo) An individual wishing to challenge the accuracy of the reviewed 
criminal history record information must, within 30 days of the date the in - 
formation is received, submit the Challenge Form to the repository identify - 
ing therein the portion or portions of the record being challenged and pro - 
viding his correct version of his record and an explanation of why he believes 
his version to be correct. 
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(c) Upon receiving such written notification of a challenge, the repository 
maintaining the criminal history information being challenged shall conduct a 
review for accuracy, which review shall be completed within 60 days of the date 
the challenge is received. The responding repository has the burden of showing 
the accuracy of the information; except that, when the information has been 
contributed by another repository, the contributing repository shall, upon 


request by the responding repository, verify or correct such information within 
30 days of the date the request for verification is received. 


(d) The findings of the respository shall be communicated to the in - 
dividual. If the repository determines that the record |s correct, the respository 
shall so notify the individual and advise him of his right to appeal. Such notice 
2nd advice shall be delivered to the individual at the address indicated on the 

allenge Form. 


(e) If the challenge is determined to be valid, the repository shall so 
notify the individual by mail at the address indicated on the challenge form, 
and the repository shall insure that: 


(1) the record ts corrected; 


(2) a certified and corrected copy of the record is provided to 
the individual; 


(3) errors in criminal history record information previously dis - 
seminated to criminal justice agencies are eliminated and replaced with 
corrected information. 


(4) the individual is suppiled with the names and addresses of 
those noncriminal justice agencies and individuals which have received 
erroneous criminal history record information; and 


(5) every reasonable effort is made to notify those individuals and 
noncriminal justice agencies to whom the erroneous information was 
disseminated; such notification shall include a certified and corrected 
copy of the record. 


§ 195.6. Security. 


Each criminal justice agency which collects, compiles, maintains, or dis - 
seminates criminal history record information shall develope and implement a 
plan to insure the security of all such information contained in its repositories. 
Such plan shall conform to the requirements of 18 Pa. C. S. § 9131, and a copy 

* the pian shall be submitted to the Attorney General by March 5, 1980. The 
torney General may approve or disapprove such pian or portions thereof 
“and may require that different procedures by implemented to insure security. 
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3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information Reg. Sect. &(a) X 
3.30 Authorizes to Criminal Justice Agencies Act Sect. 4 x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. Sect. &cX1) X 
3.32 Authorizes to Private Sector Reg. SEct. 8(cX!) X 
3.33 Prohibits to Criminal Justice Agenciec 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4. Inspection 
4.| Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy Act Sect. 4(m) x 
__ Reg, Sect. Ha) X 
Act Sect. 4(o) X 
5. Right to Challenge Act. Sect. 15 . 
Reg. Sect. Ab) X 
6. Judicial Review of Challenged Information Act Sect. 16 | 2 
-—— | 
7 Purging Non-Conviction Information 
| 
8. Purging Conviction Information Act Sect. 8 | i 
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14.1 Disposition Reporting Requirements Act #129 Sect. | x 
Reg, Sect. 6 Xx 
14.2 Auditing Requirements 
“— Reg. Sect. 10 x 
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Act June 30, 1977 #129 Sect. 1, 13 | x 
28. Central State Repository Reg. Sect. 6 | x 
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Code Civil Proc. - Evidence 


§ 1781. Right to inspect and copy public documents 

Every citizen has a right to inspect and take a copy of any 
public document of Puerto Rico, except as otherwise expressly pro- 
vided by !aw.—Code Civil Proc., 1985, § 409. 


(No. 129) 
(Approved June 30, 1977) 
AN ACT 
To establish a Criminal Justice Information System in the 


Commonwealth of Puerto Rico. 


STATEMENT OF MOTIVES 

The Legislature of the Commonwealth of Pucrto Rico 
recognizes the need to develop and establish a Criminal 
Justice Information Sysiem in the Commonwealth through which 
prompt and accurate information will be made available to 
the various agencies composing the Criminal Justice Systen, 
for the proper discharge of their duties and necds. 

In cognition of the fact that the compilation, storace, 
usc, diffusion, analysis and evaluation of information relat- 
ec to citizens is protected by the Constitution of the Comnon- 
wealth, the Legislature hereby establishes the necessary 
structure for the operation, control and coordination of the 
Criminal Justice Information System in the Commonwealth of 


Pucrto Rico, so as to guarantee the right to individual privacy. 
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This legislation vests in an Executive Board, consisting 
of high government officials, the duty of establishing the 
public policy for the System and creates a working group that 
will be responsible for the compliance of public policy direcc- 


tives at the operational levels of the System's components. 


BE IT ENACTCD BY THE LEGISLATURE OF PUENTO RICO: 

Section 1.- Creation of the-Criminal Justice Information 
System.- 

The Criminal Justice Information System is hereby created 
to provide full and accurate information to the various agen- 
cles that compose the Criminal Justice System for the proper 


functioning of. their needs. It shall. be composed by three agen.-- 


cies of the Executive Branch: the Cgpartment of Justice, the 
Puerto Rico Police and the Correctional Administration, and by 
the Judicial Branch, through the Courts Administration. The 
Criminal Justice Information System shall compile information 
on such individuals who are convicted, with regard to past and 
present events of the criminal proceedings and any action re- 
sulting therefrom, such as the arrest, filing of charges, 
sentencing and imprisonment. 

The agencies composing the Criminal Justice System shall 


furnish the information to be compiled uninterruptedly, promptly 
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and in accordance with the Rules of the Executive Board of the 
System. 

Section 2.- Definitions.- 

For the purposes of this Act, the following terms shall 
-have the meanings stated bclow: 

l.- System-means the Criminal Justice Information System. 

2.- Executive Board-means the Executive Board of the 


Criminal Justice Information System. 


3.~ Administrative Director- means the Administrative 
Director of the Criminal Justice Information System. 


&4.- Working Croup- means the personnel which includes 


the Data Center Director of the information system of each 


component of the Criminal Justice System of the Commonwealth 
and the Data Center Director of the Criminal Justice 
Information System. 

Section 3.- Creation of the Executive Board of the 
Crimin2zl Justice Information System. 

An Executive Board of the Criminal Justice Information 
System is hereby established which shall be composed of the 
following officers: 

The Secretary of Justice, who shall be its Chairman, the 
Administrative Director of the Courts, the Police Superinten- 
dent, and the Correctional Administration Director. The 
Exccutive Board shall be attached to the Committee to Fight 


Crime 
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Section 4%.- Powers and Duties of the Executive Board.- 


The Executive Board shall have the following powers and 


a) To hold the mectings needed to carry out the purposes 
of this Act. It shall be the duty of the Secretary of Justice 
to call the meetings. 

b) To establish the structure and determine the opera- 
tional directives for the Criminal Justice Information System. 

c) To establish and promulgate the rules and regulations 


for the Syste 1. Said rules and regulations shall have the 


force of law after the provisions of.Act No. 112 of June 30, 
1957, Known as the ‘Regulations Act of 1958', are complied 
with. 

d) To amend the regulations mentioned in subsection (c), 
on occasion, as circumstances may warrant. 

e) To establish priorities in the use of the equipment 
and technical facilities of the System. 

f) To designate the Administrative Director of the System 
and the Director of the System's Data Center. 

g) To establish the guidelines, supervise the operations, 
and evaluate the performance of the System's -working group. 

h) To consider the requests of other agencies’ within and 


without the Commonwealth Government and to adopt the necessary 
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agreements to share such information as may be necessary or 
convenient for the Commonwealth. 

4)° To study and evaluate laws, directives and practices of 
the Federal Government and other state governments with regard 
to Criminal Justice Information Systems, for the improvement 
of the Commonwealth's System and to guarantee compliance with 
pertinent Federal legislation. 

3) To investigate the allegations of violations of the 
provisions of this Act. 

k) To promote statistical, criminological, procedural, 


administrative. or substantive studies based on information 


contained’ in the System which will tend to improve the 
Criminal: Justice System. 

1) To create a Statistical Analysis Center, uncer 
a Director, who shall answer to the Executive Board and 
whose function shall be to analyze and interpret the infor- 
mation compiled by the System. 

m) To issue a certificate, through the Puerto -Rico 
Police's Criminal Identification Division which will contain 
data on the verdicts of guilt in the file of each person who 
may have a record in the Criminal Justice Information System 
@s a result of heving been sentenced by any Court of Justice 


of the Commonwealth. 


ner 


PUERTO RICO 


Any individual, upon prior verification of his identity, 
or through his designated attorney, may request and obtain 
the certificate of his criminal’ record. Any party in a civil 
or criminal case may also request and obtain the certificate 
of the criminal record of any party or witness in the case 
involved. 

n) The decisions of the Executive Board shall be made 
with due regard to, and without interfering with the auton- 
omy and separation of the legislative, executive and judicial 
powers, as established by the Constitution and the laws of 
the Commonwealth of Puerto Rico. 

©) To review the adverse decisions of the Administrative 
Director -in such cases where a citizen has filed a written 
claim alleging that the information complicd by the Infor- 
mation System is incorrect, incomplete or {illegal. 

Section 5.- Reports and Recommendations of the Executive 
Board.- 

The Executive Board shall render an annual report to the 
Governor, to thé Chief Justice of the Supreme Court, and to 
the Legislature of Puerto Rico, with respect to the compliance 
with this Act, including recommendations as to new legislation 
or amendments to existing legislation. The Executive Board 


may submit whatever internal reports and recommendations it 
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deems necessary to the Covernor, to the Chief Justice of the 
Supreme Court, to the Legislature, and to the Heads of the 
Puerto Rico Criminal Justice System's Agencies. 

Section 6.- Personnel.- 

The Executive Board shall appoint such personnel as it 
may deem necessary to carry out its functions. 

Any System personnel not attached administratively to 
one of th. agencies that compose the System, shall be attached 
administratively to the Committee to Fight Crime. 

The personnel shall be subject to the provisions of Act 
Wo. 5 of October 14, 1975 known as "Puerto Rico Public Service 
Personnel Act". 

Section 7.- Contracting of Services.- 


The Executive Board may contract such professional and 


advisory ‘services,as {t may necd for the proper performance 
of its duties, for which the creation of a regular position 
{s net practical or advisable, through the procedurcs estab- 
lished for the executive organizations of the Covernment. 

The Executive Board is hereby authorized to contract the 
services of employees and officials of any department, agency, 
corporation or public instrumentality and of the municipalities, 


with the prior written consent of the executive head involved, 
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outside their regular hours as public employees, and to pay 
them for the services rendered, without being subject.to the 
provisions of Section 177 of the Political Code of 1902, as 
amended, or any other applicable law. 

Section 8.- Security and Accuracy of Information- 
Protection of Individual Privacy.- 

The Executive Board shall take all necessary measures, 
which shall not be limited to the promulgation of Rules and 
Regulations, to insure to the maximum degree, the security 
end accuracy of all information compiled through the System, 
and the protection of each individual's right to privacy in 
accordance with the constitutional principles of the Common- 
wealth. The Executive Board shall take all the necessary 
measurcs to ascertain that the Criminal Justice Information 
System will not record any data regarding the political 


affiliation or activities of any person. It shall also take 


all necessary measures to insure that all data regarding 
convictions, which a competent Court has ordered to be 
climinated from the criminal record of a person be effec- 
tively and totally delete”? from the Criminal Justice 
Information System, including, but without being limited 


to, the memories of any computers used by the Systen. 
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Section 9.- Per Diems and Traveling Expenses.- 

Executive Board members shall be entitled to be reimbursed 
for expenses they actually incur in the performance of their 
duties, pursuant to the standards established by regulation 
by the Secretary of the Treasury for such disbursements to 
public officials. 

Section 10.- Administrative Director of the Criminal 
Justice Information System- Duties and Responsibilities.- 

The Administrative Director shall have all such dutics 
and responsibilities delegated to him by the Executive Board. 
He shall ascertain that the administrative and operational 
policies established by the Executive Board for the entire 
System are,.complied with, and shall coordinate the-duties 
and responsibilities of the working group. 

The Administrative Director shall be administratively 
attached to the Committee to Fight Crime. 

Section ll.- Working Group of the Crim{nal Justice 


Information System.- 


The working group shall consist of the Dircctor of the 
Information System Data Center of cac! component of the 
Criminal Justice System of the Commonwealth, and the Director 
of the System's Data Center. The Working Croup shall operate 


under the coordination of the Administrative Director. 
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Section. 12.- Working Croup-Duties: and Responsibilities.- 

The Working’ Croup shall have the following duties and 
responsibilities: 

a) To enforce the operational directives issucd by the 
Executive Board. 

b) To render such reports as the Exccutive Board may 
request. 

c) To advise the Executive Board regarding 2ll the 
opcrational procedures of the System. 

d) To insure compliance at the operational level, with 
all the Rules, Regulations and Directives issued by the Exec- 
utive Board, particularly in connection with the accuracy of 
the information and the protection of-the individual's right 
to privacy. 

c) To follow-up the performance and quality of the services 
contracted.and to perform such evaluations as may be required. 

Section 13.- Criminal Justice Information System Data 


Centcr.- 


The Data Center is composed of all the administrative and 


vperational personnel and the physical equipment, {Including 
the central computer, the peripherals, the terminals and 


the feeding lines of the System. Any electronic equipment, 
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as well as the personnel that is proper or unique to each 
of the components of the Criminal Justice System is ex- 
cluded from the Data Center. 

The Data Center shall serve as a computer resourcc, under 
the authority of the Executive Board, for all the criminal 
justice agencies. The compilation of information shall be the 
responsibility of the usuary agencies composing the System 
and emphasis shall be given to the cxchange of information 
between the terminals, whenever feasible. 

Section 14.- Acceptance of Economic Aid.- 

The Executive Board shall be empowered to accept economic 
aid of any nature, including donations, whether in species or 
technical or professional services furnished by individuals, 
‘nonprofit institutions, the United States Government, or the 
Commonwealth of Puerto Rico, or any instrumentality, agency 
or political subdivision tlhereof. 

The donations shall be accepted subject to applicable 
provisions of Act No. 57 of June 19, 1958 as amended, and 
the Rules and Regulations promulgated thercunder. 

Section 15.- Administrative Review.- 

Any person may file a written claim with the Administra- 


tive Director alleging that all or part of the information 
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compiled by the Criminal Justice Information System under 
his name-is incorrect, incomplete or illegal. The claim 
shall contain the grounds for the allegation, the comple- 
menting or substituting data that should allegedly appear 
in the record and the specific information which was 
allegedly illegally recorded. 

The filing of a claim under the aforesaid procedures 
shall be performed within ten (10) days after delivery of 
the copy containing the requested information. 

The Administrative Director shall carefully consider 
the claims filed pursuant to this section and shall notify 
the claimant of his decision to accept or reject the allega- 
tion, within a reasonable number of days after its filing. 
If the allegation is accepted, the notice shali state the 
corrective action taken. 

If the allegation is rejected, the claimant may file a 
petition for reconsideration before the whole Executive 
Board within five (5) days after the Administrative Director's 
notice has been reccived. 

The Executive Board shall consider the motion and notify 
the claimant within a reasonable number of days from the 
date of its filing. 

The Executive Board may authorize a hearing to discuss 


the petitions for reconsideration. 


042 


PUERTO RICO 


@) Any person affected adverscly by a Resolution or 
Order of the Executive Board, may requcst the Superior Court 
of the Commonwealth of Puerto Rico, for a judicial review of 
said resolution or order in the courtroom in the jurisdiction 
of the aggrieved party's residence, through a petition for 
review, at the discretion of the Court. The petition for 
review shall be filed in the Superior Court within fifteen 
(15) days from the date of notice of the Resolution or Order 
of the Executive Board. 

b) The Order; Resolution or Regulation of the Executive 
Board shall be valid until the decision of the Superior Court 
reversing the ruling of the Executive Board becomes final and 
unappealable. 

c) The review shall be executed by filing 2 petition for 
review in the Office of the Clerk of the Superior Court, 
stating the grounds on which it is based. The petitioner shall 
notify the Executive Board of the filing of the petition for 
review within the following five (5) days. 

d) Once the petition for revicw is filed, the Executive 
Board shall send a certified copy of the documents which 
embody the record to the Court, within the term of ten (10) 
days from the date on which the filing was notified. 

ec) The Court shall review the decisions or orders of the 


Exccutive Board on the basis of the administrative record 
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submitted. The review before the Superior Court shall be 
limited exclusively to questions of law. The findings of 
fact issued by the Exccutive Board shall be conclusive when 
substantially supported by evidence. 

f)° The petition for review made to the Superior Court 
shall not affect the validity of the Regulations, Order or 
Resolution of the Executive Board. 

g) The Secretary of Justice shall be the legal repre- 
sentative of the Board before the Courts. 

Section 17.- Appropriation of Funds.- 

The amount of two hundred thousand (200,000) dollars is 
hereby appropriated fron the Treasury of the Commonwealth of 
Puerto Rico's funds to match the Federal funds granted by the 
‘Law Enforcement Assistance Administration’ to the Committees 
to Fight Crime,for the development of the Systen. 

These funds shall not be id«ntified with any particular 
fiscal year so that the matching of Federal funds mezy be 
more’ flexible. 

The operating funds of the System shall be appropriated 
in the general annual budget through the Committee to Fight 
Crime. 

Section 18.- Administration Services.- 

The Committee -to Fight C. ime shall furnish all such 


budgetary, accounting, personnel and gencral service 
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administration services, as may be necessary for’ the opera- 
tion of -the System. 

Section 19.- Effectivencss.- 

This Act shall take effect immediately after its approval, 
with the exception of subsection (M) of Section 4, which shall 
become effective by Executive Proclamation. Immediatcly after 
subsection (HW) of Section 4 takes effect by Executive Proclama- 


tion, Act No. 254 of June 27, 1974 shall be repealed. 


"Section 20.- Penalties 

Any official or public employee who by willful or 
negligent omission fails to comply with any duty esta- 
blished by this Act or any Regulation approved hereunder 


shall be punished by imprisonment not to exceed six months 


or by a fine not to exceed five hundred (500) dollars, 
or both penaltics, in the discretion of the court." 
Section 9.- Effectiveness.- This Act shall take effect 


immediately after its approval. 
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CIS Regulations 


REGULATION NUMBER TI 


To govern the safety and privacy of the Criminal Justice 


Information System in the Commonwealth of Puerto Rico. 


SECTION 1 - 


SECTION 2 - 


SECTION 3 - 


Brief Title 

These regulations shall be known by the name 

of "CJIS Safety and Privacy Regulations 

Legal Base 

These regulations are hereby adopted under the 

power and authority conferred upon the Executive 

Board of the Criminal Justice Information System 

according to Section 4(c) of Act Number 129 of 

June 30th 1977. 

Purpose 

These regulations formalizes the following 

principles of public policy: 

a) Act Number 129 of June 30th 1977 established 
a Criminal Justice Information System in the 
Commonwealth of Puerto Rico that allows 


the providing of quick and correct informa- 
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tion into the various agencies which compose 
the Criminal Justice System so that they 


carry out their own functions and needs. 


The keeping of the law as well as the 
quality of criminal justice improve through 
the responsible and proper exchange of cor- 
rect, full and speedy information among the 
agencies of the Criminal Justice System, 
Irresponsible disclosure of incomplete or 
incorrect criminal justice information, may 
harm the constitutionally protected rights 
of individual privacy and dignity. 

That it is necessary and useful for the 
Commonwealth to incorporate into these 
Regulations the rules on safety and privacy 
for the Offender Based Tracking System and of 
the Computerized Criminal History promulgated 
by the Federal Government and by the Law 


Enforcement Assistance Administration. 


SECTION 4 - Application 


The provisions of these Regulations shall be 


applied to all government personnel that inter- 
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vene in the carrying out of the System, as well 

as in administering it or supervising it, be that 
through the gathering of information its 
processing, evaluation or through the dissemination 


of the System's information, it shall be applied 


to any person that may have access, authorized by 
the Board or by the Administrative Director of the 
CJIS, to undertake studies or to carry out scientific 
research; also to any person that request and 
receives information included in the records of 
the CJIS's horizontal system; and all the agencies 
of criminal justice. 
These Regulations apply to the information 
contained in the OBTS/CCH of the Commonwealth 
of Puerto Rico CJIS subject to the following 
exceptions: 
a) Posters, announcements or list for 

identifying or arresting fugitives or 

wanted persons. 
b) The original admission records kept by 


criminal justice agencies, such as the 
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Police Incident Book, chronologically 
compiled and whose dissemination is required 
by law or by tradition. 
c) Court records on public judicial procedures. 
d) Published judicial or administrative opinions. 
e) Record of traffic violations kept by the 
Transportation and Public Works Department 


for purposes of issuing, suspending, revoking 


or renewing driver's licenses. 

f) Executive Clemency Announcements. 

g) Information related to the accusations for 
which the individual is presently within 
the criminal justice system. 

h) Information which confirms the criminal 
record, disseminated to the news media or to any 
other person through specific questions on 
whether a certain individual was arrested, 
accused, convicted or acquitted on a specific 
date. 

SECTION 5 - Definitions 
a) Information - means data compiled by the 


Criminal Justice Information System on 
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individuals processed as adults, consisting 

in identifiable descriptions, annotations of 
arrests, accusations, as well as any provision 
arising therefrom, sentences, imprisonment and 
parole. 

Offender Based Tracking System (OBTS)—means the 
information contained in the SIJC on all cur- 
rent cases undergoing criminal procedure, the 
details and the stage at which any case may 
find itself as well as the number of cases 


throughout the entire system. 


Computerized Criminal History (CCH)—means the 
person's criminal record, as well as the cur- 
rent situation on any case which is pending 

of said person, compiled by the CJIS. 

Criminal Justice Administration - are those 
functions which are carried out by the Criminal 
Justice agencies, such as: the determination 
of probable cause for the arrest, fixing of 
bail, preliminary hearing, filing of 


accusation, judgement, verdict, sentence 
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and imprisonment. This term includes the acti- 
vity of criminal identification and the gather- 
ing, storing and dissemination of the OBTS/CCH 
information. 

Criminal Justice Agency - means the Puerto 
Rico Police, the Justice Department, the Courts 
Administration and the Corrections Administra- 
tion when and to the extent in which they 
participate in the administration of criminal 
justice. 

CJIS Horizontal System - means that portion of 
the CJIS to which all criminal justice agencies 
have access and which provides the information 


needs of said agencies; the OBTS/CCH information 


is processed through this system, 

Vertical System - means that portion of the CJIS 
which is operated and controlled exclusively by 

a criminal justice agency to serve its particular 
informative and operational needs. 


Disposition - means any authorized decision and 


reason for same, which postpones indefinitely or 


Goncludes the criminal justice procedures., 
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i) Non-Conviction Data - means information on arrest 
without a disposition or order where more than a 


years time has elapsed from the time of the arrest 


and there is no accusation or denouncement pending; 
that a prosecutor has decided not to prosecute, or 
that the proceedings have been postponed indefini- 


tely, as well as all acquittals, and dismissals. 


4) Access - means the obtaining of information from 


OBTS or CCH. 


k) Dissemination - means to render available to a per- 
son or to the public information contained in the 
the Criminal Justice Information System, 

1) Safety - means all measures taken and adopted by 


the Executive Board, the Administrative Director, 


the work group and the criminal justice agencies 
for the protection of the System's information 

and the physical equipment, including the central | 
computer, peripherals, terminals and lines, | 
in order to prevent loss, damage, mutilation, 


destruction or unauthorized access. 
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Privacy - means the right that each person has, 
whose identity can be established through the 
System's mechanisms, to the necessary measures 
being adopted so that any information which may 

be contained on the CJIS records be not disseminated 


either partially or totally in violation of the 


laws and regulations which govern the CJIS. 


Files - means any method of compiling and storing 
the CJIS's information. 

Work Group - means the personnel composed by the 
Director of the Data Center of the Information 
System from each component part of the CJIS and 


the Director of the CJIS Data Center. 


Complete and Correct Information 

The CJIS Data Center shall be the central repository 
for the information. This information shall be kept 
complete and correct. The agencies’ information centers 
shall provide the initial and disposition data within 
30 days of an event having taken place. Said centers 


shall consult the CJIS Data Center before dissemination 
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of information on the computerized criminal record in 
order to make sure that the disposition data are the 
most recent ones, except in those cases where there 
may be time pressure and it is technically impossible 
for the deposit to respond within the required time. 


Verification of Identity for the OBTS/CCH 
Files 


The identity of each person which has been arrested 
for a felony shall be verified through fingerprints. 
All those persons arrested or summoned for misdemeanor 
shall also have their fingerprints taken. In cases of 
traffic violations related to driving in a state of 
drunkenness, or leaving the scene of an 

accident, as well as reckless driving when there has 
been an accident in which there have been persons 


wounded or hurt the accused shall also have his 


fingerprints taken, No fingerprints shall be entered 
on the OBTS/CCH Criminal Justice Information 

System where a person has been accysed of 

minor traffic violations. 


When the offender's identity has not been substan- 
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tiated or verified through fingerprints, the infor- 
mation shall not be entered on the CCH files. In 
its place the information shall be kept on the osTs’ 
history file. This. information shall be subject to 
the following additional restrictions: 


a) <A record shall be made for each separate offense 


| of each person; the records are not to be merged, 
b) This information shall not be disseminated to any 
agencies other than the Criminal Justice agencies. 


| c) The person involved shall be given the opportunity 


of access and review of the records being discussed 


before it is used, 
a) If the person denies permission to use the record 
or if he states that it is not valid, the burden 


of proof falls upon the criminal justice agency 


and the record will not be used until a court 


declares it valid, 


This procedure for the verification of identity 


imposes no limit on the authority or power of the 
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Police in their criminal investigations, criminal 
identification, and other circumstances where the 
law or the regulation authorizes the taking of 
fingerprints. 


SECTION 8 - Limits to the dissemination of information contained 
in the OBTS/CCH. 


a) It shall be the exclusive perrogative of the cri- 
minal justice agencies to have access to the 


OBTS/CCH in the CJIS horizontal system, as 


these are defined in Section 3 (b) of these Regu- 
lations, based on the need to know, which is 
inherent to its functions, in order to carry out 
the administration of criminal justice or for the 
evaluation of any candidates applying for jobs in 
said agencies, 
b) No data from the OBTS/CCH within the ver- 
tical system of a criminal justice agency shall be 
disseminated outside of that agency unless 
there be an exception such as stated on Section 4, 
c) The CJIS Executive Board or upon whom 
it delegates, will be able to authorize the 


dissemination of information contained in the 


OBTS/CCH if it has been properly requested 


~~ a 
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before and based on the following situations: 


(1) 


(2) 


(3) 


Individuals and agencies for any purpose 
authorized by law, statute, executive order, 
court order or court decision, as interpre- 
ted by the proper local agencies or officials. 
Individuals and agencies with which the CJIS 
Executive Board has made a contract to pro- 
vide services related to the administration 
of criminal justice which is the object of 
the agreement. The contract shall specifi- 
cally authorize the access to necessary 
information, it shall limit its use to the 
agreed upon purpose, it shall keep the safety 
and privacy of the informa:ion in a manner 
which is consistent with this Regulation, 

and it shall provide sanctions for violations 
thereof, 

Individuals and agencies for the express pur- 
pose of carrying out investigations, evalua- 
tions, and statistical studies according to a 
contract with the CJIS Executive Board which. 
specifically authorizes access to the infor- 


mation, limits the use of same to the agreed 
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upon purpose, keeps or maintains the pri- 
vacy and safety of the information in a 
manner consistent with this Regulation and 
provides sanctions for any violations 
thereof. 
The burden of establishing the need to know and 
the justification or authority to obtain access 
to the OBTS/CCH falls upon the individual 
or agency so requesting it. 
Contracts made unéer articles 2 and 3 of previous 
subsection (c) shall specify the standard reguisi- 
tes related with the access to the OBTS/CCH, 
it shall specify the sanctions to be imposed 
in cases of noncompliance, it shall stipulate the 
terminal through which access shall be obtained, 
and any time limit for the access as well as any 
other condition deemed necessary. 
Any individual or agency to whom access has been 
granted under articles 2 and 3 of subsection (c) 
in this Section shall establish his identity and 
authorization for access when and where it would- 
be required by the CJIS Administrative Director 


or by the person in charge of the CJIS Data Cen- 


ter or of the authorized terminal. 
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With the exception of that which has been provided 

in subsections (a) «ad (c) (1) of this Section, no 
individual or agency shall confirm the existence of 
information contained in the OBTS/CCH. 

The information on conviction can be disseminated 
through criminal record certificate, which shall contair 
guilty verdict data, filed in each person's record 

that by reason of having been sentenced in any 

court of the Commonwealth of Puerto Rico, has a 

record with the -CJIS. 

Any person, whose identity has been previously veri- 
fied, or his appointed attorney, can require and 

obtain his own criminal record certificate, Likewise, 
any party to a criminal or civil case can require and 
obtain the criminal record certificate of party or wit- 
ness in the case at hand, 

The Griminal Record Certificate must contain information 
related to the person's full name on behalf of whom 

the record is issued, the number of the case, the 

court at which the sentence was decreed, date of 
sentence, offense for which he was condemned, penal- 

ty imposed, whether the sentence finds itself at an 
appeal stage, date of record, signature of official 


issuing the record, 
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No certificates shall be issued on a guilty verdict 
which has been revoked. When no information appears 
on criminal history a negative criminal record 


certificate shall be issued. 


Individual Access and Review of Information Contained 
in the CCH: 


a) 


b) 


Individual Access - Any person or his attorney or 
legal representative when duly authorized in writing 
shall have the right to examine the entire informa- 
tion contained in the CCH which appears at CJIS 
under his name, The request to examine the informa~ 
tion shall be filed before the Administrative Director 
in the form approved by the CJIS Executive Board. 
Before granting any request to examine the informa- 
tion the Administrative Director shall require ade- 
quate information which may include the applicant's 
fingerprints. Through payment of the corresponding 
dues the applicant shall be provided with a copy 
from the CCH for purposes of cliallenge or 
correction. 

Allegation of inaccurate information, 

incomplete or kept without the authorization of 


the Law - £Any person may file a written and 
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sworn statement before the Administrative Director 
alleging that either all or part of the information 
contained in the CCH of the CJIS which appears 

on his record under his name is inaccurate, incom- 
plete or that there is no authorization by law to 
include it. The statement must contain grounds for 
the allegation, as well as the substitute facts or 
complementary data which allegedly must appear on 
the record and the specific data for whose inclusion 
it is alleged that no legal basis exists, 

The filing of a claim under the previous procedure 
shall be done within ten (10) days following the 
issuance of a copy containing the requested infor- 
mation. 

Acceptance or Rejection of Claims - The Adminis- 
trative Director shall consider claims filed under 
subsection (b) of this Section and shall notify the 
claimant of this decision within 15 days of having 
received the claim. If the claim is accepted, the 
notification shall include mention of any correc- 
tive action which has been taken, 

Administrative Revision - Any person who is not 


satisfied with the decision or the corrective 
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action taken by the Administrative Director 

with respect to the claims filed under subsection 
(b) of this Section, shall have 5 days from the 
date of receipt of notification to file a request 
or petition for reconsideration before the CJIS 
Executive Board. The CJIS Executive Board can 
designate examining officers whose task or 
function shall be to preside over the administra- 
tive hearings to be held on a Beard level. The 
examiners shall submit a report unto the CJIS 
Board, who shall render a decision with grounds, 
which shall be notified to the claimant within 
30 days following the date in which the petition 
for reconsideration was received. 

Upon request by the person on behalf of whom the 
record has been corrected, the names of all 
agencies outside the criminal justice system to 
whom information was granted, shall be provided. 
It shall be the duty of the Administrative Director 
to notify to the person his right to demand 

the delivery of the corrected CCH to all 

agencies outside the Criminal Justice System to 
whom inaccurate, incomplete or incorrect informa- 


tion was supplied or kept without due authorization 
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by law. 

Notification of Corrections - Whenever a change 
is effected in the CCH record, the Ad- 
ministrative Director shall notify the change 
on the record, to all criminal justice agencies, 
who in turn shall correct, within a reasonable 
time span, any system of manual and/or vertical 
records which they may have on the individual. 
Notification to the National Crime Information 
Center of the Federal Bureau of Investigations - 
The National Crime Information Center of the Federal 
Bureau of Investigations shall be notified on 
any change made in the CCH record of a 

person. 

Requests or Petitions for Revision of the ccH 
files of the National Crime Information Center 
of the Federal Bureau of Investigations - 

Any person, may try to obtain the infor- 

mation contained in the ccH of the National Crime 
Information Center of the Federal Bureau of 
Investigations, through the CJIS 

Administrative Director. Upon referring said 
petitions, the Administrative Director shall 


comply with the identification requisites 
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contained on Section 20.34 of the Criminal 
Justice Information System's Regulations of the 
United States Justice Department, Federal 
Register, Number 98, of May 20, 1973, as 


amended. 


SECTION 10 - Annual Auditing 
The @JIs Executive Board shall order an annual 
audit for each Criminal Justice agency in order 
to verify compliance with these Regulations. The 
CJIS Executive Board shall specify the types of 
records to be held back or kept for use in the 
auditing. These records shall include but shall 
not be confined to, the names of all persons and 
agencies outside the criminal justice system to 
whom information from the CCH was granted 
and the date on which said information was provided. 
SECTION 11 - coyrs Administrative 
Director - Duties and Responsibilities : 
The CJIS Administrative Director shall have all 
the duties and obligations that the Executive 
Board delegates upon him. 
The Administrative Director shall coordinate the 
functions of the Work Group and shall supervise 


the operational activities of the CJIS Data Center 
564 


SECTION 


12 


PUERTO RICO 


in order to guarantee the compliance with the 

Executive Board's directives. The CJIS Ad- 

ministrative Director shall be administratively 

assigned to the Crime Commission. 

CJIS Work Group 

Duties and Responsibilities 

The Work Group shall have the following duties 

and responsibilities: 

a) It shall implant the operational directives 
issued by the CJIS Executive Board. 

b) It shall render those reports which the 
Executive Board shall require from time to time. 

c) It shall advise the Executive Board in respect 
to each and every one of the operational pro- 
cedures which have arisen in the CJIS. 

a) It shall make sure that all regulations rules 
and directives issued by the Executive Board 
are complied with at the operational level, 
specially in respect to the safety of the informa- 
tion and the protection of the right to privacy. 


e) It shall supervise both the rendering of ser- 


vices contracted for and their quality, and 


shall carry out the necessary evaluations. 
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CJIS Data Center 

The Data Center is made up of the entire opera- 
tional and administrative personnel, and the 
physical equipment, including the central 
computer, the peripherals, the terminals as well 
as the System's lines. From the Data 

Center is excluded any hardware, and 

that .personnel which pertains to each.one of the 
Criminal Justice System's component, 

The Data Center shall serve as a computer resource 
under the authority of the Executive Board for 

all the Criminal Justice Agencies. The compiling 
of the information shall be the responsibility of 
the using agencies which make up the System and 
the exchange of information among the terminals 
shall be emphasized as long as it is feasible. The 
Data Center shall respond to the Executive Board's 
policy directives through the Administrative Director 
in everything relating to the work and supervision 
of this personnel. Said Data Center shall be 
located at the Headquarters Of the Puerto kico 


Police. 
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Safety of the CJIS Data Center 

The Executive Board in coordination with the 
Police shall work out and shall set up a safety 
Or security system for the due protection of the 
Data Center and its files, from unauthorized access, 
damage or destruction. The Data Center is res- 
ponsible for the training on regulations about 
safety and privacy to all its personnel. 

Criminal Identification Division 

The Police shall keep the function of taking and 
classifying fingerprints and its file. Also, the 
Police shall keep the manual files containing the 
records which support and back the OBTS/CCH 

files. 

Safety of the pata Support Centers - 

The installation of data support centers 

shall be confined to criminal justice agencies. 
Each agency is responsible, for the physical safety 
of all terminals set up within its premises. To 
that end, the CJIS Executive Board in coordination 
with each agency shall approve an Administrative 
Manual that contains rules for the due protection 
of its corresponding center. The Administrative 


Director and the Director for the Data Center shalt 
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be responsible for the inspection of each center 


so as to secure compliance with safety measures. 


Security Investigation 


The CJIS Executive Board shall approve uniform 
rules and procedures for security investigations 

in the employment of the entire CJIS personnel. 

The CJIS personnel at the level of each agency 
shall be subject to said investigation by its res- 
pective agencies. The investigation of the Data 
Center personnel shall be carried out by the Police 
Separability 

If any disposition or provision within these 
Regulations or in the course of application of 

same to any person or circumstance be declared 
unconstitutional, said nullification shall not 
affect the other provisions nor the appiication 

of these Regulations that may have an effect 
without the need for the provisions or applications 
which would have been declared void, and to that 
end it is hereby declared that the provisions of 
these Regulations are separable the ones from the 


others. 
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SECTION 19 - Annulment 
Any other rule, regulation or any part of these 
that may be in conflict with the provisions of 
these Regulations are hereby voided and annulled. 
SECTION 20 - Amendments 
Any amendment to these Regulations shall be 
approved in the manner provided for in Section 21 
and shall comply with the requisites provided by 
Act Number 112 of June 30, 1957, as amended, and 
known as "The Regulations Act of 1958". 
SECTION 21 - Administrative Orders 
a) In any case in which throvgh these Regulations 
the Executive Board must undertake an inter- 
pretation or take any action relative to these 
Regulations or must amend these Regulations, 
it shall issue forth an Administrative Order. 
b) The Administrative Order shall consist of a 
document that shall have the following charac- 
teristics: 
(i) It shall be a written document that states 
or expresses that deals with or that has to 
do with an Administrative Order promulgated 


by virtue of these Regulations. 
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It shall point out the section and its 
contents in these Regulations in accordance 
with which the Administrative Order is 
being promulgated, including an explanation 
of the way in which the contents of the 
Order furthers the purposes of the Regula- 
tions. 

It shall be authorized by the Executive 
Board and certified by the CJIS Administra- 
tive Director without being able to dele- 


gate this particular function. 


An excerpt of each administrative order shall 


be published in two newspapers of general 
circulation. This publication shall he 
made within the twenty-five days following 


the date of filing in the State Department. 


SECTION 23 - Date of Effectiveness 
These Regulations shall go into effect once approval 
has been obtained by the Board and once all the 
requisites provided by Act Number 112 of June 30, 
1957 as amended, and known as the “Regulations Act 


of 1958" have been complied with. 
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Approved by the CJIS Executive Board in February 23, 1978. 


CERTIFIED CORRECT: 


MIGUEL GIMENEZ MUNOZ 
PRESIDENT 
CJIS EXECUTIVE BOARD 
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Rhode Island General Laws 
Title 12 
CHAPTER 1 
IDENTIFICATION AND APPREHENSION OF CRIMINALS 
SECTION. SECTION. 
12-1-4. Division of criminal identification 12-1-12. Destruction of records of persons 
— Chief and assistants. acquitted. 
12-1-11. Photographs and _ descriptive 12-1-13. Removal and destruction of records 
information as to persons subsequent to conviction for 
convicted. misdemeanor. 


12-1-4. Division of crim‘aal identification — Chief and 
assistants. — There shall be a division of criminal identification in 
the department of the attorney-general to be in charge of a chief who 
shall be appointed by the attorney-general to serve at the pleasure of 
the attorney-general, and who shall devote all his time to the duties 
of his office. The said chief with the approval of the attorney-general 
may appoint such assistants as he may deem necessary to carry out 
the work of the division, within the limits of any appropriation made 
for such purpose, and may with the approval of the attorney-general 
discontinue the employment of any such assistants at any time. Said 
chief shall perform the functions required by §§ 12-1-5 to 12-1-12, 
inclusive. In addition to availability of records to law enforcement 
agencies and officers, the records shall be made available to any 
attorney of record in any criminal action, and any officials of 
businesses which are required by federal or state law or regulation to 
effectuate a criminal background check of potential or prospective 
employees. Such information shall be confidential and shall be used 
only by the employer for the employee’s application of employment. 


History of Section. 1938, ch. 620, § 1; impl. am. P.L. 1939, ch. 
G.L., ch. 135, § 1, as enacted by P.L. 1927, 66°, § 40; G.L. 1956, § 12-1-4; P.L. 1977, ch. 
ch. 977, § 1; P.L. 1935, ch. 2250, § 31; G.L. 239, § 1. 


12-1-11. Photographs and descriptive information as to 
persons convicted. — In the case of every offense for which an 
indictment has been found or an information filed and in which the 
offender has been found guilty and sentenced, or has pleaded guilty 
or nolo, the attorney-general shall cause to be taken a photograph, 
and the name, age, weight, height, and a general description of such 
offender, and his fingerprints in accordance with the fingerprint 
system of identification of criminals and a history of the offender as 
shown upon trial. In the case of all offenses triable in the superior 
court for the counties of Providence and Bristol the attorney-general 
shall cause such fingerprints, photograph and other information to be 
taken by his department and in the case of all offenses triable in any 
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other county he may make such arrangements for the taking of such 
fingerprints, photographs and information as may to him seem most 
desirable. In the case of offenses other than those that are indictable, 
for which an offender is committed under a sentence of imprisonment 
for a period of six (6) months or more, the warden or keeper of a place 
of detention or penal institution other than institutions designed 
primarily for the detention of juveniles, to which an offender is 
committed, shall cause to be taken, unless the court otherwise orders, 
a like description, photograph, fingerprints and history of such 
person. Such description, photographs, fingerprints and history shall 
be taken by persons in the service of the state appointed by the 
attorney-general for that purpose. All such descriptions, 
photographs, fingerprints and _ identifying matter shall be 
transmitted forthwith to the attorney-general. 


of Section. 1938, ch. 7! Se om: OS 
G. L., ch. 135, § 6, as enacted by P. L. OL 660, § 40; G. L. 1956, § 12-1-11; P. L. 1974, 
ch. 977, § 1; P. L. 1928, ch. 1191, § 1 ch. 118, § 9. 


12-1-12. Destruction of records of persons acquitted. — Any 
fingerprint, photograph, physical measurements or other record of 
identification, heretofore or hereafter taken by or under the direction 
of the attorney general, the superintendent of state police, the 
member or members of the police department of any city or town or 
any other officer authorized by this chapter to take the same, of a 
person under arrest, prior to the final conviction of such person for the 
offense then charged, shall be destroyed by the officer or department 
having the custody or possession thereof within forty-five (45) days 
after said acquittal or other exoneration if such person is acquitted or 
otherwise exonerated from the offense with which he is charged, 
provided, that such person shall not have been previously convicted 
of any offense involving moral turpitude. Any person who shall 
violate any provision of this section shall be fined not exceeding one 
hundred dollars ($100). 


History of Section. P. L. 1927, ch. 977, § 1; G. L. 1938, ch. 
P. L. 1911, ch. 719, §§ 1, 2;G. L. 1923, ch. § 7; impl. am. P. L. 1939, ch. 660, § 
135, §§ 1, 2;G. L., ch. 135, § 9, asenacted by 1956, § 12-1-12; P. L. 1975, ch. 285, § 1 
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NOTES TO DECISIONS 


ANALYSIS 
1. In general. 
2. Statute of limitations. 
3. Admissibility of evidence. 
4. Destruction of evidence. 
d. Mug shots. 
et re 7 
complaining of police brutality —— 
where a to introduce mug 
shots taken of three of the plaintiffs in the 
esuree of 0 prosions orvess to chow Ghat thay 
Tye & 6 ae ote a es n 
objected eon the 
onppeghe wee anes this section, since 
the language of this section applied to persons 
who have been exonerated and, since the 
charges were dismissed, which is a form of 


as the legislature vested the 


o So cunning of Ge Gansente dante & 
limitations on the felony charge. Coalition of 
fies Nesteschlp » Crerkey i00W, 009 F 


3. Admissibility of Evidence. 


il evidence. Coalition of 
Black: Leadership v Doorley (1972), 349 F 


ition of 
Leadership v Doorley (1972), 349 F Supp 127. 


5. Mug Shots. 

The right to destruction of mug shots taken 
of plaintiffs by police at the time of their 
exonerated was vested in plaintiffs by this 
section and, therefore, admission of such 
photographs as evidence in another action 
was precluded. Coalition of Black Leadership 
v Doorley (1972), 349 F Supp 127. 


12-1-13. Removal and destruction of records subsequent to 
conviction for misdemeanor. — Any fingerprint, photograph, 
physical measurements or other record of identification, heretofore or 
hereafter taken by or under the direction of the attorney-general, the 
superintendent of state police, the member or members of the police 
department of any city or town, or any other officer authorized by this 
chapter to take the same, of a person charged with a misdemeanor, 
prior to ihe final conviction and subsequent to conviction of such 
person for such misdemeanor, shall be destroyed by the officer or 
department having the custody or possession thereof upon demand of 
the person so photographed, measured or otherwise identified, 
provided, that such person has no record of conviction of a felony, and 
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provided that such person has successfully completed any sentence or 
probationary period imposed upon him in connection with such 
misdemeanor and has not been charged with or convicted of any other 
crime for a period of five (5) years from the date of completion of such 
sentence or probationary period, and further provided that such 
person was not originally charged with a felony or a misdemeanor 
carrying as a possible penalty a fine of more than five hundred dollars 
($500) or a penalty of one (1) year or more which charge was reduced 
to a lesser offense. 

For all intents and purposes, the destruction of the aforementioned 
conviction shall operate and have the same effect and force in any and 
every situation and case as thuugh no such arrest, arraignment or 
conviction ever occurred or took place. 

The court in which such conviction took place shall, if any person 
shall refuse to carry out any of the (provisions) of this section, upon 
petition under oath setting forth sufficient facts to warrant such 
destruction of records, assign said petition for hearing within ten (10) 
days provided at least five (5) days notice of such hearing is given to 
the person having custody of such record by mailing him a copy of 
said petition with the time, date and place of hearing endorsed 
thereon. 

If the court finds that the petitioner is entitled to relief, it shall 
order such destruction as provided herein. 


of Section. Compiler's Notes. 

As enacted by P. L. 1976, ch. 71,81. + The bracketed word was substituted for 

“provision.” 

NOTES TO DECISIONS 
ANALYSIS Petition of Crepeau-Cross, — R.I. —, 385 A.2d 

1. In general. 658 (1978). 

2. Limitations. 2. Limitations. 

i. In General. The one-year limitation on jurisdiction 


itioner ' ' contained in § 9-21-2 does not govern this 
onal im Pty Aw —-- 94 section. Petition of Crepeau-Cross, — R.I. —, 
1962 of violation of former § 11-45-1, which 985 A.2d 658 (1978). 
remained a felony section in that year. 
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TITLE 38 
PUBLIC RECORDS 


CHAPTER. 
2. Access To Purntic Recorps, 94 38-2-1 to 38-2-12. 


CHAPTER 2 
ACCESS TO PUBLIC RECORDS 


SECTION. 
38-2-6. Commercial use of public records 


. prohibited. 
38-2-7. Denial of access. 
38-2-8. Administrative appeals. 
38-2-9. Jurisdiction of state courts. 
$8-2-10. Burden of . 
38-2-11. Right tal. 
38-2-12. Severability. 


38-2-1. Purpose. — The public’s right to access to records 
pertaining to the policy-making responsibilities of government and the 
individual’s right to dignity and privacy are both recognized to be 
principles of the utmost importance in a free society. The purpose of 
this chapter is to facilitate public access to governmental records 
which pertain to the policy-making functions of public bodies and/or 
are relevant to the public health, safety, and welfare. It is also the 
intent of this chapter to protect from disclosure information about 
particular individuals maintained ‘n the files of public bodies when 
disclosure would constitute an unwarranted invasion of personal 


privacy. 
History of Sectiua. Conn. Gen. Stat. $8 1-19 — 1-19b. 
As enacted by P 1. 1979, ch. 202, § 1. Muss. Ann. Laws ch. 66, § 10. 
Legisiatiun. Access to public 
recoris 


38-2-2. Definitions. — As used in this chapter: 

(a) “Public body’’ means any executive, legislative, judicial, 
regulatory, administrative body of the state or any political subdivision 
thereof; including, but not limited to any department, division, aency, 
commission, board, office, bureau, authority, any school, fire, or water 
district, or any other agency of Rhode Island state or local government 
which exercises governmental functions. Judicial bodies are included 
in this definition only in respect to their administrative functions; 
provided that, records kept pursuant to the provisions of chapter 16 of 
title 8 are exempt from the operation of this chapter. 
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(b) “Public business” means any matter over which the public body 
has supervision, control, jurisdiction, or advisory power. 

(ec) “Supervisor of the regulatory body” means the chief or head of 
asection having enforcement responsibility for a particular statute or 
set of rules and regulations within a regulatory agency. 

» (d) “Public record” is written or recorded information made or 
received by a public body relating to public business. For purposes of 
this chapter, the following records shall not be deemed public: 

(1) All records which are identifiable to an individual applicant for 
benefits, clients, patient, student, or employee; including, but not 
limited to, personnel, medical treatment, welfare, empioyment 
security, and pupil records and all records relating to a client/attorney 
relationship and to a doctor/patient relationship. 

1:(2) Trade secrets and commercial! or financial information obtained 
from a person, firm, or corporation, which is of a privileged or 
confidential nature. 

(3) Child custody and adoption records, and records of illegitimate 
births. 

(4) All records maintained by law enforcement agencies for criminal 
law enforcement. Provided, however, any records reflecting the initial 
arrest of a person and any complaint filed in court by a law 
enforcement agency shall be public. 

(5) Any records which would not be available by law or rule of court 
to an opposing party in litigation. 

(6) Scientific and technological secrets and the security plans of 
military and law enforcement agencies, the disclosure of which would 
endanger the public welfare and security. 

(7) Any records which disclose the identity of the contributor of a 
bona fide and lawful charitable contribution to the public body 
whenever public anonymiity has been requested of the public body 
with respect to said contribution by the contributor. 

(8) Reports and statements of strategy or negotiation involving 
labor neyotiations or collective bargaining. 

(9) Reports and statements of strategy or negotiation with respect 
to the investment or borrowing of public funds, until such time as those 
transactions are entered into. 

(10) Any record of a discussion allowed to be held in executive 
session. 

(11) Preliminary drafts, notes, impréssions, memoranda, working 
papers and work products. 

(12) Test questions, scoring keys and other examination data used 
to administer a leeusing examination, examination for employment or 
promotion or academic examinations provided, however, that a person 
shall have the ryght to review the results of his or her examination, 
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(13) Correspondence of or to elected officials with or relating to 
those they represent, and correspondence of or to elected officials in 
their official capacities. 

(14) The contents of real estate appraisals, engineering or feasibility 
estimates and evaluations made for or by an agency relative to the 
acquisition of property or to prospective public supply and construction 
contracts, until such time as all of the property has been acquired or 
ull proceedings or transactions have been terminated or abandoned, 
provided the law of eminent domain shall not be affected by this 
provision. 

(15) All tax returns. 

(16) All investigatory records of public bodies pertaining to possible 
violations of statute, rule or regulation other than records of final 
actions taken provided that all records prior to formal notification of 
violations or noncompliance shall not be deemed to be public. 

(17) Records of individual test scores on professional certification 
and licensing examinations. 

(18) Requests for advisory opinions until such time as the public 
body issues its opinion. 

(19) Records, reports, opinions, information, and statements 
required to be kept confidential by federal or state law, rule, rule of 
court, or regulation or by state statute. 

However, any reasonably segregable portion as determined by the 
chief administrative officer of the public body of a record excluded by 
this section shall be deemed a public reeord after the deletion of the 
information which is the basis of the exclusion, if disclosure of said 
segregable portion does not violate the intent of this section. 

(e) “Chief administrative officer” means the highest authority of 
the public body as defined in 8 $8-2-2(a). 


History of Section. 
As enacted by PL. 1979, ch. 202, § 1. 


38-2-3. Records of public bodies. — Except as provided in § 38-2-2 
(d), all records maintained or kept on file by any public body, whether 
or nut such records are required by any law or by any rule or 
regulation, shall be public records and every person shall have the 
right to inspect and/or copy such records ut such reasonable time as 
may be determined by the custodian thereof, 

Kach public body shall make, keep, and maintain written or recorded 
minutes of its public meetings. 

Each public body shall establish procedures regarding access to 
public records. 
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If a public record is in active use or in storage and, therefore, not 
available at the time a person requests access, the custodian shall so 
inform the person and make an appointment for said citizen to examine 
such records as expetiitiously as they may be made available. 

Any public body which maintains its records in a computer storage 
system shall provide a printout of any data properly identified. 

Nothing herein shall be construed as requiring a public body to 
reorganize, consolidate, or compile data not maintained by the public 
body in the form requested at the time the request to inspect such 
public records was maile. 


Histery of Sectiun. 
As enacted by P.L. 1979, ch. 202, § 1. 


!38-2-4. Costs assessed. — Any reasonable expense involved in the 
retrieval and/or copying of such records may be levied as a charge to 
the person requesting such printout or copy. The public body must so 
inform the person making the request at the time when the request is 
received and must provide an estimate of the costs which will be 
incurred. 

History of Section. 
As enacted by P.L. 1979, ch. 202, § 1. 


38-2-5. Effect of chapter on broader agency publication — 
Existing rights — Judicial records and proceedings. — Nothing in 
this chapter shall be: 

(a) construed as preventing any public body from opening its 
records cuncerning the administration of such body to public 
inspection; or 

(b) construed as limiting the right of access as it existed prior to 
(July 1, 1979], of an individual who is the subject of a record to the 
information cuntained herein; or 

(c) deemed in any manner to affect the status of judicial records as 
they existed prior to [July 1, 1979], nor to affect the rights of litigants 
in either criminal or civil proceedings, including parties to 
administrative proceedings, under the laws of discovery of this state. 


History of Section. As enacted this section bore the hending 
As enacted by P.L. 1979, ch. 202, § 1. “Opening of records.” 
Compiler's Notes. The bracketed date was 

Substituted fur “the effective date of this 


chapter” by the compiler. 


38-2-6. Commercial ‘use of public records prohibited. — No 
person or business entity shall use information obtained from public 
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records pursuant to this chapter to solicit for commercial purposes; or 
to obtain a commercial advantage over the party furnishing that 
information to the public body. Anyone who, knowingly and willfully, 
violates the provision of this section shall, in addition to any civil 
liability, be punished by a fine of not more than five hundred dollars 
($500) and/or imprisonment for no longer than one (1) year. 


History of Section. 
As enacted by PI. 1979, ch. 202, § 1. 


38-2-7. Denial of access. — Any denial of the right to inspect or 
copy records provided for under this chapter shall be made to the 
person requesting such right by the public body official who has 
custody or control of the public record in writing giving the specific 
reasons for the denial within ten (10) business days of such request. 
Failure to comply with a request to so inspect or copy such public 
record within such ten (10) business day period, shall be deemed to be 
a denial. Except that for good cause, this limit may be extended for a 
period not to exceed thirty (30) business days 


History of Section. 
As enacted by P.L. 1979, ch. 202, & 1. 


38-2-8. Administrative appeals. — Any person denied the right to 
inspect a record of a public body by the custodian of said record may 
petition the chief administrative officer of that public body for a review 
of the determinations made by his/her subordinate. The chief 
administrative officer shall make a final determination whether or not 
to allow public inspection within ten (10) business days after the 
submission of the review petition. 

If the chief administrative officer determines that the record is not 
subject to public inspection, the person seeking disclosure may 
institute proceedings for injunctive or declaratory relief in the superior 
court of the county where the record is maintained. 


History of Section. 
As enacted by P.L. 1979, ch. 202, § 1. 


38-2-9. Jurisdiction of state courts. — Jurisdiction to hear and 
determine civil actions brought under this chapter is hereby vested in 
the superior court 

Said court may examine any record whichis the subject of sucha suit 
in camera to determine whether said record or any part thereof may 
be withheld from public inspection under the terms of this chapter. 
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Actions brought under this chapter may be advanced on the calendar 
upon motion of the petitioner made in accordance with the rules of civil 
procedure of the superior court. 


Mistery of Section. 
As enacted by P.L. 1979, ch. 202, § 1. 


38-2-10. Burden of proof. — In all actions brought under this 
chapter, the burden shall be on the public body to demonstrate that the 
record in dispute can be properly withheld from public inspection under 
the terms of this chapter. 


History of Section. 
As enacted by P.L. 1979, ch. 202, § 1. 


38-2-11. Right supplemental. — The right of the public to inspect 
public records created by this chapter shall be in addition to any other 
right to inspect records maintained by public bodies. 


History of Section. Compiler's Notes. As enacted this section 
As enacted by P.L. 1979, ch. 202, § 1. bore the heading “Right to inspect.” 


38-2-12. Severability. — If any provision of this chapter is held 
unconstitutional, such decision shall not affect the validity of the 
remainder of this chapter. If the application of this chapter to a 
particular record is held invalid, such decision shall not affect other 
applications of this chapter. 


History of Section. 
As enacted by P.L. 1979, ch. 202, § 1. 


———————— 
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Category Citation 
1. State Regulatory Authority 23-3-130 x 
2.‘ Privacy and Security Council 
3. Dissemination Regulations Gen. 23-3-130, 140 . 
Conviction Information 
3.10 | Authorizes to Criminal Justice Agencies | Reg. 73-23 X 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.12 Authorizes to Private Sector 
3.13 Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | Res: 73-23 ” 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22, Authorizes to Private Sector 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | Reg. 73-23 x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33. Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
—_— 
4. — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy Reg. 73-24 Xx 
5. Right to Challenge Reg. 73-24 . 
6. Judicial Review of Challenged Information 
; i 17-1-40 X 
7. Purging Non-Conviction Information Reg. 73-21 Xx 
. 73-21 |X 
8. Purging Conviction Information Reg | 
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9. Sealing Non-Conviction Information Reg. 73-21 
10. Sealing Conviction Information Reg. 73-21 x 
11. Removal of Disqualifications 
12. Right to State Non-Existence of Record 
13. Research Access 
14. Accuracy and Completeness 
14.1 Disposition Reporting Rec 1, ~ nents Reg. 73-30 Xx 
__ 23.4-120, 130; 23-1-90; 23-3-40 x 
14.2 Auditing Requirements 
14.3 — Accuracy/Completeness Reg. 73-20, 73-21, 73-22 Xx 
equirements 
15. Dedication 
30-4-100 x 
16. Civil Remedies 23~1-90 Xx 
23-1-90 x 
17. Criminal Penalties 30-4-110 x 
18. Public Records 30-4-10 x 
19. Separation of Files | 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security | 
22.1 Physical (Building) Security Reg. 73-23 | x | 
+ 
22.2 Administrative Security Reg. 73-23 x 
22.3 Computer Security Reg. 73-23 Xx 
| 
23. Transaction Logs Reg. 73-22 | xX | 
| r 
24. Training Employees | 
25. Listing of Information Systems it 
| 
26. FOIA (Including CJI) | | 
| | | 
27. FOIA (Excluding CJ!) | i | | 
23-3-110 ) xX | 
28. Central State Repository 7 | 
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South Carolina Code 
Title 30 


CHAPTER 3 
Freedom of Information 
[Repealed] 


§ 30-3-10 to 30-3-50. Repealed by 1978 Act No. 593 


§ 13, eff July 18, 1978. 
Cross references— 


As to Freedom of Information Act now, see §§ 30-4-10 et seq. 


CHAPTER 4 [New] 
Freedom of Information Act 


30-4-10. Short title, 
$0-4-20. Definitions. 


304-30. Right to inspect or copy public records; fees; notification as to public 


availability of record. 


380-4—40. Matters exempt from disclosure. 

$0-4-50. Certain matters declared public information. 

30-4-60. Meetings of public bodies shall be open. 

30-4-70. Meetings which may be closed; procedure; circumvention of chapter; 
disruption of meeting; executive sessions of General Assembly. 

30-4-80. Notice of meetings of public bodies. 

804-90. Minutes of meetings of public bodies. 

$0-4-100. Injunctive relief; costs and attorney's fees. 


304-110. Penalties. 


§ 30-4-10. Short title. 


This chapter shall be known and cited as the ‘‘Freedom of 


Information Act”. 


HISTORY: 1978 Act No. 593 § 1, eff July 18, 1978. 


Research and Practice References— 


66 Am Jur 2d, Records and Recording Laws §§ 12 et seq. 


76 CJS, Records §§ 35 et seq. 


ATTORNEY GENERAL’S OPINIONS 


The Freedom of Information Act 
would not require the disclosure of: (1) 
personnel information obtained in a 
preliminary audit data gathering; (2) a 
preliminary audit report presented as 
an administrative briefing; (3) informal 
working documents collected in prepa- 
ration for conducting an audit and 
preparing a final audit report. 1976-77 
Op Atty Gen, No 77-133, p 111. 


The South Carolina Freedom of 
Information Act does not require that 
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the public be given access to personnel 
files and employment ye 
maintained on employees of the South 
Carolina House of Representatives. 
1976-77 Op Atty Gen, No 77-45, p 45. 


Under the decision of the South 
Carolina Supreme Court in Cooper v. 
Bales, the State of South Carolina and 
its political subdivisions should release 
only the employee's salary, grade and 
job description upon request under the 
FOIA. Any further disclosure could 
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come only if the employee authorizes 
the release or if a court of competent 
jurisdiction orders such disclosure. 
+ aid Op Atty Gen, No 77-243, p 
180. 

Under the provisions of the Free- 
dom of Information Act, records con- 
taining charges against residential 
homebuilders should be made available 
for public inspection and copying once 
a pro 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Atty Gen, No 77-288, p 219. 


r disposition has been made of 


Code §37-6-117) (1962), and the 
complaint is later determined to be 
groundless, the Administrator is not 
required to release such information 
under the South Carolina Freedom of 
Information Act. 1976-77 Op Atty 
Gen, No 77-182, p 111. 

(1) The Freedom of Information 
Act does not require the disclosure of 
how each member of a school board 
voted in executive session. 

(2) The school board may elect offi- 
cers in a public meeting by secret bal- 
lot, but any written record of the vote 


When the Administrator of Con- by name would be public information 
sumer Affairs receives information re- after the votes are tabulated. 1976-77 
lating to consumer complaints, pursu- Op Atty Gen, No 77-279, p 214. 
ant to Code Section 00.387 [1976 


§ 30-4-20. Definitions. 


(a) “Public body’’ means any department of the State, any state 
board, commission, agency and authority, any public or govern- 
mental body or political subdivision of the State, including coun- 
ties, municipalities, townships, schol districts and special purpose 
districts, or any organization, corporation or agency supported in 
whole or in part by public funds or expending public funds and 
includes any quasi-governmental body of the State and its political 
subdivisions, including, without limitation, such bodies as the 
South Carolina Public Service Authority and the South Carolina 
State Ports Authority. 

(b) “Person” includes any individual, corporation, partnership, 
fi-m, organization or association. 


(c) “Public record’’ includes all books, papers, maps, photo- 
graphs, cards, tapes, recordings or other documentary materials 
regardless of physical form or characteristics prepared, owned, 
used, in the possession of or retained by a public body. Records 
such as income tax returns, medical records, hospital medical staft 
reports, scholastic records, adoption records and other records 
which by law are required to be closed to the public shall not be 
deemed to be made open to the public under the provisions of 
this chapter nor shall the definition of public records include those 
records concerning which the public body, by favorable public 
vote of three-fourths of the membership taken within fifteen 
working days after receipt of written request, concludes that the 
public interest is best served by not disclosing them. Provided, 
however, nothing herein shall authorize or require the disclosure 
of records of the Board of Financial Institutions pertaining to 
applications and surveys for charters and branches of banks and 
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savings and loan associations or surveys and examinations of such 


‘institutions required to be made by law. 


(d) ‘‘Meeting’’ means the convening of a quorum of the constit- 
uent membership of a public body, whether corporal or by means 
of electronic equipment, to discuss or act. upon a matter over 
which the public body has supervision, control, jurisdiction or 


advisory power. 


(e) “Quorum” unless otherwise defined by applicable law means 
a simple majority of the constituent membership of a public body. 


HISTORY: 1978 Act No. 593 § 5, eff July 18, 1978. 


ALR and L Ed Annotations— 


Validity, construction, and application of statutory provisions relating to public 


access to public records. 82 3d 19. 


CASE NOTES 
UNDER FORMER § 30-3-20 


Preliminary pro to be placed 
on a school board agenda which are 
circulated to the school board mem- 
bers several days before the meeting, 
need not be released prior to the 


meeting under Code 1962 § 1-20.1 
[Code 1976 § 30-3-20], where full dis- 


closure is made at the meeting. yy 4 
v Bales (1977) 268 SC 270, $35 SE2d 
$06. 


ATTORNEY GENERAL’S OPINIONS 


Booking information formerly kept 
in the jail book, but now kept on 
individual cards, must be made avail- 
able to the public under the State's 
Freedom of Information Act (FOIA). 
1976-77 Op Atty Gen, No 77-303, p 
231. 


Generally, telephone billing rec- 
ords for State agencies would be pub- 
lic records and thus available for public 
inspection under the Freedom of Infor- 
mation Act, unless non-disclosure can 
be shown to be in the best public 
interest. 1976-77 Op Atty Gen, No 77- 
199, p 149. 


The minutes of meetings of public 
bodies such as school district Board of 
Trustees are public records and thus 
available for inspection and copying by 
the public under § 1-20.1. [1976 Code 
§ 30-3-20] 1976-77 Op Atty Gen, No 
77-154, p 129. 


Incident and Supplemental Reports 
prepared by Sheriff's Officers and sub- 
mitted for filing in the Records Divi- 
sion of the Police Service Bureau do 
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not constitute public records subject to 
disclosure under the Freedom of Infor- 
mation Act if it can be shown that the 
public interest is best served by non- 
disclosure. Any public record subj 
to disclosure under the Freedom of 
Information Act may be viewed in its 
original form, but records not —s 
to disclosure could be publicized in 
summary form. 1976-77 Auy Gen, 
No 77-187, p 142. 


When the Administrator of Con- 
sumer Affairs receives information re- 
lating to consumer complaints, pursu- 
ant to Code Section 8.800.387 {1976 
Code § 37-6-117] (1962), and the 
complaint is later determined to be 
groundless, the Administrator is not 
required to release such information 
under the South Carolina Freedom of 
Information Act. 1976-77 Op Atty 
Gen, No 77-132, p 111. 


Police criminal investigatory files 
are not subject to inspection and copy- 
ing under the Freedom of Information 
Act, since they are most likely not 
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“public records” within the meaning of 
§ 30-3-20 and § $0-3-30. 1976-77 Op 
Atty Gen, No 77-193, p 146. 

The Freedom of Information Act 
would not require the disclosure of: (1) 
personnel inlormation obtained in a 


ene such disc ; 
976-77 Op Atty Gen, No 77-243, p 


(1) The Freedom of Information 


Carolina House of Representatives. 
1976-77 Op Atty Gen, No 77-45, p 45. 


. 1976-77 Op 
Auy Gen, No 77-288, p 219. 


ATTORNEY GENERAL'S OPINIONS 
UNDER FORMER § 30-3-20 


The Consumer Health Council does 
not fall under the provisions of the 
Freedom of Information Act if it is 


oer financed by federal funds. 
= 5 Op Att'y , No 4037, p 
109. 


Personnel records of a faculty 
member at a state institution of higher 
learning, including confidential evalua- 
tions of teaching performance, are not 

blic records under the Freedom of 
nformation Act if such materials are 
considered scholastic records, or if 
such disclosure is not in the public 
interest or if such materials are the 

uct of a valid executive session. 
= Op Att'y Gen, No 4191, p 
42. 

Records maintained in the Tax As- 
sessor’s office of Dillon County of the 
number of acres or lots owned by 
individuals, the appraised value of such 
acreage or lots, and the taxes levied 
thereon are public records within the 
intent and meaning of the Freedom of 
Information Act and should be made 
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available for inspection and review in 
accordance with the Act. 1975-76 Op 
Atty Gen, No 4229, p 10. 


Both the State and Federal estate 
tax returns filed with the Tax Commis- 
sion are public records within the 
meaning of the South Carolina Free- 
dom of Information Act, and therefore 
must be made available to the public 
for examination and inspection. 1975- 
76 Op Atty Gen, No 4320, p 139. 


The list for the tment 
of Agriculture's Publication ““The Mar- 
ket Bulletin” is public information. 


1975-76 Op Atty Gen, No 4354, p 
183. 

The South Carolina Freedom of 
Information Act does not require dis- 
closure of certain items in onnel 
files of public employees. 1975-76 Op 
Atty Gen, No 4363, p 197. 


The study of alcohol and drug 
abuse among students in the Sumter 
County school districts is subject to 
disclosure under the Freedom of Infor- 
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mation Act, unless it would be adverse 
to the public interest to release the 


my’ spat wore Op Atty Gen, 


The Freedom of Information ‘tt 


requires disclosure of “a gig 
salaries. 197 Att 
Gen, No 4526, p30. 


The contempt power under 1962 


Code | 23 2 ene Code § 14- 
21-650) defines for 
violations of 1902 Code §§ 15- 
1095.17(d), 15-1095.40, 15-1095.41, 
dae: et Pata [1976 Code §§ 14-21- 

4-21 14-21-150); the Free- 
dons of Information Act has no effect 
on these sections. 1975-76 Op Atty 
Gen, No 4541, p 409. 


§ 30-4-30. Right to inspect or copy pubiie sesende; teem 
notification as to public availability 0 of records. 

(a) Any person has a right to inspect or copy any public record 
of a public body, except as otherwise provided by § 30-4-40, in 
accordance with reasonable rules concerning time and place of 
access. 

(b) The public body may establish and collect fees not to exceed 
the actual cost of searching for or making copies of records. Such 
records shall be furnished at the lowest possible cost to the person 
requesting the records. Records shall be provided in a form that is 
both convenient and practical for use by a rson requesting 
copies of the records concerned, if it is Y convenient for 
such public body to provide the records in oo orm. Documents 
may be furnished when appropriate without charge or at a reduced 
charge where the agency determines that wavier or reduction of 
the fee is in the public interest because furnishing the information 
can be considered as primarily benefiting the general public. Fees 
shall not be charged for examination and review to determine if 
such documents are subject to disclosure. Nothing in this chapter 
shall prevent the custodian of the public records from charging a 
reasonable hourly rate for making records available to the public 
nor requiring a reasonable deposit of such costs prior to searching 
for or making copies of the records. 


(c) Each public body, upon written request for records made 
under this chapter, shall within fifteen days (excepting Saturdays, 
Sundays and legal public holidays) of the receipt of any such 
request notify the person making such request of its determination 
and the reasons therefor. Such a determination shall constitute the 
final opinion of the public body as to the public availability of the 
requested public record. 

HISTORY: 1978 Act No. 593 § 4, eff July 18, 1978. 
Research and Practice References— 


66 Am Jur 2d, Records and Recording Laws §§ 12 et seq. 
76 CJS, Records §§ 35 et seq. 
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CASE NOTES 
UNDER FORMER § 30-3-30 


Code 1962 §§1-20.2 and 1-20.35 
(Code 1976 §§ 30-3-30 and 30-3-40) 


are to be harmoniously construed to 


preclude disclosure of minutes of exec- 
utive sessions. Cooper v Bales (1977) 
268 SC 270, 233 SE2d 306. 


ATTORNEY GENERAL'S OPINIONS 


The Freedom of Information Act 
would not require the disclosure of: (1) 
personnel information obtained in a 
poeneaneny o> data gathering; & a 
preliminary audit report presented as 
an administrative briefing; (8) informal 
working documents collected in prepa- 
ration for conducting an audit and 
preparing a final audit report. 1976-77 
Op Atty Gen, No 77-133, p 111. 


When the Administrator of Con- 
sumer Affairs receives information re- 
lating to consumer complaints, pursu- 
ant to Code Section 8.800.387 {1976 
Code §37-6-117] (1962), and the 
complaint is later determined to be 
groundless, the Administrator is not 
required to release such information 
under the South Carolina Freedom of 
Informatior Act. 1976-77 Op Atty 
Gen, No 77-132, p 111. 


Incident and Supplemental Reports 
prepared by Sheriff's Officers and sub- 
mitted for filing in the Records Divi- 
sion of the Police Service Bureau de 
not constitute public records subject to 
disclosure unde: the Freedom of Infor- 
mation Act if it can be shown that the 
public interest is best served by non- 
disclosure. Any public record subject 
to disclosure under the Freedom of 
Information Act may be viewed in its 
original form, but records not subject 
to disclosure could be publicized in 
summary form. 1976-77 Atty Gen, 
No 77-187, p 142. 


The South Carolina Freedom of 
Information Act does not require the 
public disclosure of law enforcement 
records of internal investigations into 
allegations of peace officers’ miscon- 
duct. 1976-77 Op Atty Gen, No 77- 
363, p 288. 


Police criminal investigatory files 
are not subject to inspection and copy- 
ing under the Freedom of Information 
Act, since they are most likely not 
“public records"’ within the meaning of 
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§ 50-3-20 and § 30-35-30. 1976-77 Op 
Auy Gen, No 77-193, p 146. 

The South Carolina Freedom of 
Information Act does not require that 
the public be given access to personnel 


files and employment applications 
maintained on employees of the South 
Carolina House of R tatives. 


1976-77 Op Atty Gen, No 77-45, p 45. 


Under the decision of the South 
Carolina Supreme Court in Cooper v. 
Bales, the State of South Carolina and 
its political subdivisions should release 
only the employee's salary, grade and 
job description - one request under the 

OIA. Any further disclosure could 
come only if the employee authorizes 
the release or if a court of competent 
jurisdiction orders such disclosure. 
1976-77 Op Atty Gen, No 77-243, p 
180. 


(1) The Freedom of Information 
Act does not require the disclosure of 
how each member of a school board 
voted in executive session; (2) The 
school board may elect officers in a 
public meeting by secret ballot, but 
any written record of the vote by name 
would be public information after the 
votes are tabulated. 1976-77 Op Atty 
Gen, No 77-279, p 214. 


Under the ns of the Free- 
dom of Information Act, records con- 
taining charges against residential 


homebuilders should be made available 
for public inspection and copying once 
a proper disposition has been made of 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Atty Gen, No 77-288, p 219. 


A county council cannot pass an 
ordinance or resolution restricting 
public records from discovery under 
the Freedom of Information Act. Fail- 
ing to release the contents of a pro- 
posed county ordinance, emergency 
ordinance or resolution until such item 
is brought up for a vote would violate 
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the Freedom of Information Act, where 
such items are prepared and available 


to the . 1976-77 Op Atty 
. No 77-164, p 134. 


ATTORNEY GENERAL'S OPINIONS 
UNDER FORMER § 30-3-30 


The Freedom of Information Act 
wd oe Commission of the Blind 
‘my maiing publications ae eesblicatioe pvblicatsons. 1974-75 
ry > Gen, 5088. p 56. 
would tiseloe of motors 
require ure 
names at the Medical University, their 
position, earnings, and insurance cov- 
erage; however, information —— as 
sex, on }Y birth, — status, and 
num children emplo 
relates solely to private matters which 
do not affect of pone of any 
public duty. 1974-75 Op Att'y Gen, No 
4004, p 75. 
Vehicle towing records of a sheriff 
may be open for public inspection. 
Employment applications for county 


reports 
public disclosure. 1974-75 Op Att'y 
Gen, No 4197, p 246. 


The Greenwood County Hospital 
Board must comply with the provisions 
of the Freedom of Information Act, 
1962 Code § 1-20, et seq. [1976 Code 
§ 30-S-—10 et seq.], as amended. 1975- 
76 Op Atty Gen, No 4477, p 337. 

Public agencies may set up reason. 
able requirements for viewing and cop- 
ying public records. However,. care 
must be taken to insure that such pro- 
cedures do not inordinately restrict 
public access to these public records. 
_—— Op Atty Gen, No 4512, p 
$73. 


§ 30—-4—40. Matters exempt from disclosure. 
(a) The following matters may be exempt from disclosure under 


the provisions of this chapter: 


(1) Trade secrets, which are defined as “unpatented, secret, 
commercially valuable plans, appliances, formulas, or processes, 
which are used for the making, preparing, compounding, treating 
or processing of articles or materials which are trade commodities 
obtained from a person and which are generally recognized as 
confidential. 

(2) Information of a personal nature where the public disclosure 
thereof would constitute unreasonable invasion of personal pn- 
vacy, including, but not limited to, information as to gross receipts 
contained in applications for business licenses. 

(3) Records of law enforcement and public safety agencies not 
otherwise available by law that were compiled in the process of 
detecting and investigating crime if the disclosure of the informa- 
tion would harm the agency by: 

(A) Disclosing identity of informants not otherwise known; 

(B) The premature release of information to be used in a 
prospective law enforcement action; 

(C) Disclosing investigatory techniques not otherwise known 
outside the government; 

(D) By endangering the life, health or property of any person. 
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(4) Matters specifically exempted from disclosure by statute or 
law. 


(5) Documents incidental to proposed contractual arrangements 
and proposed sale or purchase of property. 


(6) Salaries of employees below the level of department head; 
provided, however, that complete salary schedules showing com- 
pensation ranges for each employee classification, including lon- 
gevity steps, where applicable shall be made available. 


(7) Correspondence or work products of legal counsel for a 
public body and any other material that would violate attorney- 
client relationships. 


(8) Memoranda, correspondence and working papers in the 
possession: of individual members of the General Assembly or 
their immediate staffs, provided, however, nothing herein shall be 
construed as limiting or restricting public access to source docu- 
ments or records, factual data or summaries of factual data, 
papers, minutes or reports otherwise considered to be public 
information under the provisions of this chapter and not specifi- 
cally exempted by any other provisions of this chapter. 


(b) If any public record contains material which is not exempt 
under item (a) of this section, the public body shall separate the 
exempt and nonexempt material available for examination. 


HISTORY: 1978 Act No. 593 § 5, eff July 18, 1978; 1980 Act No. 495, eff June 
11, 1980. 


Effect of Amendments— 
The 1980 amendment added item (8) to subsectiun (a). 


Research and Practice References— 
66 Am Jur 2d, Records and Recording Laws §§ 19 et seq. 
76 CJS, Records § 36. 


ALR and L Ed Annotations— 

Court's power to determine, upon government's claim of privilege, whether 
official information contains state secrets or other matters disclosure of which is 
against public interest. 32 ALR2d 391. 

What are reports prepared or used by “agency res 
or supervision of financial institutions,”” within Fr 
USCS § 552(b)(8)). 48 ALR Fed 814. 


nsible for the regulation 
om of Information Act (5 


CASE NOTES 
UNDER FORMER § 30-3-40 


Code 1962 §§1-20.2 and 1-20.3 
[Code 1976 §§ 30-3-30 and 30-3-40) 
are to be harmoniously construed to 
preclude disclosure of minutes of exec- 


utive sessions. Cooper v Bales (1977) 
268 SC 270, 233 SE2d 306. 


Administrative briefings may be 


held in executive session when no ac- 
tion is taken. Cooper v Bales (1977) 
268 SC 270, 233 SE2d 306. 


Administrative briefings of a school 
board may be held in executive ses- 
sion. Cooper v Bales (1977) 268 SC 
270, 233 SE2d 306. 


994 


SECT DOCUMENT AVAILABLE 


bid the es 


nner cccnneen ee 


SOUTH CAROLINA 


school budgets which are 
incomplete working papers used for 
administrative = and which 
contain personnel matters, are privi- 
under Code 1962 § 1-20.35 [ 
1976 § 30-3-40). v Bales 
(1977) 268 SC 270, 233 SE2d 306. 


School board minutes protected by 
the attorney-client privilege would not 
be released under discovery motions 
made in a Freedom of Information Act 
suit. v Bales (1977) 268 SC 
270, 233 SE2d 306. 


ATTORNEY GENERAL'S OPINIONS 


a by Sherif ‘ Officers and sub- 


mitted for filing in the Records Divi- 
sion of the P Service Bureau do 
not constitute public records subject to 
disclosure under the Freedom of Infor- 
mation Act if it can be shown that the 
public interest is best served by non- 
disclosure. Any public record subject 
to disclosure under the Freedom of 
Information Act may be viewed in its 
Original form, but records not subject 
to disclosure could be publicized in 
summary form. 1976-77 Atty Gen, 
No 77-187, p 142. 


The Freedom of Information Act 
would not uire the disclosure of: (1) 
personnel information obtained in a 
preliminary audit data gathering; (2) a 
preliminary audit report presented as 
an administrative briefing; (3) informal 
working documents collected in prepa- 
ration for conducting an audit and 
preparing a final audit report. 1976-77 
Op Atty Gen, No 77-133, p 111. 


When the Administrator of Con- 
sumer Affairs receives information re- 
lating to consumer complaints, pursu- 
ant to Code Section 00.387 [1976 
Code § 37-6-117] (1962), and the 
complaint is later determined to be 
groundless, the Administrator is not 
required to release such information 
under the South Carolina Freedom of 
Information Act. 1976-77 Op Atty 
Gen, No 77-132, p 111. 


Under § 30-3—40(b) of the Freedom 
of Information Act, the State Budget 
and Control Board should vote in pub- 
lic session to conduct executive ses- 
sions, setting the time and place of 
such sessions and stating the purpose 
thereof. Decisions made in an execu- 
tive session must be confirmed thereaf- 
ter in a public open session. 1976-77 
Op Atty Gen, No 77-325, p 261. 
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its political subdivisions should release 
only the employee's salary, grade and 
= description upon request under the 

OIA. Any fu disclosure could 
come only if the employee authorizes 
the release or if a court of competent 
jurisdiction orders such disclosure. 
ned Op Atty Gen, No 77-243, p 
180. 


The South Carolina Freedom of 
Information Act does not require that 
the public be given access to personnel 
files and employment lications 
maintained on employees o South 
Carolina House of Representatives. 
1976-77 Op Atty Gen, No 77-45, p 45. 


(1) The Freedom of Information 
Act does not require the disclosure of 
how each member of a school board 
voted in executive session; (2) The 
school board may elect officers in a 
public meeting by secret ballot, but 
any written record of the vote by name 
would be public information after the 
votes are tabulated. 1976-77 Op Atty 
Gen, No 77-279, p 214. 


Under the provisions of the Free- 
dom of Information Act, records con- 
taining charges against residential 
homebuilders should be made available 
for public inspection and copying once 
a proper disposition has been made of 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Atty Gen, No 77-288, p 219. 


A school principal possesses the 
requisite amount of independent au- 
thority and control to be considered a 
“department head” for purposes of the 
new Freedom of Information Act, and 
hence, his salary is subject to disclo- 
sure. 1978 Op Atty Gen, No 78-158, p 
189. . 
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ATTORNEY GENERAL’S OPINIONS 
UNDER FORMER § 30-3-40 


A City Council may discuss in 
closed session and vote in closed ses- 
sion upon a 
to be off for the 

by the City. 1974- 
Gen, No 3928, p 12. 


uisition of 
5 Op Att'y 


Iblicly and voted on by the 
full’ school board before being 
adopted. 1975-76 Op Atty Gen, No. 
4356, p 186. 


Information relating to teacher pay 
classifications could be available to the 
public under the Freedom of Informa- 
tion Act. 1975-76 Op Atty Gen, No 
4362, p 196. 


The South Carolina Freedom of 
Information Act does not require dis- 
closure of certain items in personnel 


§ 30-4—50. 


files of public em . 1975-76 Op 
Atty Gen, No 4363, p 197. 


A memorandum written by a Social 
Services employee to a county social 
services board, containing ma 
which are suitable for discussion by the 
agency in executive session, is not dis- 
coverable under the South Carolina 
Freedom of Information Act. 1975-76 
Op Atty Gen, No 4388, p 219. 


The North Charleston ordinance 
providing for the holding of confer- 
ence meetings adopts the Freedom of 
Information Act as a guideline for the 
determination of when those meetings 
should be public. 1975-76 Op Atty 
Gen, No 4407, p 252. 

The Greenwood County Hospital 
Board must comply with the provisions 
of the Freedom of Information Act, 
1962 Code § 1-20, et seq. [1976 Code 
§ 30-3-10 et seq.], as amended. 1975— 
76 Op Atty Gen, No 4477, p 337. 


Certain matters declared public information. 


Without limiting the meaning of other sections of this chapter, 
the following categories of information are specifically made public 
information subject to the restrictions and limitations of §§ 30-4- 
20, 30-4—40 and 30-4-70 of this chapter: 

(1) The names, sex, race, title and dates of employment of all 
employees and officers of public bodies; 


(2) Administrative staff manuals and instructions to staff that 


affect a member of the public; 


(3) Final opinions, including concurring and dissenting opin- 
ions, as well as orders, made in the adjudication of cases; 


(4) Those statements of policy and interpretations of policy, 
statute and the Constitution which have been adopted by the 


public body; 


(5) Written planning policies and goals and final planning 


decisions; 


(6) Information in or taken from any account, voucher or 
contract dealing with the receipt or expenditure of public or other 


funds by public bodies; 


(7) The minutes of all proceedings of all public bodies and all 
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votes at such proceedings, with the exception of all such minutes 
and votes taken at meetings closed to the public pursuant to § 30- 


4-70. 


HISTORY: 1978 Act No. 593 § 6, eff July 18, 1978. 


Research and Practice References— 


66 Am Jur 2d, Records and Recording Laws §§ 19 et seq. 


76 CJS, Records § 36. 
ALR and L Ed Annotations— 


What preliminary data gathered by public departments or officials constitute 
“public records” within the right of access, inspection, and copying by private 


persons. 85 ALR 2d 1105. 


ATTORNEY GENERAL’S OPINIONS 


The Freedom of Information Act 
would not require the disclosure of: (1) 
personnel information obtained in a 
preliminary audit data gathering; (2) a 
preliminary audit report presented as 
an administrative briefing; (3) informal 
working documents collected in prepa- 
ration for conducting an audit and 
preparing a final audit ~eport. 1976-77 
Op Atty Gen, No 77-153, p 111. 


When the Administrator of Con- 
sumer Affairs receives information re- 
lating to consumer complaints, pursu- 
ant to Code Section 8-800.387 [1976 
Code § 37-6-117] (1962), and the 
complaint is later determined to be 
groundless, the Administrator is not 
required to release such information 
under the South Carolina Freedom of 
Information Act. 1976-77 Op Atty 
Gen, No 77-132, p 111. 


The South Carolina Freedom of 
Information Act does not require that 
the public be given access to personnel 
files and employment applications 
maintained on employees of the South 
Carolina House of Representatives. 
197-77 Op Atty Gen, No 77-45, p 45. 


Under the decision of the South 


Carolina Supreme Court in Cooper v. 
Bales, the State of South Carolina and 
its political subdivisions should release 
only the employee's salary, grade and 
job description upon request under the 
FOIA. Any further disclosure could 
come only if the employee authorizes 
the release or if a court of competent 
jurisdiction orders such disclosure. 
1976-77 Op Atty Gen, No 77-243, p 
180. 


(1) The Freedom of Information 
Act does not require the disclosure of 
how each member of a school board 
voted in executive session; (2) The 
school board may elect officers in a 
public meeting by secret ballot, but 
any written record of the vote by name 
would be public information after the 
votes are tabulated. 1976-77 Op Atty 
Gen, No 77-279, p 214. 


Under the provisions of the Free- 
dom of Information Act, records con- 
taining charges against residenual 
homebuilders should be made available 
for public inspection and copying once 
a proper disposition has been made of 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Atty Gen, No 77-288, p 219. 


§ 30-4—-60. Meetings of public bodies shall be open. 

Every meeting of all public bodies shall be open to the public 
unless closed pursuant to § 30-4-70 of this chapter. 
HISTORY: 1978 Act No. 593 § 7, eff July 18, 1978. 


ALR and L Ed Annotations— 


Validity, construction, and application of statutes making public proceedings 


open to the public. 38 ALR3d 1070. 
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ATTORNEY GENERAL’S OPINIONS 


Under the decision of the South 
Carolina Supreme Court in Cooper v. 
Bales, the State of South Carolina and 
its political subdivisions should release 
only AR employee's salary, grade and 
scription upon request under the 
four Any further disclosure could 
come only if the employee authorizes 
the release or if a court of competent 
jurisdiction orders such disclosure. 
_— Op Atty Gen, No 77-243, p 
180. 


The South Carolina Freedom of 
Information Act does not require that 
the public be given access to personnel 
files and employment a ee 
maintained on employees of the South 
Carolina House of Representatives. 
1976-77 Op Atty Gen, No 77-45, p 45. 


(1) The Freedom of Information 
Act does not require the disclosure of 
how each member of a school board 
voted in executive session; (2) The 
school board may elect officers in a 
public meeting by secret ballot, but 
any written record of the vote by name 
would be public information after the 
votes are tabulated. 1976-77 Op Atty 
Gen, No 77-279, p 214. 


Under the provisions of the Free- 
dom of Information Act, records -, 
taining charges against residenti 
= oom should pad pom available 
or public inspection copying once 
ap disposition has been made of 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Atty Gen, No 77-288, p 219. 


§ 30-4—70. Meetings which may be closed; procedure; cir- 
cumvention of chapter; disruption of meeting; executive 
sessions of General Assembly. 

(a) A public body may hold a meeting closed to the public for 
one or more of the following reasons: 


(1) Discussion of employment,.appointment, compensation, pro- 
motion, demotion, discipline or release of an employee, or the 
appointment of a person to a public body; provided, however, that 
if an adversary hearing involving the employee, other than under a 
grievance procedure provided in Chapter 17 of Title 8 of the 1976 
Code, is held such employee shall have the right to demand that 
the hearing be conducted publicly. 


(2) Discussion of negotiations incident to proposed contractual 
arrangements and proposed sale or purchase of property, the 
receipt of legal advice, settlement of legal claims, or the position 
of the public agency in other adversary situations involving the 
assertion against said agency of a claim. 

(3) Discussion regarding the development of security personnel 
or devices. 

(4) Investigative proceedings regarding allegations of criminal 
misconduct. 

(5) Prior to going into executive session the public agency shall 
vote in public on the question and when such vote is favorable the 
presiding officer shall announce the purpose of the executive 
session. Any formal action taken in executive session shall thereaf- 
ter be ratified in public session prior to such action becoming 
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dom of Information Act, records con- 
taining charges against residential 
homebuilders should be made available 
for public inspection and copying once 


a proper disposition has been made of 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Atty Gen, No 77-288, p 219. 


§ 30-4—100. Injunctive relief; costs and attorney's fees. 


(a) Any citizen of the State may apply to the circuit court for 
injunctive relief to enforce the provisions of this chapter in appro- 
priate cases provided such application is made no later than sixty 
days following the date which the alleged violation occurs or sixty 
days after ratification of such act in public session whichever 
comes later. The court may order equitable relief as it deems 
appropriate. 

(b) If a person seeking such relief prevails, he may be awarded 
reasonable attorney fees and other costs of litigation. If such 
person prevails in part, the court may in its discretion award him 


reasonable attorney fees or an appropriate portion thereof. 
HISTORY: 1978 Act No. 593 § 11, eff July 18, 1978. 


Research and Practice References— 


66 Am Jur 2d, Records and Recording Laws § 31. 


76 CJS, Records § 41. 


ATTORNEY GENERAL’S OPINIONS 


Under the decision of the South 
Carolina Supreme Court in Cooper v. 
Bales, the State of South Carolina and 
its political subdivisions should release 
only the employee's salary, grade and 
job description upon request under the 
FOIA. Any further disclosure could 
come only if the employee authorizes 


-the release or if a court of competent 


jurisdiction orders such disclosure. 
1976-77 Op Atty Gen, No 77-243, p 
180. 


The South Carolina Freedom of 
Information Act does not require that 
the public be given access to personnel 
files and employment applications 
maintained on employees of the South 
Carolina House of Representatives. 
1976-77 Op Atty Gen, No 77-45, p 45. 


¢ | +'+-110. Penalties. 


(1) The Freedom of Information 
Act does not require the disclosure of 
how each member of a school board 
voted in executive session. (2) The 
school board may elect officers in a 
public meeting by secret ballot, but 
any written record of the vote by name 
would be public information after the 
votes are tabulated. 1976-77 Op Atty 
Gen, No 77-279, p 214. 


Under the provisions of the Free- 
dom of Information Act, records con- 
taining charges against residential 
homebuilders should be mate ~\ ‘lable 
for public inspection and co: /'.g once 
a proper disposition has bec made of 
the charge by the Residential Home- 
builders’ Commission. 1976-77 Op 
Aity Gen, No 77-288, p 219. 


Any person or group of persons who willfully violates the 
provisions of this chapter shall be deemed guilty of a misde- 
meanor and upon conviction shall be fined not more than one 
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hundred dollars or imprisoned for not more than thirty days for 
the first offense, shall be fined not more than two hundred dollars 
or imprisoned for not more than sixty days for the second offense 
and shall be fined three hundred dollars or imprisoned for not 
more than ninety days for the third or subsequent offense. 


HISTORY: 1978 Act No. 593 § 12, eff July 18, 1978. 
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State Regulatory Authority 


2. Privacy and Security Council 


= s-lUCccrCOlC COU 


3, Dissemination Regulations Gen, 23-5-2 
Conv Inform Reg. 2:02:03:06 X 
23-6-9 X 
3.10 Authorizes to Criminal Justice Agencies | 23.5.2 Xx 


3,11 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. 2:02:03:06 x 


3.12 Authorizes to Private Sector 


3.13 Prohibits to Criminal Justice Agencies 


3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 


> aH oA FS CS 


3.15 Prohibits to Private Sector 


Non-Conviction Informati Reg. 2:02:03:06 x 
3.20 Authorizes to Criminal Justice Agencies ate ; 
3.21 Authorizes to Govt. Non-Criminal Reg. 2:02:03:06 x 


Justice Agencies 


3.22 Authorizes to Private Sector 


3.23. += Prohibits to Criminal Justice Agencies 


3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3.25 Prohibits to Private Sector 


Arrest Information 23-6-9 x 
3.30 Authorizes to Criminal Justice Agencies | 23->-2 xX 


3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies Reg. 2:02:03:06 xX 


3.32 Authorizes to Private Sector 


3.33. ~=Prohibits to Criminal Justice Agencies 


3,34 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3.35 Prohibits to Private Sector 


4, Inspection 


4.1 Right to Inspect Only 23-6-11 Xx 


4.2 Right to Inspect and Take Notes 


4,3 Right to Inspect and Obtain Copy Reg. 2:02:03:0! XK 
5. Right to Challenge Reg. 2:02:03:02 x 
6. Judicial Review of Challenged Information | 
7. Purging Non-Conviction Information 
T 
8. Purging Conviction Information | 


601 | Of 
eecT DOCUNTENT AVAILABLE 


9. Sealing Non-Conviction Information 39-17-1114 x 
10. Sealing Conviction Information 
11. Removal of Disqualifications 39-17-114 x 
12. Right to State Non-Existence of Record 
13, Research Access 
14. Accuracy and Completeness Reg. 2:02:04:01 Xx 
Reg. 2:02:02:01 x 
14.1 Disposition Reporting Requirements ~I-4, £3-3-8 BS 
_ — 23-6-16 4 
14.2 Auditing Requirements 
~~ Reg. 2:02:02:04,05 x 
14.3. Other Accuracy/Completeness Reg. 2:02:02:01 x 
Requirements Reg. 2:02:02:03 X 
15. Dedication 
16. Civil Remedies Rag, Smemewe ” 
17. Criminal Penalties 23-6-18 xX 
18. Public Records 1-27-1 x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security 
22.2 Administrative Security 
22.3 Computer Security 
23. Transaction Logs a Seen | * | 
aa 
24. Training Employees i | 
25. Listing of Information Systems — 
s F X 
26. FOIA (Including CJ) ante | 
| - ; | 
27. FOIA (Excluding CJ!) ) | | 
23-5-1,2 x | 
28. Central State Repository 23-6-! Xx 
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T 
ERE RR 
State Regulatory Authority N 
2. ‘Privacy and Security Council 
3. Dissemination Regulations 
Conviction Infor:nation S 
3.10 Authorizes to Criminal Justice Agencies S 
3.11 Authorizes to Govt. Non-Criminal 7. x 
Justice Agencies teed E 
3.12 Authorizes to Private Sector 10-7-507 x F 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, — Inspection 
4.1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obtain Copy Reg. 1/27/76 x 
5. Right to Challenge Reg. 1/27/76 X 
6. Judicial Review of Challenged Information 
40-2109 x 
7. Purging Non-Conviction Information 40-4001, 4002 Xx 
8. Purging Conviction Information | 
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9. Sealing Non-Conviction Information 


10, Sealing Conviction Information 


ll, Removal of Disqualifications 


12, Right to State Non-Existence of Record 


13. Research Access 


14, Accuracy and Completeness 


14.1 Disposition Reporting Requirements 38-503 Xx 
14.2 Auditing Requirements 


14.3. Other Accuracy/Con.rleteness 
Requirements 38-503 x 


15. Dedication 


16. Civil Remedies 


10-7-505 xX 
17. Criminal Penalties 40-4004 x 
18 Public Records 10-7 -503 x 


19. Separation of Files 


20. Regulation of Intelligence Collection 


21. Regulation of Intelligence Dissemination 


1—_4-_4-_. 4 


| 
22. Security | 
if 
22.1 = Physical (Building) Security | | 
22.2 Administrative Security | 
, ~ 
22.3. Computer Securit 
pu ity + | 
| 
23. Transaction Logs | | 
rT 
24. Training Employees | 
25. Listing of Information Systems | | 
| | 10-7-507 | x 
26. FOIA (Including CII) | ae 
T . 
<P | | 
27. FOIA (Excluding CJI) a {| 
E.O. 9 
38-503 


28. Central State Repository | 
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Tennessee Code Annotated 


10-7-503. Records open to public inspection. — All state, county and 
municipal records shall at all times, during business hours, be open for 
personal inspection by any citizen of Tennessee, and those in charge of such 
records shall not refuse such right of inspection to any such citizen, unless 
otherwise provided by law or regulations made pursuant thereto. [Acts 1957, 
ch. 285, § 1; T.C.A., § 15-304.) 


Section to Section References. Sections Publication Under the New Tennessee 
10-7-503 — 107-506 are referred to in Uniform Administrative Procedures Act and 
§ 10-7-5065. the Public's Right to Know (John Beasley), 6 

Law Reviews. Contested Cased Under the Mem. St. U.L. Rev. 187. 

Tennessee Uniform Administrative Collateral References. Records ¢= 14. 
Procedures Act (L. Harold Levinson), 6 Mem. 
St. U.L. Rev. 215. 

Protecting Privacy from Government 
Invasion: Legislation at the Federal and State 
Levels, 8 Mem. St. U.L. Rev. 783. 


10-7-504. Confidential records. — (a) The medical records of patients in 
staie hospitals and medical facilities, and the medical records of persons 
receiving medical treatment, in whole or in part, at the expense of the state, 
shall be treated as confidential and shall not be open for inspection by 
members of the public. Additionally, all investigative records of the 
Tennessee bureau of criminal identification shail be treated as confidential 
and shall not be open to inspection by members of the public. The 
information contained in such records shall be disclosed to the public only 
in compliance with a subpoena or an order of a court of record, however, such 
investigative records of the Tennessee bureau of criminal identification 
shall be open to inspection by elected members of the general assembly if 
such inspection is directed by a duly adopted resolution of either house or 
of a standing or joint committee of either house. Records shall not be 
available to any member of the executive branch except those directly 
involved in the investigation in the Tennessee bureau of investigation itself 
and the governor himself. The records, documents and papers in the 
possession of the military department which involve the security of the 
United States and/or the state of Tennessee, including but not restricted to 
national guard personnel records, staff studies and investigations, shall be 
treated as confidential and shall not be open for inspection by members of 
the public. 

(b) The records of students in public educational institutions shall be 
treated as confidential. Information in such records relating to academic 
performance, financial status of a student or his parent or guardian, medical 
or psychological treatment or testing shall not be made available to 
unauthorized personnel of the institution or to the public or any agency, 
except those agencies authorized by the educational institution to conduct 
specific research or otherwise autl.orized by the governing board of the 
institution, without the consent of the student involved or the parent or 
guardian of a minor student attending any institution of elementary or 
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secondary education, except as otherwise provided by law or regulation 
pursuant thereto and except in consequence of due legal process or in cases 
when the safety of persons or property is involved. The governing board of 
the institution, the state Cepartment of education, and the Tennessee higher 
education commission shall have access on a confidential basis to such 
records as are required to fulfill their lawful functions. Statistical 
information not identified with a particular student may be released to any 
person, agency, or the public; and information relating only to an individual 
student’s name, age, address, dates of attendance, grade levels completed, 
class placement and academic degrees awarded may likewise be disclosed. 


(c) Any record designated “confidential” shall be so treated by agencies 
in the maintenance, storage and disposition of such confidential records. 
These records shall be destroyed in such a manner that they cannot be read, 
interpreted, or reconstructed. The destruction shall be in accordance with 
an approved records disposition authorization from the public records 
commission. ! 

(dX1) The following books, records and other materials in the possession 
of the office of the att: rney general and reporter which relate to any pending 
or contemplated legal ur administrative proceeding in which the office of the 
attorney general and reporter may be involved shall not be open for public 
inspection: 

(A) Books, records or other materials which are confidential or privileged 
by state law; 

(B) Books, records or other materials relating to investigations conducted 
by federal law enforcement or federal regulatory agencies, which are 
confidential or privileged under federal law; 


(C) The work product of the attorney general and reporter or any attorney 
working under his supervision and control; or 

(D) Communications made to or by the attorney general and reporter or 
any attorney working under his supervision and control in the context of the 
attorney-client relationship; 

(E) Books, records and other materials in the possession of other 
departments and agencies which are available for public inspection and 
copying pursuant to §§ 10-7-503 and 10-7-506. It is the intent of this section 
to leave subject to public inspection and copying pursuant to §§ 10-7-503 and 
10-7-506 such books, records and other materials in the possession of other 
departments even though copies of the same books, records and other 
materials which are also in the possession of the attorney general's office are 
not subject to inspection or copying in the office of the attcrney general, 
provided such records, books and materials are available for copying and 
inspection in such other departments. 

(2) Books, records and other materials made confidential by this 
subsection which are in the possession of the office of the attorney general 
and reporter shall be open to inspection by the elected members of the 
general assembly if such inspection is directed by a duly adopted resolution 
of either house or of a standing or joint committee of either house and is 
required for the conduct of legislative business. 
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(3) Except for the provisions of subdivision (2) hereof, the books, records 
and materials made confidential or privileged by this subdivision shall be 
disclosed to the public only in the discharge of the duties of the office of the 
attorney general. [Acts 1957, ch. 285, § 2; 1970 (Adj. S.), ch. 531, §§ 1, 2; 
1973, ch. 99, § 1; 1975, ch. 127, § 1; 1976 (Adj. S.), ch. 552, § 1; 1976 (Adj. 
S.), ch. 777, § 1; 1977, ch. 152, § 3; 1978 (Adj. S.), ch. 544, § 1; 1978 (Adj. S.), 
ch. 890, § 2; T.C.A., § 15-305.) 


Cross-References. Confidentiality of 
writings, records or tangible objects obtained 
by attorney general, § 8-636. 

Records or papers in secretary of state's 
Office relating to executive department and 
requiring secrecy, § 8-304(10). 

Law Reviews. College and University 
Disciplinary Proceedings Under the 
Tennessee Uniform Administrative 
Procedures Act: Undue Process? (David C. 
Porteous), 7 Mem. St. U.L. Rev. 345. 


Publication Under the New Tennessee 
Uniform Administrative Procedures Act and 
the Public Right to Know (John Beasley), 6 
Mem. St. U.L. Rev. 187. 

The Tennessee Department of Revenue and 
the Uniform Administrative Procedures Act 
(Mike Norton), 6 Mem. St. U.L. Rev. 303. 

Collateral References. Validity, 
construction, and application of statutory 
provisions relating to public access to police 
records. 82 A.L.R.3d 19. 


10-7-505. Violations. — Any official who shall violate the provisions of 
§§ 10-7-503 — 10-7-506 shall be deemed guilty of a misdemeanor. [Acts 1957, 
ch. 285, § 3; 1975, ch. 127, § 2; 1977, ch. 152, § 4; T.C.A., § 15-306.] 


Cross-References. 
misdemeanor where punishment 
prescribed, § 39-105. 

Law Reviews. Protecting Privacy From 
Government Invasion: Legislation at the 
t ederal and State Levels, 8 Mem. St. U.L. Rev. 
783. 


Penalty for 
not 


10-7-506. 


Publication Under the New Tennessee 
Uniform Administrative Procedures Act and 
the Public's Right to Know (John Beasley), 6 
Mem. St. U.L. Rev. 187. 


Right to make copies of public records. — In all cases where 


any person has the right to inspect any such public records, such person 
shall have the right to take extracts or make copies thereof, and to make 
photographs or photostats of the same while such records are in the 
possession, custody and control of the lawful custodian thereof, or his 
authorized deputy; provided, however, the lawful custodian of such records 
shall have the right to adopt and enforce reasonable rules governing the 
making of such extracts, copies, photographs or photostats. [Acts 1957, ch. 


285, § 4; T.C.A., § 15-307,] 


Cross-References. Records or papers in 
office of secretary of state, § 8-304(10). 

Section to Section References. This section ' 
is referred to in § 10-7-504. 

Law Reviews. Protecting Privacy From 
Government Invasion: Legislation at the 
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Federal and State Levels, 8 Mem. St. U.L. Rev. 
783. 

Publication Under the New Tennessee 
Uniform Administrative Procedures Act and 
the Public’s Right to Know (John Beasley), 6 
Mem. St. U.L. Rev. 187. 
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10-7-507. Records of convictions of traffic and other violations — 
Availability. — Any public official having charge or custody of or control 
over any public records of convictions of traffic violations or any other state, 
county or municipal public offenses shall make available to any citizen, upon 
request, during regular office hours, a copy or copies of any such record 
requested by such citizen, upon the payment of a reasonable charge or fee 
therefor. Such official is authorized to fix a charge or fee per copy that would 
reasc:iably defray the cost of producing and delivering such copy or copies. 
[Acts 1974 (Adj. S.), ch. 581, § 1; T.C.A., § 15-308.) 


Law Reviews. Protecting Privacy From Publication Under the New Tennessee 
Government Invasion: Legislation at the Uniform Administrative Procedures Act and 
Federal and State Levels, 8 Mem. St. U.L. Rev. the Public's Right to Know (John Beasley), 6 
783. Mem. St. U.L. Rev. 187. 


10-7-508. Access to records. — The director of the records management 
division, the state librarian and archivist, and the comptroller of the 
treasury or his designated representative for purposes of audit, shall be 
accorded access to and may examine and receive any public records or 
writings, whether or not they are subject to public inspection. They shall 
maintain inviolate any privileged or confidential information so acquired 
and any record writing so defined by law. [Acts 1978 (Adj. S.), ch. 544, § 2; 
T.C.A., § 15-309.] 


Section to Section References. This section 
(formerly § 15-309) is referred to in § 62-625. 


10-7-509. Disposition of records. — The disposition of all state records 
shall occur only through the process of an approved records disposition 
authorization. Records authorized for destruction shall be disposed of 
according to the records disposition authorization and shall not be given to 
any unauthorized person, transferred to another agency, political 
subdivision, private or semiprivate institution. [Acts 1978 (Adj. S.), ch. 544, 


§ 2; T.C.A., § 15-310.) 
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CHAPTER 5 
‘BUREAU OF CRIMINAL IDENTIFICATION 
SECTION. SECTION. 
38-501. Bureau created — Director — 38-504. Personnel — Salaries — Benefits — 
Divisions of bureau. Funds, supplies, equipment. 
38-502. Criminal investigation division — 38-505. Retired agents — Identification card 
Assistance to district attorney — Retention of service weapon. 
neral — Powers — 38-506. Requests by governor for 
vestigations — Mitigation of investigative records. 
prosecution by director. 
38-503. Forensic services division — 
Employees — Duties — 
Supervision. 


38-501. Bureau created — Director — Divisions of bureau. — (a)(1) 
There is created the Tennessee bureau of investigation which shall be a 
separate department of state government. References to the bureau of criminal 
identification elsewhere in the Code shall be deemed references to the bureau 
of investigation. 

(2) The bureau shall be divided into two divisions, the criminal investigation 
division and the forensic services division, and the director shall have full 
control over the activities of each division. 

(3) The bureau shall be provided with suitable office space, supplies and 
equipment to perform the duties and functions assigned to it. 

(b)(1) A director shall be appointed to administer such department. 

(2) The director’s compensation shall be fixed at an amount no less than that 
provided for the commissioner of safety. 

(3) The director shall be a person of experience and ability in the detection 
of crime and shall be appointed to a fixed term of office by the governor from 
a list of three (3) nominees submitted to him by a nominating commission 
composed of: 

(A) Two (2) members to be nominated by the speaker of the senate and 
elected by resolution of the senate; 
(B) Two (2) members to be nominated by the speaker of the house of 
representatives and elected by resolution of the house; and, 
(C) The executive secretary of the Tennessee district attorneys general 
conference. 
No person nominated by the speakers shall be a member of the general 
assembly and no more than one member nominated by each speaker and 
elected by each house shall be from the same political party. Members 
nominated by the speakers and elect -d by each house shall serve from the date 
of their election until January 1 of the year in which the term of the director 
expires. If no one (1) of the three (3) persons nominated by the commission is 
satisfactory to the governor, he may reject all three (3), and require the 
nominating commission to submit three (3) additional names from which to 
appoint. If none are satisfactory he may require additional nominees, in groups 
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of three (3), until he is able to make his appointment. In any case in which the 
governor rejects the nominees submitted by the commission, the commission 
shall resubmit a list of nominees within thirty (30) days of written notice by 
the governor of such rejection. Within thirty (30) days from the date the full 
membership of the commission is named initially, the commission shall meet, 
upon the call of the speaker of the senate, and elect a chairman. Thereafter the 
commission shall meet at the call of the chairman and shall, within thirty (30) 
days of the initial meeting, submit its initial list of nominees to the governor. | 
In the case of a vacancy in the office of director arising hereafter during a term, 
the commission shall meet and submit its list of nominees within sixty (60) 
days of the date of such vacancy. In such a case the appointment by the 
governor shall be for the unexpired portion of the director’s term. With respect 
to the app ntment of a director to a new term of office, the nominating 
commission shall be named no later than ninety (90) days before the expiration 
of the prior term. The commission in such case shall meet initially at the call 
of the speaker of the senate, elect a chairman and shall then-meet and make 
its submission of nominees no later than thirty (30) days prior to expiration of 
the term. The first term of office of the director shall begin on March 27, 1980 
and shall extend through the thirtieth day of June, 1986. The next term shall 
begin on the first day of July, 1986, and it, and all successive terms shall be 
of six (6) full years. The nominating commission as defined under this section 
shall be subject to the provisions of chapter 44 of title 8. 

(4) The director shall be subject to removal from office under the provisions 
of chapter 47 of title 8, but in the case of suspension of the director under the 
provisions of § 8-47-116 the office of director shall be filled pending final 
disposition of the removal proceeding by the official in charge of the criminal 
investigation division of the bureau. 

(5) The official in charge of the criminal investigation division of the bureau 
shall likewise serve as acting director of the bureau from the occurrence of any 
vacancy in the office of director until a director is appointed as provided for in 
this chapter. 

(6) In addition to his other duties, the director shall be a member of the 
Tennessee law enforcement planning commission. {Acts 1951, ch. 173, § 1 
(Williams, § 11465.10); 1980 (Adj. S.), ch. 636, §§ 1, 13, 15.] 


Compiler’s Notes. Section 1 of Acts 1980 
(Adj. S.), ch. 636 provides in part: “The present 
director of the Tennessee bureau of criminal 
identification shall serve as the director of the 
Tennessee bureau of investigation until his 
successor has been appointed as provided in this 
act.” 

Amendments. The 


1980 amendment 


substituted the present section for the section 
appearing in the bound volume. 

Effective Dates. Acts 1980 (Adj. S.), ch. 636, 
§ 17. March 27, 1980. 

Cross-References. Commissioner of safety, 
salary, § 8-23-101. 

Registration of persons acting as law 
enforcement officers, § 8-8-221. 
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38-502. Criminal investigation division — Assistance to district 
attorney general — Powers — Investigations — Mitigation of 
prosecution by director. — The criminal investigation division shall consist 
of not less than six (6) persons who shall be experienced in the detection of 
crime and in criminal work generally. The director, with the approval of the 
governor, however, may increase the number of persons employed in the 
criminal investigation division, to such number as may be found to be feasible 
and necessary. At least two (2) of such criminal investigators shall be normally 
detailed to service in each grand division of the state, but the director shall 
have power to detail any and all such investigators to service in grand divisions 
in case of emergency. The director upon the request of the district attorney 
general of any circuit may assign such criminal investigators to aid such 
district attorney general in the investigation of any crime committed in his 
judicial circuit, but only when said district attorney general requests such aid. 
When detailed by the director to aid the district attorney general as aforesaid, 
such criminal investigators shall have full power to issue subpoenas for 
witnesses, serve the same, to administer oaths to such witnesses as they may 
summon, to take written statements from them and when so detailed shali 
have the same powers with reference to the execution of criminal process, 
making arrests, and the like, as does the sheriff of the county in which such 
investigators are at work. 


Investigators of the bureau of investigation are authorized, without a 
request from the district attorney general, to make investigations in 
connection with violations of the Tennessee narcotic laws or laws relating to 
barbital, amphetamine, desoxyephedrine, or compounds or mixtures thereof, 
including all derivatives of phenolethylamine or any of the salts thereof which 
have a stimulating effect on the central nervous systcm, and barbiturates and 
- its derivatives, any matters pertaining to fugitives from justice, and 
investigations pertaining to the employees or prospective employees of the 
bureau or the department of safety and all activities concerning organized 
crime. For the purposes of this code provision, organized crime shall be defined 
as the unlawful activities of the members of an organized, disciplined 
association engaged in supplying illegal goods and services, including, but not 
limited to, gambling, prostitution, loan sharking, narcotics, labor 
racketeering, and other unlawful activities of members of such organizations. 
The bureau of investigation also is authorized upon the request of the governor, 
the attorney general and reporter, any member of the board, the commissioner 
of correction or a district attorney general to conduct investigations into 
allegations of fraud, corruption, or dishonesty involving the granting, revoking 
or denying of paroles, release classification status or executive clemency of any 
type. The governor, a district attorney general, the attorney general and 
reporter, or the Tennessee board of paroles acting at the request of the 
governor, may request the assistance of the bureau of investigation to 
determine whether any recipient of executive clemency of any type has been 
or is presently abiding by the terms and conditions imposed upon the 
governor’s granting of executive clemency of any type. However the bureau 
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shall coordinate its activities whenever possible with municipal, county, and 
fedéral police agencies with emphasis toward providing strike force 
capabilities to high crime areas within the state. The bureau shall continue to 
utilize the communications systems of the department of safety. 

Whenever a district actorney general may refuse or neglect to present the 
results of any investigation undertaken hereunder to a grand jury, the director 
or his designated representative may appear before the grand jury and seek a 
presentmeni, and the grand jury shall have the power to issue compulsory 
process for the appea: ance of witnesses. In the event the grand jury returns a 
presentment and the district attorney general refuses to prosecute, the director 
may petition for the appointment of a district attorney pro tempore as provided 
for in § 8-7-106. [Acts 1951, ch. 173, § 2 (Williams, § 11465.11); 1957, ch. 134, 
§ 1; 1957, ch. 216, § 1; 1961, ch. 297, § 1; 1970 (Adj. S.), ch. 362, § 1; 1979, ch. 
359, § 9; 1980 (Adj. S.), ch. 636, § 2; imp]. am. Acts 1980 (Adj. S.), ch. 636, 
§ 13.) 


Amendments. The 1979 amendment in the 
second paragraph added the present third and 
fourth sentences. 

The 1980 amendment, in the first paragraph, 
in the second, fourth and fifth sentences, 
substituted “director” for “commissioner”, 
substituted, throughout the section, “criminal 
investigation division” for “field division,” and 
“criminal investigators” for “field 
investigators”; in the second paragraph, in the 
first sentence, substituted “investigation” for 
“criminal identification” following “bureau of,” 


paragraph. substituted the present last two 
sentences for the former last sentence which 
read’ “However, when any investigation 
hereunder is undertaken in a particular 
locality, the bureau shall notify local 
enforcement authorities”; and, added the last 
paragraph of the section. 

Effective Dates. Acts 1979, ch. 359, $ 41. 
July 1, 1979. 

Acts 1980 (Adj. S.), ch. 636, § 17. March 27, 
1980. 

Cited: In re Investigation of Polk County 


and, added “bureau or the” preceding Voting Fraud & Election Law Violation, 573 
“department of safety”; in the second S.W.2d 466 (Tenn. 1978). 
NOTES TO DECISIONS 


1. Subpoenas. 
Where defendant was not a party to a 
subpoena issued under this section, defendant 


such compliance as the subpoenaed party made 
pursuant to its directives. Sheets v. Hathcock 
(Cr. App. 1975), 528 S. W. 2d 47. 


had no standing to object to its issuance or to 


38-503. Forensic services division — Employees — Duties — 
Supervision. — The forensic services division shall consist of experts in the 
scientific detection of crime. The director is hereby empowered to employ either 
upon a temporary or permanent basis, but is not limited to, ballistics expert, 
pathologist, toxicologist, expert in the detection of human bloodstains and 
fingerprint experts and such other persons of expert knowledge in the detection 
of crime as may be found feasible. It shall be the duty of the forensic services 
division to keep a complete record of such fingerprints as may be obtained by 
them through exchange with the federal bureau of investigation, with similar 
bureaus in other states and from fingerprints obtained in this state. Each peace 
officer of this state, upon fingerprinting any person arrested, shall furnish a 
copy of such fingerprints to the forensic services division of the bureau. 
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Likewise, such fingerprints as are now on file at the state penitentiary shall 
be transferred therefrom to the bureau and maintained by it. Each person 
hereafter received at the state penitentiary shall be fingerprinted and a copy 
thereof furnished to the bureau. The bureau is hereby authorized to exchange 
with the federal bureau of investigation any and all information obtained by 
it in the course of its work and to request of the federal bureau of investigation 
such information as it may desire. 

The services of the forensic services division 1..ay be made available by the 
director to any district attorney general of this state, the chief medical 
examiner and all county medical examiners in the performance of their duties 
under the postmortem examination law or to any peace officer upon the 
approval of the district attorney general of the circuit in which such peace 
officer is located. The forensic services division likewise is authcrized to avail 
itself of the services of any and all other departments of the state where the 
same may be of benefit to it, including but not limited to the state chemists and 
other expert personnel. : 

The Tennessee crime laboratory and all regional crime lavoratories shall be 
under the supervision of the director of the bureau or his designated 
representatives. [Acts 1951, ch. 173, § 3 (Williams, § 11465.12); 1980 (Adj. S.), 
ch. 636, § 3; 1980 (Adj. S.), ch. 810, § 1.] 


Amendments. The 1980 amendment by 
chapter 636 substituted “forensic services” for 
“laboratory” throughout the section; in the first 
paragraph, in the second sentence, substituted 
“The director is” for “The commissioner and 
director are,” and, added “pathologist” 
following “ballistics expert”; in the second 
paragraph, in the first sentence, deleted 
“thereof with approval of the commissioner” 


The 1980 amendment by chapter 810, in the 
first sentence of the second paragraph, added 
“the chief medical examiner and all county 
medical examiners in the performance of their 
duties under the postmortem examination law” 
preceding “or to any peace officer.” 

Effective Dates. Acts 1980 (Adj. S.), ch. 636, 
§ 17. March 27, 1980. 

Acts 1980 (Adj. S.), ch. 810, § 5. April 23, 


following “by the director”; and added the last 1980. 
paragraph of the section. 
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CHAPTER 40 
DESTRUCTION OF RECORDS UPON DISMISSAL OR ACQUITTAL 


SECTION. 


40-4001. Destruction of records. 
40-4002. Officials required to destroy. 


40-4001. Destruction of records. — (a) All public records of a person who 
has been charged with a misdemeanor or a felony, and which charge has been 
dismissed, or a no true bill returned by a grand jury, or a verdict of not guilty 
returned by a jury or a conviction which has by appeal been reversed, shall, 
upon petition by said person to the court having jurisdiction in such previous 
action, be removed and destroyed without cost to said person; however, the cost 
for destruction of records shall apply where said charge or warrant was 
dismissed in any court as a result of the successful completion of diversion 
program according to §§ 40-2105 — 40-2108, provided, however, such cost for 
destruction shall not exceed twenty-five dollars ($25.00). 
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(b) Public records, for the purpose of expunction only, shall not include 
arrest histories, investigative reports, intelligence information of 
law-enforcement agencies, or files of district attorneys general that are 
maintained as confidential records for law-enforcement purposes and are not 
open for inspection by members of the public. 


(c)(1) Release of such confidential records or information contained therein 
other than to law-enforcement agencies for law-enforcement purposes shall be 
a misdemeanor. 


(2) This section shall not be construed to deny access to any record to the 
comptroller of the treasury or his agent for purposes of audit investigation; the 
comptroller or his agent having such access shall protect the confidential 
nature of any such records which are not otherwise public under other statutes. 

(3) Release of arrest histories of a defendant or potential witness in a 


criminal proceeding to an attorney of record in the proceeding shall be made 
to such attorney upon request. [Acts 1973, ch. 318, § 1; 1975, ch. 193, § 1; 1977, 


ch. 161, § 1; 1978 (Adj. S.), ch. 736, § 1; 1980 (Adj. S.), ch. 892, § 2.] 


Amendments. The 1980 amendment 
designated the existing section as subsection (a) 
and added subsections (b) and (c)(1), (c2) and 
(cX3). 

Effective Dates. Acts 1980 (Adj. S.), ch. 892, 
§ 3. May 1, 1980. 

Section to Section References. This 
section is referred to in § 40-4002. 

Law Reviews. A Critical Survey of 
Developments in Tennessee Family Law in 


1976-77, VI. Juvenile Courts (Neil P. Cohen), 
45 Tenn. L. Rev. 469. 

Special project: Criminal Procedure as 
Defined by the Tennessee Supreme Court 
(Julian L. Bibb and Walter Sillers Weems), 30 
Vand. L. Rev. (4) 691. 

Tennessee Civil Disabilities: A Systemic 
Approach (Neil P. Cohen), 41 Tenn. L. Rev. 253. 


NOTES TO DECISIONS 


ANALYSIS 


Constitutionality. 
Application to other sections. 
Public records. 


Constitutionality. 

Where, on its own volition, without reference 
to the attorney general or requiring other 
argument or action, a circuit court held this 
section and §§ 40-4002 — 40-4004 
unconstitutional, the Supreme Court reversed 
since the constitutional question had not been 
properly presented and was not before the 
court. Skiles v. State (1974), — Tenn. —, 5165S. 
W. 2d 75. 

This section, even though it impliedly 
amends §§ 18-105, 18-402, does not violate 
Tenn. Const., Art. 2, § 17 which requires that 
the caption or body of an act make reference to 
any laws it repeals or amends as Art. 2, § 17 
does not apply to implied amendments. Martin 
v. State (1975), — Tenn. —, 519 S. W. 2d 793. 

The expungement statute, providing that 
under certain circumstances judicial records 
shall be destroyed, was not unconstitutional as 
violating the separation of powers provisions, 
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since control of the use of such records is 
properly a legislative, not judicial function, end 
was not unconstitutional by reason of 
amending or repealing a large part of the code 
without any recitation in the caption of the act 
that such was being done. Underwood v. State 
(Sup. Ct. 1975), 529 S. W. 2d 45. 

An interpretation of this statute that it 
applies to records used for internal use as well 
as those for public inspection does not make it 
unconstitutional. State v. John Doe, 588 S.W.2d 
549 (Tenn. 1979). 


2. Application to Other Sections. 

This section has no application to cases where 
a defendant pleads guilty and receives a 
reduced sentence, imposed under § 40-2703. 
Skiles v. State (1974), — Tenn. —, 516 S. W. 2d 
75. 


3. Public Records. 

The term “public records” as used in this 
section refers to all records maintained by a 
public official regardless of whether such 
records be for public inspection or for internal 
use. State v. John Doe, 588 S.W.2d 549 (Tenn. 
1979). 


* | 
8 Wd es 
vel ol 


AGRA 


Gk @ fs #G le 


o mF mee 
4 


TENNESSEE 


40-4002. Officials required to destroy. — The chief administrative 
official of the municipal, county, or state agency and the clerk of the court 
where such records are recorded shall remove and destroy such records within 
a period of sixty (60) days from the date of filing a petition authorized by 
§ 40-4001. [Acts 1973, ch. 318, § 2; 1978 (Adj. S.), ch. 641, § 1.) 


se eet 


40-2109. Expunging records. — (a) Upon petition by a defendant in the 
court which entered a nolle prosequi in his case the court shall order all public 
records expunged 

(b) Public records, for the purpose of expunction only, shall not include 
arrest histories, investigative reports, intelligence information of 
law-enforcement agencies, or files of district attorneys general that are 
maintained as confidential records for law enforcement purposes and are not 
open for inspection by members of the public. 

(c)(1) Release of such confidential records or information contained therein 
other than to law-enforcement agencies for law-enforcement purposes shall be 
a misdemeanor. 

(2) This section shall not be construed to deny access to any record to the 
comptroller of the treasury or his agent for purposes of audit investigation; the 
comptroller or his agent having such access shall protect the confidential 
nature of any such records which are not otherwise public under other statutes. 

(3) Release of arrest histories of a defendant or potential witness in a 
criminal proceeding to an attorney of record in the proceeding shall be made 
to such attorney upon request. [Acts 1976 (Adj. S.), ch. 790, § 1; 1980 (Adj. S.), 
ch. 892, § 1.] 


Amendments. The 1980 amendment Law Reviews. The Tennessee Court System 


_ designated the existing section as subsection(a) — Criminal Court (Frederic S. Le Clercq), 8 
and added subsections (b) and (cX1), (cX2) and Mem. St. U.L. Rev. 319. 
(cX(3). 
Effective Dates. Acts 1980 (Adj. S.), ch. 892, 
§ 3. May 1, 1980. 
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Category Citatian 
1. State Regulatory Authority TCS Art. 4413(21) x 


2.‘ Privacy and Security Council 


nor x mm = 


Generally: Open Records Act, 

TRCS Art. 6252-17a exempts crim. 

eniatian ; records from public avail. 
onwiction Information (Sect. 3(aX8)) but Sect. 14(a) says 


3.10 Authorizes to Criminal Justice Agencies | exempt records may be open. 
TCS Art, 441 3( xX 


3. Dissemination Regulations 


3.11 


Authorizes to Govt. Non-Criminal 
Justice Agencies 


5.12 Authorizes to Private Sector 

3.13. Prohibits to Criminal Justice Agencies 

3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 

3.15 —_ Prohibits to Private Sector 

Non-Conviction Information 

3.20 Authorizes to Criminal Justice Agencies | TCS Art. 4413(14) X 

3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 

3.22 Authorizes to Private Sector 

3.23. ~— Prohibits to Criminal Justice Agencies 

3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 

3.25 Prohibits to Private Sector 


Arrest Information 


TCS Art. 4413(14) 


6. Judicial Review of Challenged Information 


7. Purging Non-Conviction Information 


Crim. Proc. Art. 55.01 


——_+ 


8. Purging Conviction Information 


617 


3.30 Authorizes to Criminal Justice Agencies co 
3.31 Authorizes to Govt. Non-Criminal cA 
Justice Agencies 

4 

3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies = 
3.34 Prohibits to Govt. Non-Criminal $2 
Justice Agencies == 
3.35 Prohibits to Private Sector rm 
clon 

4, Inspection 

4.1 Right to Inspect Only me 
, =< 
4.2 Right to Inspect and Take Notes = 
Sours 
4.3 Right to Inspect and Obtain Copy es 
me | 
| ty 
5. Right to Challenge iin 
rt 


BE Sie 
Category Citation 
Sealing Non-Conviction Information 
10. Sealing Conviction Information Fam. Code Sect. 51.16 x‘ 
Ll. Removal of Disqualifications 
; Crim. Proc. Art. 55.03 x 
12. Right to State Non-Existence of Record Fam. Code mmo 51.16(h) ny 
13. Research Access 
14, Accuracy and Completeness 
14.1 Disposition Reporting Requirements 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies 
17. Criminal Penalties Crim. Proc. Art. 55.04 x 
TRCS Art. 6252-17a, 
18. Public Records Sect. 3aX8) Xx 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 
22. Security 
22.1 Physical (Building) Security 
22.2 Administrative Security | 
| 
22.3 Computer Security | 
| | 
23. Transaction Logs | | 
24. Training Employees | | 
+ —— 
25. Listing of Information Systems | 
TRCS Art. 6252-17a, | 
26. FOIA (Including CJI) Sect. #aX8) | Ee 
| TRCS Art. 6252-17a, | 
27. FOIA (Excluding C31) | Sect. #a)(8) ; | | % 
? rT] 
TCS Art. 4413(14) | X 
28. Central State Repository 7 ! 
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Texas Code Criminal Procedure 


CHAPTER FIFTY-FIVE—EXPUNCTION OF 
CRIMINAL RECORDS 


Acts 1979, 66th Leg., p. 1338, ch. 604, which by § 1 amended this 
Chapter 55, provided in § 8: 

“Any law or portion of a law that conflicts with Chapter 55, 
Code of Criminal Procedure, 1965, as amended, is repealed to the 
extent of the conflict.” 


Article 55.01. Right to expunction 


A person who has been arrested for commission of either a felony or 
misdemeanor is entitled to have all records and files relating to the arrest 
expunged if each of the following conditions exist: 


(1) an indictment or information charging him with commission of a 
felony has not been presented against him for an offense arising out of 
the transaction for which he was arrested or, if an indictment or informa- 
tion charging him with commission of a felony was presented, it has been 
dismissed and the court finds that it was dismissed because the present- 
ment had been made because of mistake, false information, or other simi- 
lar reason indicating absence of probable cause at the time of the dis- 


missal to believe the person committed the offense or because it was 
void; 


(2) he has been released and the charge, if any, has not resulted in 
a final conviction and, is no longer pending and there was no court or- 
dered supervision under Article 42.13, Code of Criminal Procedure, 1965, 
as amended, nor a conditional discharge under Section 4.12 of the Texas 
Controlled Substances Act (Article 4476—15, Vernon’s Texas Civil Stat- 
utes); and 


(3) he has not been convicted of a felony in the five years preceding 
the date of the arrest. 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 
Law Review Commentaries conferred by this chapter. State v. 
Annual survey of Texas law: (Cr. App.1978) 573 S.W.2d 548. 
law—Parent and child. Itilen K. Records of investigation of child abuse 


Henson 


Family 
Solender, 


34 Southwestern L.J. (Tex.) 159 (1980). 
Expunction of criminal records. Practical 

procedures for implementing Chepter 55. 

Mark Cohen, 41 Texas Bar J. 585 (1978). 


1. Construction and application 


There is no right of appeal given by this 
chapter under which petition to expunge 
arrest records was filed, regardless of ac- 
tion of trial court. Ex parte Paprskar (Cr. 
App.1978) 573 S.W.2d 525. 


Appeal from order that defendant's arrest 
record be expunged by atate and city, 
which contended that expunction statutes 
relied upon were unconstitutional was dis- 
missed by Court of Criminal Appeals for 
want of jurisdiction, since attempted ap- 
peals from orders entered pursuant to arts 
55.01 to 55.05 were not criminal cases and 
since no statutory right of appeal had been 


incident by county child welfare unit under 
V.T.C.A. Family Code, § 34,05, except for 
any references in those records which were 
based on police records and files relating to 
parent's arrest, were not subject to ex- 
punction. SS. P. v. Dallas County Child 
Welfare Unit of Texas Dept. cf Human Re- 
suurces (Civ. App.1979) 577 S.W.2d 385, ref. 
nr. e. 


Procedure for expunction of arrest record 
applies to county child welfare units and to 
the State Department of Human Resources; 
however, nonaccusatory reports under V. 
T.C.A. Family Code, § 34.02 are not subject 
to expunction under this chapter and nei- 
ther are investigations and written reports 
authorized by V.T.C.A,. Family Code, § 34.- 
U5, except for references in such reports 
which are based on police records and files 
relating to the arrest. Id. 
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Art. 55.02. Procedure for Expunction 


Section 1. (a) A person who is entitled to expunction of records and 
files under this chapter may file an ex parte petition for expunction in a 
district court for the county in which he was arrested. 


(b) The petitioner shall include in the petition a list of all law en- 
forcement agencies, jails or other detention facilities, magistrates, courts, 
prosecuting attorneys, correctional facilities, central state depositories of 
criminal records, and other officials or agencies or other entities of this 
state or of any political subdivision of this state and of all central federal 
depositories of criminal records that the petitioner has reason to believe 
have records or files that are subject to expunction. 


Sec. 2. The court shall set a hearing on the matter no sovner than 
thirty days from the filing of the petition and shall give reasonable notice 
of the hearing to each official or agency or other entity named in the pe- 
tition by certified mail, return receipt requested, and such entity may be 
represented by the attorney responsible for providing such agency with 
legal representation in other matters. 

“Sec. 3. (a) If the court finds that the petitioner is entitled to ex- 
punction of any records and files that are the subject of the petition, it 
shall enter an order directing expunction and directing any state agency 
that sent information concerning the arrest. to a central federal depository 
to request such depository to return all records and files subject to the 
order of expunction. Any petitioner or agency protesting the expunction 
may appeal the court’s decision in the same manner as in other civil cases. 
When the order of expunction is final, the clerk of the court shall send a 
certified copy of the order by certified mail, return receipt requested, to 
each official or agency or other entity of this state or of any poli sub- 
division of this state named in the petition that there is reason to velieve 
has any records or files that are subject to the order. The clerk shall 
also send a certified copy by certified mail, return receipt requested, of 
the order to any central federal depository of criminal records that there 
is reason to believe has any of the records, together with an explanation 
of the effect of the order aid a request that the records in possession of 
the depository, including any information with respect to the proceeding 
under this article, be destroyed or returned to the court. 

(b) All returned receipts received by the clerk from notices of the 
hearing and copies of the order shall be maintained in the file on the 
proceedings under this chapter. 

Sec. 4. (a) If the state establishes that the petitioner is still subject 
to conviction for an offense arising out of the transaction for which he 
was arrested because the statute of limitations has not run and there is 
reasonable cause to believe that the state may proceed against him for 
the offense, the court may provide in its order that the law enforcement 
agency and the prosecuting attorney responsible for investigating the of- 
fense may retain any records and files that are necessary to the investi- 
gation. 

(b) Unless the petitioner is again arrested for or charged with an 
offense arising out of the transaction for which he was arrested, the pro- 
visions of Articles 55.03 and 55.04 of this code apply to files and records 
retained under this section. 

“Sec. 5. (a) On receipt of the order, each official or agency or other 
entity named in the order shall: 

(1) return all records and files that are subject to the expunction 
order to the court or, if removal is impracticable, obliterate all portions 
of the record or file that identify the petitioner and notify the court of its 
action; and 
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(2) delete from its public records all index references to the records 
and files that are subject to the expunction order. 

(b) The court may give the petitioner all records and files returned 
to it pursuant to its order. 

‘(c) If an order of expunction is issued under this article, the court 
records concerning expunction proceedings are not open for inspection by 
anyone except the petitioner unless the order permits retention of a record 
under Section 4 of this article and the petitioner is again arrested for or 
charged with an offense arising out of the transaction for which he was 
arrested. The clerk of the court issuing the order sha! obliterate all pub- 
lic references to the proceeding and maintain the files or other records in 
an area not open to inspection. 

Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 


Index to Notes 


in general 1 
Review 2 


1. In generat 


Inasmuch as allegation raised by petition 
for expunction of arrests patently revealed 
that petitioner was neither confine: nor re- 
Strained pursuant to any state action 
which was made the subject of his petition 
and inasmuch as disposition of claim would 
not affect fact or duration of his confine- 
ment, action seeking review of order dis- 
missing petition could not be construed as 
petition for writ of habeas corpus which 
woud invoke jurisdiction of the Court of 
Criminal Appeals under arts. 11.22 and }1.- 
23. Ex parte Paprskar (Cr.App.1978) 573 


S.W.2d 525. 


In purported appeal from order dismiss- 
ing a petition to expunge arrest records, 
court would take judicial potice that peti- 
tioner was presently confined in the Texas 
Department of Corrections pursuant tu 
conviction for murder. Id. 

Order of trial court dismissing petition to 
expunge arrest records did not place peti- 
tioner in Jeopardy in matter from which he 
could appeal. Id. 

There is no right of appeal given by this 
chapter under which petition to expunge 
arrest records was filed, regardless of ac- 
tion of trial court. Id. 


Art. 55.03. Effect of Expunction 


There is no conatitutional or statutory 
authority which would confer jurisdiction 
on the Court of Criminal Appeals to enter- 
tain a direct appeal from order entered 
pursuant to motion for expunction of ar- 
rests and, thus, court had no power to en- 
tertain the cause. Id. 


Fact that statutory basis of action seek- 
ing expungement of arrest records is con- 
tained in the Code of Criminal Procedure 
would not render case a criminal case 80 as 
to confer jurisdiction over case on the 
Court of Criminal Appeals. Id. 


Appeal from order that defendant's arrest 
record he expunged hy state and city, 
which contended that expunction statutes 
relied upon were unconstitutional, was dis- 
missed by Court of Criminal Appeals for 
want of jurisdiction, since attempted ap- 
peals from orders entered pursuant to arts. 
55.01 to 55.05 were nut criminal cases anid 
since no statutory right of appeal had heen 
conferred by this chapter. State v. Henson 
(Cr. App.1978) 573 S.W.2d 548. 


2. Review 

Court of Civil Appeais has jurisdiction 
under Const. Art. 5, § 6, and Vernon's 
Ann.Civ.St. art. 2249 to entertain an appeal 
from a criminal district court order with 
respect to expunction of arrest records. S. 
P. v. Dallas County Child Welfare Unit of 
Texas Dept. of Human Resources (Civ. 
App.1979) 577 S.W.2d 385, ref. n. r. e. 


After entry of an expunction order: 
(1) the release, dissemination, or use of the expunged records and 


files for any purpose is prohibited; 


(2) except as provided in Subdivision 3 of this article, the petitioner 
may deny the occurrence of the arrest and the existence of the expunction 


order; and 


(3) the petitioner or any other person, when questioned under oath 
in a criminal proceeding about an arrest for which the records have been 
expunged, may state only that the matter in question has been expunged. 


Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 
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Art. 55.04. Violation of Expunction Order 


Section 1. A person who acquires knowledge of an arrest while an 
officer or employee of the state or of any agency or other entity of the 
state or any political subdivision of the state and who knows of an order 
expunging the records and files relating to that arrest commits an offense 
J he knowingly releases, disseminates, or otherwise uses the records or 

iles. 


Sec. 2. A person who knowingly fails to return or to obliterate iden- 
tifying portions of a record or file ordered expunged under this chapter 
commits an offense. 


Sec. 3. An offense under this article is a Class B misdemeanor. 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 


Art. 55.05. Notice of Right to Expunction 


On release or discharge of an arrested person, the person responsible 
for the release or discharge shall give him a written explanation of his 
rights under this chapter and a copy of the provisions of this chapter. 


Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 


Texas Family Code Annotated 


§ 81.16. Soailng of Mes and Recorils 


(a) On the application of a person who has been found to hav 

ngaged in delinquent conduct or conduct indicatiig a need for super- 
vision, or a person taken into custedy to determine whetuer he en- 
g2zed in delinquent conduct or corduct indicat: a aved for ein 
sion, «:r on the juvenite court’s own motion, tie court, after baring, 
shall order ths sealinz of the files and records in in Cur, inetudizes 
iNos2 specified in Sections 51.14 and 651.15 of this coda, if the couse 
finds tint: 

(1) two years have vinpsed sines final cischar@e of the person, 
or since the last officia! action in his eas4 if there was no “d- 
judication; 

(2) since the time svecified in Subdivision (1) of Uris subcee- 
tion, he has not been couvicied of a felony or a _ anor in- 
volving moral turpitude or found to have engaged in de'ingnenc 
conduct or conduct indicating a né:! for : mayest Vi ion. and uO pro- 
ceedin “is pending seeking co.uviction or adjudizaiion; ead 

(3) it *s unlitssiy the person wili engage in further deiingnoart 

conduct c: conduct indicating a need for super viaten OV Wii! ec: 
mit a felony or a misdemsevor involving move! turpthuce. 
(bd) The court may gvant ths relief authorized in Sudsection fa} v7 


this section ai any time after final sldianabiaay Oi the pargon ve falar 
the last officiel! actioa in his este if the .- was no adiudication. 
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(c) Reasonable notice of the hearing shall b2 given to: 
(1) the nerson who mace application or who is the su’yect 
of the fi'es or rococds namABAn the iaotion; 


(2) the pro:.cutiny attorney for the juvenile cu.) 


(3) the authority granting the discharge if the final discharge 
was Srova an institution or from parole; 

(4) the public or private agency or institution having custody 
of files or records named in the application or motion; and 

(5) the law-.nforcernent »vency having custody of files or 
records named in the application or motion. 

(dl) Copies of the sealing order shall be sent to each agency or offi- 
cial tnere © named, 

(e) On entry of the order: 

(1) all law-enforcement, prosecuting attorney, clerk of court, 
end juvenile court files and records ordered sealed shall be sent 
to the couit issuing the order; 

(2) all files and records of a public or private agency or insti- 
tution ordared sealed shall be sent to the court issuiry the order; 

(3) all index references to the files and records ordered s2cled 
shall be deleted; 

(4) the juvenile court, clerk of court, prosecuting attornay, 
public cr private agency or institution, aud law-a.cforcement of- 
fieers and agenetss shall properiv reply that no revord exists 
With respect to sueh person upon inquiry in any matter; and 

(5) tlie adjudication shall ba vacated and the proceeding dis- 
missed and treated for all purposes, including the purpose of 
showiag a prior finding of dclinqueney, as if it had nover oc- 
curred, 

(f) Ths, etion of the sealed files and records msy be permitted 
thes rafter by on order of the juvenile court on the petition of the per- 
Sum Who is tho subject of the files or records and o:ly by those per- 
fons Hameo In the o:dow. 
ey On Sie firal dil:earge of a child or on tie last officiel action 
boc: if thareisis adiudication, the child shall be given a iwrit- 
tuirexpr cation of his rignts under this section an’ a cony of the pro- 
Visions of tls saction. 


Histerical Notes 
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§ 51.16. Sealing of Files and Records 


[See main volume for text of (a) to (g)) 


(h) A person whose files and records have been sealed under this 
Act is not required in any proceeding or in any application for employ- 
ment, information, or licensing to state that he has been the subject of a 
proceeding under this Act; and any statement that he has never been 
found to be a delinquent child shall never be held against the person in any 
criminal or civil proceeding. 

(i) On the motion of a person in whose name files and records are 
kept or on the court’s own motion, the court may order the destruction of 
all files and records concerning a person who has been adjudicated to be 
a child in need of supervision or a delinquent child if: 


(1) seven years have elapsed since the child’s 16th birthday; and 
(2) the person has not been convicted of a felony. 


Amended by Acts 1975, 64th Leg., p. 2156, ch. 693, § 13, eff. Sept. 1, 1975; 
Acts 1979, 66th Leg., p. 708, ch. 307, § 1, eff. Aug. 27, 1979. 


Texas Revised Civil Statutes 


Art. 4413(14). The Bureau of Identification and Records 


(1) It shall be the duty of the Director to appoint, with the advice 
and consent of the Commission, a Chief of the Bureau of Identifica- 
tion and Records, who shall be the executive officer. The Chief of 
the Bureau and at least one assistant shall be recognized identifica- 
tion experts, and with at least three years’ actual experience. This 
Bureau shall procure and file for record, photographs, pictures, de- 
scriptions, fingerprints, measurements and such other information as 
may be pertinent, of all persons who have been or may hereafter be 
convicted of a felony within the State, and also of all well known and 
habitual criminals wheresoever the same may be procured. The Bu- 
reau shall collect information concerning the number and nature of 
offenses known to have been committed in this State, of the legal 
steps taken in connection therewith, and such other information as 
may be useful in the study of crime and the administration of justice. 
It shall be the duty of the Bureau to co-operate with the bureaus in 
other states, and with the Department of Justice in Washington, D. 
C. It shall be the duty of the Chief of the Bureau to offer assistance, 
and, when practicable, instruction, to sheriffs, chiefs of police, and 
other peace officers in establishing efficient local bureaus of identifi- 
cation in their districts. 


(2) The Bureau shall make ballistic tests of bullets and firearms, 
and chemical analyses of bloodstains, cloth, materials and other sub- 
stances, for the officers of the State charged with law enforcement. 


Acts 1935, 44th Leg., p. 444, ch. 181, § 14. 
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Cross References 


Polygraph Examiners Act, see art. 4413(29ce). 


Library References 


States Gib. 


C.J.S. States §§ 52, 66. 


Notes of Decisions 


1. Fingerprints 


See, also, Notes of Decisions under Ver- 
non's Ann.«.C.P. art. 38.91. 


‘Fingerprints’ are a means of identifica- 
tion, and proof that one has an established 
fingerprint record is not proof that he is a 
criminal or that he has previously een 
convicted of crime. Bunidren vv State 
(1948) 211 S.W.2d 197, 152 Cr.R. 45 


formed in his official capacity and within 
scope of his official duties, such deputy 
would not be entitled to any ad:litional 
compensation therefor. Op.Atty.Gen.1943, 
No. O-5586. 


Law enforcement officers nay use such 
force as is reasonably necessary in the ex- 
action of fingerprints from a person legally 


, .Gen.1957, No. WW-169. 
Since any services performed by a deputy eoventes. Gp. Atty.Gon. 1007 . 1 
sheriff as a fingerprint expert are per- 
mae res ‘arte 
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3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 77-26-16 Xx 
3.21 Authorizes to Govt. Non-Criminal 77-26-16 X 
Justice Agencies 
3.22 Authorizes to Private Sector 77-26-16 Xx 
27-18-2 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 77-26-16 X 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 77-26-16 . 
3.32 Authorizes to Private Sector 77-26-16 x 
17-18-2 X 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4. Inspection | 
| 77-26-16(7) | x 
4.1 Right to Inspect Only 63-2-85.4(5) X 
4.2 Right to Inspect and Take Notes 
4.3 Right to Inspect and Obtain Copy 
77-26-1647) X 
5. Right to Challenge 63-2-85.4(6) x 
6. Judicial Review of Challenged Information 
77-26-16(4) X 
ve Pur ging Non-Conviction Information 77-18-2 x 
8. Purging Conviction Information 77-18-2 x 


ee 


snd 
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Sealing Non-Conviction Information 


10. Sealing Conviction Information 77-18-2 
11. Removal of Disqualifications 
12. Right to State Non-Existence of Record 77-18-2 
13, Research Access 77-26-16 2Ke) 
14. Accuracy and Completeness 
14.1 Disposition Reporting Requirements 77-26-5,8,9, 10,11 
14.2 Auditing Requirements 
14.3. Other Accuracy/Completeness 
Requirements 
15. Dedication 
16. Civil Remedies O-0-08 
17. Criminal Penalties W-e-tee 
18. Public Records dead 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination 77-26-13 
22. Security 
22.1 Physical (Building) Security 
+ 
22.2 Administrative Security 77-26-16{ 5),(6) | 
22.3 Computer Security 77-26-16( 5), (6) | | 
23. Transaction Logs | | 
24. Training Employees a 
25. Listing of Information Systems 
26. FOIA (Including CJ!) | 
tT | 
7 
27. FOIA (Excluding CJ) aa i | 
| 
28. Central State Repository - 17 -Z0-3 | 
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Utah Code Annotated 


63-2-59, Archives and records service and information practices—Short 
title of act.—This act shall be known and may be cited as the “Archives and 
Records Service and Information Practices Act.” 

History: L, 1969, ch. 212, §1; 1979, ch. Compiler's Notes, 
223, § 1. The 1979 amendment substituted “Ar- 
chives and Records Service ond Informa- 


tion Practices Act” for “Archives and 
Records Service Act.” 


63.2-60. Archives and records service—Purpose of act.—It is the intent 
of the legislature to create a central archives and records service within 
the department of finance to administer the archives and records-manage- 
ment programs of the state and apply efficient and economical management 
methods to the creation, utilization, maintenance, retention, preservation, 
and disposal of state records and documents. 


It is also the intent of this act to establish fair information practices 
to ensure that the rights of persons are protected and that proper remedies 
are established to prevent abuse of personal information. 

History: L. 1969, ch. 212, §2; 1979, ch. Compiler’s Notes, 


223, § 2. The 1979 amendment added the second 
paragraph. 


63-2-61. Archives and records service—Definitions—As used in this 
act: 

(1) “Publie records” mean all written or printed books, papers, letters, 
documents, maps, plans, photographs, sound recordings, and other records 
made or received in pursuance of state law or in connection with the trans- 
action of public business by the public offices, agencies, and institutions of 
the state and its counties, municipalities, and other subdivisions of gov- 
ernment. 

(2) “State agency” or “state agencies” mean any department, division, 
board, bureau, commission, council, institution, authority, or other unit, 
however designated, of the state. 

(3) “Public offices” and “public officers” mean, respectively, the offices 
and officers of any court, department, division, board, commission, bureau, 
council, authority, institution or other agency of the state of Utah or any 
of its political subdivisions. 

(4) “Public archives” mean the body of public records accumulated 
and preserved in an official custody for record purposes by any agency or its 
legal successor. 

(5) “Archivist” means the siate archivist and records administrator. 


(6) “Print” includes all forms of duplicating other than by use of 
carbon paper. 

(7) “State publication” or “publication” mean any document, compila- 
tion, journal, lav, resolution, blue-book, statute, code, register, pamphlet, 


book, report, hearing, legislative bill, leaflet, order, regulation, directory, 
periodical, or magazine issued in print by the state, any officer of the state, 
the legislature, or any state agency. 
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(8) “Records committee” mean the state records committee. 


(9) “Data on individuals” includes all records, files and processes 
which contain any data on any individual and which are kept or intended 
to be kept by state government on a permanent or semi-permanent basis, 
including, but not limited to, that data by which it is possible to identify 
with reasonable certainty the person to whom such information pertains. 


(10) “Responsible authority” means any state office or state official 
established by law or executive order as the body responsible for the collec- 
tion or use of any set of data on individuals or summary data. 


(11) “Summary data” means statistical records and reports derived 
from data on individuals but in which individuals are not identified and 
from which neither their identities nor any other characteristic that could 
uniquely identify an individual is ascertainable. 


(12) “Public data” means data on individuals collected and main- 
tained by state government which, in the opinion of the state records 
committee, should be open to the public. 


(13) “Confidential data” means data on individuals collected and 
maintained by state government which, in the opinion of the state records 
committee, should be available only to appropriate agencies for the use 
specified in subsection 63-2-85.3(2) and to others by express consent of the 
individual, but not to the individual himself. 


(14) “Private data” means data on individuals collected and main- 
tained by state government which, in the opinion of the state records 
committee, should be available only to the appropriate agencies for the 
uses specified in subsection 63-2-85.3(2), to others by the express consent 
of the individual, and to the individual himself or next of kin when infor- 
mation is needed to acquire benefits due a deceased person. 


History: L. 1969, ch. 212, §3; 1979, ch. Compiler’s Notes. 


223, § 3. The 1979 amendment added subd. (9) to 
(14); and made minor changes in phrase- 
ology. 


63-2-85.1. Archives and records service—Identification of authorities 
collecting or using data.—The archivist is directed to identify responsible 
authorities in state government involved in the collection or use of data 
on individuals or summary data. 
History: C. 1953, 63-2-85.1, enacted by and repealing sections 63-50-1 through 63- 


L. 1979, ch. 223, § 4. 50-10, Utah Code Annotated 1953, as en- 
acted by chapter 194, Laws of Utah 1975; 
Title of Act. placing the responsibilities for information 


An act amending sections 63-2-59, 63- practices and procedures under the Ar- 
2-60, 63-2-61 and 63-2-87, Utah Code Anno- chives and Records Service Act; repealing 
tated 1953, as enacted by chapter 212, the Utah Information Practices Act; and 
Laws of Utah 1969, enacting sections 63-2- providing an effective date——Laws 1979, 
R5.1, 63-2-85.2, 63-2-85.3, 63-2-85.4, 63-2-88 ch, 223, 
and 63-2-89, Utah Code Annotated 1953, 


63-2-85.2. Archives and records service—Report on information prac- 
tices—Contents.—(1) On or before December 1 of each vear, the archivist 
shall prepare a report or a revision of the previous year’s report, on infor- 
mation practices for presentation to the legislature and to the governor. 
Summaries of the report shall be available to the public at a nominal cost 
The report shall contain to the extent feasible, information including, but 
not limited to: 
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(a) A complete listing of all systems of confidential and private data 
on individuals which are kept by the state, a description of the kinds of 
information contained therein, and the reason that the data is kept; 

(b) The title, name and address of the responsible authority for each 
system of confidential or private data on individuals ; 

(c) The policies and practices of the responsible authority and the 
secretary regarding data storage, duration of retention of data and dis- 
posal thereof ; 

(d) A description of the provisions for maintaining the integrity of 
the data pursuant to subsection 63-2-85.3(4) ; 

(e) The procedures, pursuant to section 63-2-85.4, whereby an indi- 
vidual can: 

(i) Be informed if he is the subject of any data on individuals in the 
system ; 

(ii) Gain access to that data; and 

(iii) Contest the accuracy, completeness and pertinence of that data 
and necessity for retaining it; and 


(f) Any recommendations concerning appropriate legislation. 


(2) Each responsible authority shall furnish the archivist with the 
data set forth in subsection (1) at a time set by the archivist to enable 
preparation of that annual report. 


History: ©. 1953, 63-2-85.2, enacted by 
L. 1979, ch. 223, § 5. 


63-2-85.3. Archives and records service—Rules and regulations.—The 
archivist shall promulgate rules and regulations in accordance with sections 
63-46-5 and 63-46-8. These rules and regulations shall apply to state systems 
of data on individuals or summary data and shall provide for the imple- 
mentation of the enforcement and administration of the following stand- 
ards: 

(1) Collection of data on individuals and establishment of related files 
of the data in state government shall be limited to that necessary for the 
administration and management of programs enacted by the legislature 
or by executive order. 

(2) Data on individuals shall be under the jurisdiction of the re- 
sponsible authority identified and designated by the archivist. The responsi- 
ble authority shall document and file with the archivist the nature of all 
data on individuals collected and stored und the need for, and intended 
use of, the data and any other information required. 

(3) The use of summary data under the jurisdiction of one or more 
responsible authorities shall be permitted, subject to the requirement that 
the data be summarized under the direction of, and by, that responsible 
authority. Requests for use of any data shall be in writing, stating the 
intended use. 

(4) Appropriate safeguards shall be established in relation to the 
collection, storage, dissemination and use of data on individuals to assure 
that all data is accurate, complete and current. Emphasis shall be placed 
on the data security requirements of computerized files which are accessible 
directly by means of telecommunication, including security during trans- 
mission. 
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(5) Data on individuals shall be stored only so long as necessary to 
the administration of authorized programs as authorized by statute or by 
the state records committee. 


History: ©. 1953, 63-2-85.3, enacted by 
L. 1979, ch. 223, § 6, 


63-2-85.4. Archives and records service—Rights of individuals on whom 
data stored—Data in dispute, procedure.—The rights of individuals on 
whoin data is stored or is to be stored and the responsibilities of each 
responsible authority in regard to that data shall be as follows: 

(1) The purposes for which the data on individuals is collected and 
used, or is to be collected and used, shall be filed in writing by the responsi- 
ble authority with the archivist and shall be a matter of public record. 

(2) An individue requested to supply confidential or private data 
shall be informed of the intendeu uses of that data. 

(3) Any individual refusing to supply confidential or private data 
shall be informed by the requesting party of any known consequence aris- 
ing from that refusal. 

(4) No confidential or private data shall be used other than for the 
stated purposes nor shall it be disclosed to any person other than the indi- 
vidual to whom the data pertains, without express consent of that indi- 
vidual, except that next of kin may obtain information needed to acquire 
benefits due a deceased person. 

(5) Upon request to the archivist, an individual shall be informed 
whether he is the subject of any data on individuals, informed of the 
content and meaning of that data, and shown the data without any charge. 
The archivist shall charge an appropriate fee for any additional requests 
within a six-month period unless the requested information is in dispute. 


(6) An individual shall have the right to contest the accuracy or 
completeness of any data on individuals about him. If that data is con- 
tested, the individual shall notify, in writing, the responsible authority of 
the nature of the disagreement. Within 30 days from that notice, the 
responsible authority shall either correct the data if it is found to be 
inaccurate or incomplete and notify past recipients of the inaccurate or 
incomplete data of the change, or shall notify the individual of his dis- 
agreement with the statement of contest. Any person aggrieved by the 
determination of that responsible authority may appeal that determination 
to ‘he archivist and, if still dissatisfied, may bring appropriate action 
pursuant to section 63-46-9. Data in dispute shall not be disclosed except 
under conditions required by law or regulation and even then, only if the 
individual’s statement of disagreement is included with the disclosed data. 


History: C. 1953, 63-2-85.4, enacted by 
L. 1979, ch. 223, § 7. 


63-2-87. Archives and records service—Violation of act a misdemeanor. 


—(1) Any person who violates any provision of this act shall be guilty of 
a class b misdemeanor. 
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(2) Any public employee who willfully violates any provision of this 
act or the rules and regulations promulgated pursuant thereto shall be 
subject to suspension without pay or discharge, after a hearing as provided 
by law. 

History: L. 1969, ch. 212, §29; 1979, former section as subsec. (1); inserted 
ch, 223, § 8. “class B” in subsec. (1); and added 
Compiler's Notes. entene. (9). 

The 1979 amendment designated the 


63-2-88. Archives and records service—Violation of act—Liability for 
damages—Injunction—(1) Any responsible authority who violates any 
provision of ‘his act shall be liable to any person, suffering damage as a 
result thereof, and the person damaged may bring an action against the 
state to recover any damages sustained, plus costs incurred and reasonable 
attorney fees. 

(2) Any responsible authority who willfully violates any provision of 
this act shall, in addition to those remedies provided under subsection (1), 
be liable for exemplary damages of not less than $100 nor more than $1,000 
for each violation. 

(3) Any responsible authority which violates or proposes to violate the 
provisions of this act may be enjoined by any district court in this state. 
The court may make any order or judgm:1t as may be necessary to prevent 
the use or employment by any person of such violations of this act. 


History: C. 1953, 63-2-88, enacted by L. 
1979, ch. 223, § 9. 


63-2-89. Archives and records service—Exemptions from act.—No pro- 
visions of this act shall be deemed to apply to data on individuals relating 
to criminal investigations, nor shall they be construed to restrict or modify 
the rights heretofore existing of access to public records, or records more 
than 75 years old. 

History: ©. 1953, 63-2-89, enacted by L. Chapter 194, Laws of Utah 1975, are re- 
1979, ch. 223, § 10. pealed.” 


Repealing Clause. Effective Date. 


Section 11 of Laws 1979, ch. 223 pro- Section 12 of Laws 1979, ch. 223 pro- 
vided: “Sections 63-50-1 through 63-50-10, vided: “This act shall take effect July 1, 
Utah Code Annotated 1953, as enncted by 1979.” 


63-2-90. Risk manager—State property and casualty insurance—Ap- 
pointment—Duties and responsivilities—The director of finance shall ap- 
point a risk manager who shall be qualified by education and experience in 
the management of general property and casualty insurance. The risk 
manager shall have the duty and responsibility to: 

(1) Acquire and administer all property and casualty insurance pur- 
chased by the state; 

(2) Recommend to the director of finance rules and regulations re- 
lated to risk management in the state; 

(3) Implement a risk management and loss prevention program for 
state agencies for the purpose of reducing risks, accidents and losses, which 
shall include but not be limited to examination of records, on site inspec- 
tions and educational programs ; 
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(4) Coordinate and cooperate with any state agency having responsi- 
bility to manage and protect state properties, including but not limited to 
the state fire marshal, building board, department of public safety and 
institutions of higher education ; 

(5) Maintain records necessary to fulfill the requirements of this sec- 
tion; ad 

(6) Present an annual report to the director of finance describing the 
vaecution of risk management responsibilities in the state. 


History: ©. 1953, 63-2-88, enacted by the compiler redesignated the section as 
L. 1979, ch. 219, § 8. 63-2-90. 


Compiler’s Notes, Cross-References, 


Section 8 of Laws 1979, ch. 219 desig- State Properties Insurance Reserve Fund, 
nated this section as 63-2-88; that number administration, 63-9-26. 
was assigned to another law and, therefore, 


63.2-91. Powers of risk manager.—-The risk manager may : 

(1) Enter into contracts; 

(2) Purchase insurance according to state law; 

(3) After notice of public hearing, prescribe by regulation reasonable 


and objective underwriting and safety standards for state agencies and 
adopt such other regulations as may be deemed necessary ; 


(4) Adjust, settle, and pay claims; 
(5) Pay expenses and costs; 


(6) Prescribe by rule or regulation the risks to be covered by the 
public liability fund and the property insurance reserve fund, and the 
extent these risks are to be covered; 


(7) Study the risks of all state agencies and properties; and 


(8) Issue certificates of coverage to state agencies for any risks cov- 
eced by reserve funds. 


History: C. 1953, 63-2-89, enacted by L. nated this section as 63-2-89; that number 


1979, ch. 219, § 9. was assigned to another law and, therefore, 
t ile ; . ° 
Compiler’s Notes. ee redesignated the section as 


Section 9 of Laws 1979, ch. 219, desig- 
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77-18-2. Expungement and sealing of court and arrest records.— 
(1)(a) Any person who has been convicted of any crime within this state may 
petition the convicting court for a judicial pardon and for sealing of his record 
in that court. At the time the petition is filed and served upon the prosecuting 
attorney, the court shall set a date for a hearing and notify the prosecuting 
attorney for the jurisdiction of the date set for hearing. Any person who may 
have relevant information about the petitioner may testify at the hearing and 
the court, in its discretion, may request a written evaluation of the adult 
parole and probation section of the state division of corrections. 

(b) Ifthe court finds the petitioner for a period of five years in the case of 
a class A misdemeanor or felony, or for a period of three years in the case of 
other misdemeanors or infractions, after his release from incarceration, 
parole or probation whichever occurs last, has not been convicted of a felony 
or of a misdemeanor involving moral turpitude and that no proceeding involv- 
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ing such a crime is pending or being instituted against the petitioner and 
further finds that the rehabilitation of petitioner has been attained to the 
satisfaction of the court, it shall enter an order that all records in petitioner’s 
case in the custody of that court or in the custody of any other court, agency 
ur Official be sealed. The provisions of this subsection shall not apply to viola- 
tions for the operation of motor vehicle under title 41. The court shali also 
issue to the petitioner a certificate stating the court’s finding that he has 
satisfied the court of his rehabilitation. 


(2)(a) In any case in which a person has been arrested with or without a 
warrant, that individual after 12 months, provided there have been no inter- 
vening arrests, may petition the court in which the proceeding occurred, or, if 
there were no court proceedings, any court in the jurisdiction where the ar- 
rest occurred, for an order expunging any and all records of arrest and de- 
tention which may have been made, if any of the following occurred: 

(i) He was released without the filing of formal charges; 

(ii) Proceedings agair. him were dismissed, he was discharged without a 
conviction and no charges were refiled against him within 30 days thereafter, 
or he was acquitted at trial; or 

(iii) The record of any proceedings against him has been sealed pursuant to 
subsection (1). 

(b) If the court finds that the petitioner is eligible for relief under this 
subsection, it shall issue its order granting the relief prayed for and further 
directing the law enforcement agency making the initial arrest to retrieve any 
record of that arrest which may have been forwarded to the Federal Bureau 
of Investigation and the Utah Bureau of Criminal Identification. 

(c) This subsection shall apply to all arrests and any proceedings which 
occurred before, as well as those which may occur after, the effective duce of 
this act. 

(3) Employers may inquire concerning arrests or convictions only to the 
extent that the arrests have not been expunged or the record of convictions 
sealed under this provision. In the event an employer asks concerning arrests 
which have been expunged or convictions the records of which have been 
sealed, the person who has received expungement of arrest or judicial pardon 
may answer as though the arrest or conviction had not occurred. 

(4) Inspection of the sealed records shall be permitted by the court only 
upon petition by the person who is the subject of those records and only to 
the persons named in the petition. 
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CHAPTER 26 
CRIMINAL IDENTIFICATION 


Section 

77-26-1. Duties of board and director transferred to commissioner. 

77-26-2. Control by commissioner—Compensation—Employment of personnel. 
77-26-3. General duties and functions of bureau. 

77-26-4. Identification systems. 

77-26-5. Collection of information. 

77-26-6. Regulations governing administration of bureau. 

77-26-7. Peace officer status of commissioner and bureau employees. 

77-26-8. Peace officers and magistrates to supply information. 
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77-26-9. Magistrates and court clerks to supply information. 

77-26-10. Penal institutions and state hospital to supply information. 

77-26-11. Adult probation and parole section to supply information. 

77-26-12. Supplies and equipment for compliance by reporting agencies. 

77-26-13. Assistance to law enforcement agencies—Investigation of crimes— Laboratory facilities.- 

77-26-14. Cooperation with agencies of any state or nation. 

77-26-15. Admissibility in evidence of certified copies of bureau files. 

11-26-16. Definitions— Kestrictions on access, use and contents of bureau records—Challenging 
accuracy of records. 

77-26-17. Communication systems. 

77-26-18. Authority of officers and officials to take fingerprints, photographs and other data. 

77-26-19. Refusal to provide information— False information— Misdemeanor. 

77-26-20. Unauthorized removal, destruction, alteration or disclosure of records— Misdemeanor. 


77-26-1. Duties of board and director transferred to commis- 
sioner.— Whenever any existing or continuing law names or refers to the 
board of managers, or the director of the bureau of criminal identification, it 
means the commissioner of public safety. 


History: C. 1953, 77-26-1, enacted by L. 
1980, ch. 15, § 2. 


77-26-2. Control by commissioner—Compensation—Employment of 
personnel.—The state bureau of criminal identification shall be under the 
supervision and control of the commissioner of public safety. The commis- 
sioner shall receive no extra compensation or salary as head of the bureau but 
shall be reimbursed for expenses actually and necessarily incurred in the per- 
formance of his duties as supervisor of the bureau. The commissioner shall 
employ such personnel as may be required to properly discharge the duties of 
the bureau. 


History: C. 1953, 77-26-2, enacted by L. 
1980, ch. 15, § 2. 


77-26-3. General duties and functions of bureau.—The bureau shall 
procure and file information relating to identification and activities of persons 
who are fugitives from justice, wanted or missing, or who have been arrested 
for or convicted of a crime under the laws of any state or nation and of per- 
sons believed to be involved in racketeering, organized crime or dangerous 
offenses. The bureau shall make a complete and systematic record and index 
of the same. 


History: C. 1953, 77-26-3, enacted by L. 
‘80, ch. 15, § 2. 


77-26-4. Identification systems.—The commissioner shall adopt systems 
of identification, including the fingerprint system, to be used by the bureau to 
facilitate the enforcement of the law. 


History: C. 1953, 77-26-4, enacted by L. 
1980, ch. 15, § 2. 


77-26-5. Collection of information.—The commissioner and persons des- 
ignated by him are authorized to cz | upon all law enforcement officers, the 
warden of the state prison, the keeper of any jail or correctional institution or 
superintendent of the state hospital to obtain information which will aid in 
establishing the records required to be kept, and all such officers shall furnish 
the information. 
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History: C. 1953, 77-26-5, enacted by L. 
1980, ch. 15, § 2. 


77-26-6. Regulations governing administration of bureau.—The com- 
missioner shall have authority to promulgate regulations for the administra- 


tion of the bureau. 


History: C. 1953, 77-26-6, enacted by L. 
1980, ch. 15, § 2. 


77-26-7. Peace officer status of commissioner and bureau employees.— 
ue commissioner and such employees as he designates shall be peace 
officers. 


History: C. 1953, 77-26-7, enacted by L. 
1980, ch. 15, § 2. 


77-26-8. Peace officers and magistrates to supply information.—It is 
the duty of every peace officer to cause fingerprints of persons he has ar- 
rested to be taken on forms provided by the bureau; to supply information 
requested on the form; and to forward without undue delay one copy to the 
bureau and one copy to the Identification Division, Federal Bureau of Inves- 
tigation. To insure that accurate and complete criminal history records are 
maintained, it is the duty of every magistrate in whose court persons either 
plead guilty or are otherwise convicted of a criminal offense for which these 
persons were not arrested, thereby not having been fingerprinted in connec- 
tion with the criminal offense to which they plead guilty or are convicted, to 
cause fingerprints of these persons to be taken on forms provided by the 
bureau, to supply information requested on these forms, and to forward with- 
out undue delay one copy to the bureau and one copy to the Identification 
Division, Federal Bureau of Investigation. 


History: C. 1953, 77-26-8, enacted by L. 
1980, ch. 15, § 2. 


77-26-9. Magistrates and court clerks to supply information.— Every 
magistrate or clerk of a court responsible for court records in this state shall 
furnish the bureau with information pertaining to all dispositions of criminal 
matters including guilty pleas, convictions, acquittals, probations granted, or 
any other dispositions within 30 days of the disposition on forms provided by 
the bureau. 


History: C. 1953, 77-26-9, enacted by L. 
1980, ch. 15, § 2. 


77-26-10. Penal institutious and state hospital to supply 
information.—The warden of the state prison, keeper of any jail or correc- 
tional institution, and superintendent of the state hospital shall forward to the 
bureau t'.e fingerprints and recent photographs of all persons confined in such 
institutions under criminal commitment and also information relating to the 
parole, termination or expiration of sentence, or any other release of such 
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persons from confinement during the preceding month and photograph taken 
near the time of release on forms provided by the bureau. 


History: C. 1953, 77-26-10, enacted by L. 
1980, ch. 15, § 2. 


77-26-11. Adult probation and parole section to supply information. — 
The adult probation and parole section of the state division of corrections 
shall furnish to the bureau information relating to the revocation or termina- 
tion of probation or parole and shall upon request furnish the names, finger- 
prints, photographs, and other data on forms provided by the bureau. 


History: C. 1953, 77-26-11, enacted by L. 
1980, ch. 15, § 2. 


77-26-12. Supplies and equipment for compliance by reporting agen- 
cies.—All governing boards or commissions of each city, town, county, or 
correctional institution of the state shall furnish the appropriate officials with 
supplies and equipment necessary to perform the prescribed duties. 


History: C. 1953, 77-26-12, enacied by L. 
1980, ch. 15, § 2. 


77-26-13. Assistance to law enforcement agencies—Investigation of 
crimes—Laboratory facilities.—The commissioner may assist any law 
enforcement agency in establishing identification and investigation records 
systems, in investigating any crime, in coordinating the exchange of criminal 
identification, intelligence and investigation information among law enforce- 
ment agencies and in providing such agencies with equipment, technical 
assistance and instruction. Without a request from a law enforcement agency, 
the commissioner shall, at the direction of the governor, assign bureau em- 
ployees, for such time as the governor may deem necessary, to investigate 
any crime within this state for the purpose of identifying, apprehending, and 
convicting the perpetrator or perpetrators thereof. To the end that he may 
furnish assistance and aid to any law enforcement agency as specified, the 
commissioner may provide, through the bureau, crime detection laboratory 
facilities. 


History: C. 1953, 77-26-13, enacted by L. 
1980, ch. 15, § 2. 


77-26-14. Cooperation with agencies of any state or nation.—The 
bureau shall cooperate with appropriate agencies of any state or nation in 
developing uniform systems of criminal identification and exchanging infor- 
mation. 


History: C. 1953, 77-26-14, enacted by L. 
1980, ch. 15, § 2. 


77-26-15. Admissibility in evidence of certified copies of bureau 
files. —A copy of any fingerprint, record, document or other evidence in the 
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files of the bureau, certified by the commissioner to be a true copy of the 
original, shall be admissible in evidence in the same manner as the original. 


History: C. 1953, 77-26-15, enacted by L. 
1980, ch. 15, § 2. 


77-26-16. Definitions—Restrictions on access, use and contents of 
bureau records—Challenging accuracy of records.—(1) As used in this 
chapter: 

(a) “Administration of criminal justice” means performance of any of the 
following activities: detection, apprehension, detention, pre-trial release, 
post-trial release, prosecution, adjudication, correctional supervision, or re- 
habilitation of accused persons or criminal offenders; 

(b) “Criminal history record information” means information on individuals 
consisting of identifiable descriptions and notations of arrests, detentions, in- 
dictments, informations, or other formal criminal charges, and any disposition 
arising therefrom, sentencing, correctional supervision, and release; 

(c) “Criminal justice agency” means (i) courts, (ii) a government agency or 
any subunit thereof which performs the administration of criminal justice 
pursuant to a statute, executive order, or local ordinance, and which allocates 
greater than 50% of its annual budget to the administration of criminal jus- 
tice; and 

(d) “Executive order” means an order of the President of the United States 
or the chief executive of a state which has the force of law, and which is 
published in a manner permitting regular public access thereto. 

(2) Dissemination of criminal history record information from bureau files 
shall be limited as follows: 

(a) To criminal justice agencies for purposes of administration of criminal 
justice and for employment screening by criminal justice agencies; 

(b) To non-criminal justice agencies or individuals for any purpose author- 
ized by statute, executive order, court rule, court order, or local ordinance; 

(c) To agencies or individuals for the purpose of obtaining required clear- 
ances connected with foreign travel or obtaining citizenship; 

(cl) To agencies or individuals pursuant to a specific agreement with a crim- 
inal justice agency to provide services required for the administration of crim- 
inal justice. The agreement shall specifically authorize access to data, limit 
the use of the data to purposes for which given, and insure the security and 
confidentiality of the data; 

(e) To agencies and individuals as authorized by the commissioner for the 
express purpose of research, evaluative, or statistical activities pursuant to 
an agreement with a criminal justice agency. The agreement shall specifically 
authorize access to data, limit the use of data to research, evaluative, or 
Statistical purposes, preserve the anonymity of individuals to whom the in- 
formation relates, and insure the confidentiality and ecurity of the data; and 

(f) Such other agencies and individuals as the coramissioner shall authorize 
as he deems necessary to the protection of life and property and in offender 
identification, apprehension, and prosecution. 

(3) Any criminal history record information obtained from bureau files shall 
be used only for the purposes for which it was provided and shall not be 
further disseminated. 
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(4) Criminal history record information contained in the bureau’s com- 
puterized criminal history files shall not include arrest or disposition data con- 
cerning individuals who have been acquitted, and charges dismissed, or when 
no complaint against them has been filed, if they have had no prior criminal 
convictions. 

(5) Nothing in this section shall preclude the use of the state information 
center central computing facilities for the storage and retrieval of criminal 
history record information. This information shall be stored in such a manner 
that it cannot be modified, destroyed, or accessed by unauthorized agencies 
or individuals, 

(6) Direct access through remote computer terminals to criminal history 
record information in the bureau’s files shall be limited to those agencies 
authorized by the commissioner under procedures designed to prevent unau- 
thorized access to this information. 

(7) The commissioner shall establish procedures whereby an individual may 
review criminal history record information of which that individual is subject. 
A reasonable processing fee may be charged. The commissioner shall estab- 
lish procedures whereby an individual may challenge the completeness and 
accuracy of criminal history record information contained in the bureau’s 
computerized criminal history files of which that individual is the subject. 
These procedures shall include provisions for amending any information found 
to be inaccurate or incomplete. 


History: C. 1953, 77-26-16, enacted by L. 
1980, ch. 15, § 2. 


77-26-17. Communication systems.— For the purpose of expediting local, 
state, national, and international efforts in the detection and apprehension of 
criminals, the bureau may operate and coordinate such communication sys- 
tems as may be required in the conduct of its duties as herein set forth. 


History: C. 1953, 77-26-17, enacted by L. 
1980, ch. 15, § 2. 


77-26-18. Authority of officers and officials to take fingerprints, pho- 
tographs and other data.—To the end that officers and officials described in 
sections 77-26-8 through 77-26-11 may be enabled to transmit the information 
required of them in these sections, such officers and officials shall have the 
authority and duty to take, or cause to be taken, fingerprints, photographs, 
and other related data of persons described in such sections. 


History: C. 1953, 77-26-18, enacted by L. 
1980, ch. 15, § 2. 


77-26-19. Refusal to provide information—False information—Mis- 
demeanor.—Any person who neglects or refuses to provide, or willfully 
withholds, any information under provisions of this chapter, or who willfully 
provides false information, or who willfully fails to do or perform any act so 
required to be done or performed by him under this chapter, or who shall 
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hinder or prevent another from doing an act so required to be done by that 
other, shall be guilty of a class B misdemeanor. 


History: C. 1953, 77-26-19, enacted by L. 
1980, ch. 15, § 2. 


77-26-20. Unauthorized removal, destruction, alteration or disclosure 
of records—Misdemeanor.—Any person who, except by the authority of 
and in compliance with procedures as established by the commissioner, 
willfully removes, destroys, alters, mutilates or discioses the contents of any 
file or record of the bureau shall be guilty of a class B misdemeanor. 


History: C. 1953, 77-26-20, enacted by L. 
1980, ch. 15, § 2. 
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Virginia Code 


§ 2.1-340. Short title. 


Crose reference. — As to confidentiality of Control Commission in the course of its 
information acquired by the Alcoholic Beverage transactions, see § 4-24.1. 


§ 2.1-340.1. Policy of chapter. 


Law Review. 
For survey of Virginia administrative law for 
year 1977-1978, see 64 Va. L. Rev. 1365 (1978). 


§ 2.1-341. Definitions. — The following terms, whenever used or referred 
to in this chapter, shall have the following meanings, respectively, unless a 
different meaning clearly appears from the context: 

(a) “Meeting” or “meetings” means the meetings, when sitting as a body or 
entity, or as an informal assemblage of (i) as many as three members, or (ii) 
a quorum, if less than three, of the constituent membership, wherever held, 
with or without minutes being taken, whether or not votes are cast, of any 
legislative body, authority, board, bureau, commission, district or agency of the 
Commonwealth or of any political subdivision of the Commeneneili. including 
cities, towns and counties; municipal councils, governing bodies of counties, 
school boards and planning commissions; boards of visitors of State institutions 
of higher education; and other organizations, corporations or agencies in the 
Commonwealth, supported wholly or principally by public funds. The notice 
provisions of this chapter shall not apply to the said informal meetings or 
gatherings of the members of the General Assembly. Nothing in this chapter 
shall be construed to make unlawful the gathering or attendance of two or more 
members of a body or entity at any place or function where no part of the 
purpose of such gathering or attendance is the discussion or transaction of any 
public business, and such gathering or attendance was not called or 
prcervenget with any purpose of discussing or transacting any business of the 

ody or entity. 

(b) “Official records” means all written or printed books, papers, letters, 
documents, maps and tapes, photographs, films, sound recordings, reports or 
other material, regardless of physical form or characteristics, prepared, owned, 
or in the possession of a public body or any employee or officer of a public body 
in the transaction of public business. 

(c) “Executive meeting” or “closed meeting” means a meeting from which the 
public is excluded. 

(d) “Open meeting”: “public meeting’ means a meeting at which the public 
may be present. 

(e) “Public body” shall mean any of the groups, agencies or organizations 
enumerated in subsection (a) of this : ection. 

(f) “Scholastic records” means those records, files, documents, and other 
materials containing information about a student and maintained by a public 
body which is an educational agency or institution or by a person acting for 
such agency or institution, but, for the purpose of access by a student, does not 
include (i) financial records of a parent or guardian nor (ii) records of 
instructional, supervisory, and administrative eggeowcntet and educatiqnal 
personnel ancillary thereto, which are in the sole possession of the maker 
thereof and which are not accessible or revealed to any other person except a 
substitute. (1968, c. 479: 1970, c. 456; 1974, c. 332; 1975, c. 307; 1977, c. 677; 
1978, cc. 573, 826; 1979, cc. 369; 687; 1980, c. 754.) 
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The 1980 amendment substituted or officer of a public body” near the end of 
“Commonwealth’ for “State” in three places in — subdivision (b), 
subdivision (a) and inserted “or any employee 


§ 2.1-342. Official records to be open to inspection; procedure for 
requesting records and responding to request; charges; exceptions to 
application of chapter. — (a) Except as otherwise specifically provided by 
law, all official records shall be open to inspection and copying by any citizens 
of this Commonwealth during the regular office hours of the custodian of such 
records. Access to such records shall not be denied to any such citizen of this 
Commonwealth, nor to representatives of newspapers and magazines with 
circulation in this Commonwealth, and representatives of radio and television 
stations broadcasting in or into this Commonwealth; provided, that the 
custodian of such records shall take all necessary precautions for their 
preservation and safekeeping. Any public body covered under the provisions of 
this chapter shall make an initial response to citizens requesting records open 
to inspection within fourteen calendar days from the receipt of the request b 
the public body. Such citizen request shall designate the requested records wit 
reasonable specificity. If the requested records or public body are excluded from 
the proviseme of this chapter, the public body to which the request is directed 
shall within fourteen calendar days from the receipt of the request tender a 
written explanation as to why the records are not available to the requestor. 
Such explanation shall make specific reference to the applicable provisions of 
this chapter or other Code sections which make the requested records 
unavailable. In the event a determination of the availability of the requested 
records may not be made within the fourteen-calendar-day period, the public 
body to which the request is directed shall inform the requestor as such, and 
shall have an additional ten calendar days in which to make a determination 
of availability. A specific reference to this chapter by the requesting citizen in 
his records request shall not be necessary to invoke the time limits for response 
by the public — ¢ The public body may make reasonable charges for the 
copying and search time expended in the supplying of such records; however, 
in no event shall such charges exceed the actual cost of the public body in 
supplying such records. Such charges for the supplying of requested records 
shall be estimated in advance at the request of the citizen. 


(b) The following records are excluded from the provisions of this chapter: 
(1) Memoranda, correspondence, evidence and complaints related to criminal 
investigations, reports submitted to the State and local police in confidence, 
and all records of persons imprisoned in a penal institution in this 
Commonwealth provided such records relate to the said imprisonment; 
provided, however, that information in the custody of law-enforcement officials 
relative to the identity of any individual other than a juvenile who is arrested 
and charged, and the status of the charge of arrest, shall not be excluded from 
the provisions of this chapter. 


(2) Confidential records of all investigations of sponlentions for licenses and 
“ licensees made by or submitted to the Alcoholic Beverage Control 
ommission. 


(3) State income tax returns, scholastic records and personnel records, except 
that such access shall not be denied to the person whe is the subject thereof, 
and medical and mental records, except that such records can be personally 
reviewed by the subject person or a physician of the subject person’s choice; 
provided, however, that the subject person’s mental records may not be 
personally reviewed by such = when the subject person’s treating 
pyaees has made a part of such person’s records a written statement that in 

is opinion a review of such records by the subject person would be injurious 
to the subject person’s physical or mental health or well-being. Where the 
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rson who is the subject of scholastic or medical and mental records is under 
\ he age of eighteen, his right of access may be asserted only by his parent or 
guardian, except in instances where the person who is the subject thereof is an 
emancipated minor or a student in a state-supported institution of higher 
education. 

(4) Memoranda, working papers and correspondence held or requested by 
members of the General Assembly or by the office of the Governor or 
Lieutenant Governor, Attorney General or the mayor or other chief executive 
officer of any political subdivision of the Commonwealth or the president or 
other chief executive officer of any state-supported institutions of higher 
education. 

(5) Memoranda, working papers and records compiled specifically for use in 
litigation and materia! furnished in confidence with respect thereto. 

(6) Confidential letters and statements of recommendation placed in the 
records of educational agencies or institutions respecting (i) admission to any 
educational (geney or institution, (ii) an application for employment, or (iii) 
receipt of an honor or honorary recognition. 

(7) Library records which can be used to identify both (i) any library patron 
who has borrowed material from a library and (ii) the material such patron 
borrowed. 

(8) Any test or examination used, administered or prepared by any public 
body for purposes of evaluation of (i) any student or any student's performance, 
(ii) any employee or employment seeker’s qualifications or aptitude for 
employment, retention, or promotion. (iii) qualifications for any license or 
certificate issued by any public body. 

As used in this subsection (8), “test or examination” shall include (i) any 
scoring key for any such test or examination, and (ii) any other document 
which would jeopardize the security of such test or examination. Nothing 
contained in this subsection (8) shall prohibit the release of test scores or 
results as provided by law, or to limit access to individual records as is provided 
by law, provided, however, that the subject of such employment tests shall be 
entitled to review and inspect all documents relative to his performance on 
such employment tests. 

When, in the reasonable opinion of such public body, any such test or 
examination no longer has any potential for future use, and the security of 
future tests or examinations will not be jeopardized, such test or examination 
shall be made available to the public; provided, however, that minimum 
competency tests administered to public school children shall be made 
available to the public contemporaneously with statewide release of the scores 
of those taking such tests, but in no event shall such tests be made available 
to the public later than six months after the administration of suck tests. 

(9) Applications for admission to examinations or for licensure and scoring 
records maintained by the Department of Health Regulatory Boards or any 
board in that department on individual licensees or applicants; provided, 
however, that such material may be made available during normal working 
hours for copying, at the +) —~* expense, by the individual who is subject 
thereof, in the offices of the Department of Health Regulatory Boards or in the 
offices of any health regulatory board, whichever may possess the material. 

(10) Records of active investigations being conducted by the Department of 
Health Regulatory Boards or by any health regulatory board in the State. 

(11) Memoranda, working papers and records recorded in or compiled 
eevee? for executive or closed meetings lawfully held pursuant to 

1-344. 

(c) Neither any provision of this chapter nor any provision of chapter 26 
(§ 2.1-377 et seq.) of this title shall be construed as denying public access to 
records of the position, job classification, official salary or rate of pay of, and 
to records of the allowances or reimbursements for expenses paid to any public 
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officer, official or employee at any level of State, local or regional government 
in this Commonwealth whatsoever; provided, however, that the provisions of 
this subsection shall not apply to records of the official salaries or rates of pay 
of public employees whose annual rate of pay is ten thousand dollars or less. 
(1968, c. 479; 1973, c. 461; 1974, c. 332; 1975, cc. 307, 312; 1976, cc. 640, 709; 


1977, c, 677; 1978, c. 810; 1979, cc, 682, 684, 686, 689; 1980, cc. 678, 754.) 


Cross reference. — As to confidentiality of 
records of the ombudsman program of the Office 
on Aging, see § 2.1-373.2. For provision that 
the Freedom of Information Act shall not apply 
to certified abstracts of votes or any other 
documents used by the State Board of Elections 
in ascertaining the results of an election until 
such results have been finally determined by 


The 1980 amendments. — The first 1980 
amendment added subdivisions (9) and (10) to 
subsection (b). 

The second 1980 amendment substituted 
“Commonwealth” for “State” throughout the 
section, substituted “Commission” for “Board” 
at the end of subdivision (2) of subsection (b) 
and added subdivision (11) in subsection (b). 


the Board, see § 24.1-152. 


§ 2.1-344. Executive or closed meetings. — (a) Executive or closed 
meetings may be held only for the following purposes: 

(1) Discussion or consideration of employment, assignment, appointment 
promotion, performance, demotion, salaries, disciplining or resignation of 
public officers, appointees or employees of any public body, and evaluation of 
performance of departments or schools of State institutions of higher education 
where such matters regarding such individuals might be affected by such 
evaluation. 

(la) Discussion or consideration of admission or Gaaenery matters 
concerning any student or students of any State institution of higher education 
or any State school system; provided, however, that any such student and legal 
counsel and, if suc student be a minor, such student's parents or legal 
guardians, shall be permitted to be present at an executive or closed meeting, 
if such student, parents or guardians so request in writing, and such request 
is submitted to the presiding officer of the appropriate board 

(2) Discussion or consideration of tne condition, acquisition or use of real 
property for poe purpose, or of the disposition of publicly held property, or 
of plans for the future of a State institution of higher education which could 

ect the value of property owned or desirable for ownership by such 
institution. 

(3) The protection of the privacy of individuals in personal matters not 
related to public business. 

(4) Discussion concerning a prospective business or industry where no 
previous announcement has been made of the business’ or industry's interest 
in locating in the community. 

(5) The gvemng of public funds where competition or bargaining is 
involved, where if made public initially the financial interest of the 
governmental unit would be adversely affected. 

(6) Consultation with legal counsel and briefings by staff members, 
consultants or attorneys, pertaining to actual or potential litigation, or other 
legal matters within the jurisdiction of the public body, and discussions or 
consideration of such matters without the presence of counsel, staff, 
consultants, or attorneys. 

(7) In the case of boards of visitors of State institutions of higher education, 
discussion or consideration of matters mea | to gifts, bequests and 
fund-raising activities, and grants and contracts for services or work to be 
performed by such institution; provided, however, that the terms and 
conditions of any such gifts, bequests, grants and contracts made by a foreign 

overnment, a foreign legal entity or a foreign person and accepted by a State 
institution of higher education shall be subject to public disclosure upon 
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written request to the appropriate board of visitors. For the purpose of this 
subsection, (i) “foreign government” shall mean any government other than 
the United States government or the government of a state or a political 
subdivision thereof (ii) Dl legal entity” shall mean any legal entity 
created under the laws of the United States or of any state thereof if a majority 
of the ownership of the stock of such legal entity is owned by foreign 
governments or foreign persons or if a majority of the membership of any such 
entity is composed of foreign persons or foreign legal entities, or any legal 
entity created under the laws of a foreign government (iii) “foreign person” 
shall mean any individual who is not a citizen or national of the United States 
or a trust territory or protectorate thereof. 

(8) Discussion or consideration of honorary degrees. 

(9) Discussion or consideration of tests or examinations or other documents 
excluded from this chapter pursuant to § 2.1-342 (b) (8). 

(b) No meeting shall become an executive or closed meeting unless there 
shall have been recorded in open meeting an affirmative vote to that effect by 
the public body holding such meeting, which motion shall state specifically the 
purpose or purposes hereinabove set forth in this section which are to be the 
subject of such meeting and a statement included in the minutes of such 
meeting which shall make specific reference to the oo exemption or 
exemptions as provided in subsection (a) or § 2.1-345. A general reference to 
the provisions of this chapter or to the exemptions of subsection (a) saall not 
be sufficient to satisfy the requirements for an executive or closed meeting. The 
public body holding such an executive or closed meeting shall restrict its 
consideration of matters during the closed portions only to those purposes 
specifically exempted from the provisions of this chapter. 

(c) No resolution, ordinance, rule, contract, regulation or motion adopted, 
passed or agreed to in an executive or closed meeting shall become effective 
unless such public body, following such meeting, reconvenes in open meeting 
and takes a vote of the membership on such resolution, ordinance, rule, 
contract, regulation or motion which shall have its substance reasonably 
identified in the open meeting. 

(d) Nothing in this section shall be construed to prevent the holding of 
conferences between two or more public bodies, or their representatives, but 
these conferences shall be subject to the same regulations for holding executive 
or closed sessions as are applicable to any other public body. (1968, c. 479; 1970, 
c. 456; 1973, c. 461; 1974, c. 332; 1976, cc. 467, 709; 1979, cc. 369, 684; 1980, 
ec. 221, 475, 476, 754.) 


Th 1980 amendments. — The first 1980 The third 1980 amendment added the proviso 


to the first sentence of subdivision (7) in 


ame: iment substituted “or” for “of” preceding 
“disciplinary matters” near the beginning of 
subdivision (la) of subsection (a) and “only to 
those purposes” for “to only those purposes” 
near the end of the third sentence of subsection 
(b). 

The second 1980 amendment added “which 
shall have its substance reasonably identified 
in the open meeting” at the end of subsection 
(c). 


subsection (a) and added the second sentence of 
that subdivision. 

The fourth 1980 amendment suvstituted “or” 
for “of” preceding “disciplinary matters” near 
the beginning of subdivision (1a) in subsection 
(a). 


eee 
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CHAPTER 26. 
Privacy Protection Act or 1976. 
Sec. 
2.1-384. Systems to which — chapter 


inapplicable. 


§ 2.1-384. Systems to which chapter inapplicable. — The provisions of 
this chapter shall not be applicable to personal information systems: 

1. Maintained by any court of this Commonwealth; 

2. Which may exist in publications of general circulation; 

3. Contained in the Criminal Justice Information System as defined in 
§§ 9-111.3 through 9-111.14; 

4. Contained in the Virginia Juvenile Justice Information System as defined 
in §§ 16.1-222 through 16.1-225; 

5. Maintained by agencies concerning persons required to be licensed by law 
in this State to engage in the practice of any professional occupation, in which 
case the names and addresses of persons applying for or possessing any such 
license may be disseminated upon written request to a person engaged in the 

rofession or business of offering professional educational materials or courses 
or the sole purpose of providing such licensees or applicants for licenses with 
informational materials relating solely to available professional educational 
materials or courses, provided such disseminating agency is reasonably 
assured that the use of such information will be so limited; 

6. Maintained by the Parole Board, the Crime Commission, the Judicial 
gain ang Somes Commission, and the Department of Alcoholic Beverage 

ontrol; an 


7. Maintained by the police departments of cities, counties, and ‘owns and 
which deal with investigations and intelligence peers relating to criminal 
activity. (1976, c. 597; 1979, c. 685; 1980, c. 752.) 


The 1980 amendment added subdivision 7. 


+keeet * 


CHAPTER 16. 


CRIMINAL JUSTICE SERVICES COMMISSION. 


Article 1. Sec. 
9-109.3. Exemptions of certain persons from 


In General. ~ 
certain training requirements. 

Sec. 9-110. Establishment and maintenance of police 
9-107.1. Commission established; appointment; training programs. 

terms; vacancies; members not 

disqualified from holding other Article 2. 

offices; ——— of — Criminal Justice Information System. 
9-108.1. Definitions. ee 9-111.9. Sealing of criminal history record 
9-109. Powers. information. 


9-109.2:1. Establishment of compulsory 9-111.11:1. Information not subject to review 


in-service and advanced training and correction of information. 
standards for jailers or custodial 
officers and corrections officers. 
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ARTICLE 1. 


In General. 
§ 9-107.1. Commission established; appointment; terms; vacancies; 


chairman; expenses; meetings; reports, — A. On and after November one 
nineteen hundred seventy-six, the Criminal Justice Officers Training an 


gpocriments by the Governor: two sheriffs representing the Virginia State 


Governor, at the time of <gpentnan, sh 
respectively for three and four years. | vacancy on the Commission shall be 
— in the same manner as the origina 

erm. 


C. The Commission annually shall elect its chairman and vice-chairman from 
among the members of the Commission. 

D. Notwithstanding any provision of any statute, ordinance, local law, or 
charter provision to the ee: membership on the Commission shall not 
disqualify any member from holding any other public office or employment, or 
cause the forfeiture thereof. 

E. Members of the Commission shall be entitled to receive reimbursement for 
any actual expenses incurred as a necessary incident to such service. 

. The Commission shall hold no less than four regular meetings a year. 
Subject to the requirements of this subsection, the chairman shall fix the times 
and places of meetings, either on his own motion or upon written request of any 
five members of the Commission. 

G. The Commission shall report annually to the Governor and General 
Assembly on its activities, and may make such other reports as it deems 
advisable. (1976, c. 771; 1978, c. 137; 1980, ¢. 728.) 


Cross reference. ——- As to compensation and The 1980 amendment deleted “shall serve 
expenses of boards, commissions and similar without compensation, but’ following 
bodies, see §§ 2.1-20.2 to 2.1-20.4. “Commission” in subsection FE. 
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§ 9-108.1. Definitions. — The following words, whenever used in this 
chapter, or in chapter 23 (§ 19.2-387 et seq.) of Title 19.2, shall have the following 
ay ar unless the context otherwise requires: _ 

A. “Administration of criminal Justice’ means performance of any activity 
directly involving the detection, apprehension, detention, pretrial release, 
post-trial release, prosecution, adjudication, correctional supervision, or 
rehabilitation of accused persons or criminal offenders or the collection, storage, 
and dissemination of criminal history record information. 

B. “Criminal justice agency” means a court or any other governmental 

ency or subunit thereof which as its principal function performs the 

ministration of criminal justice and any other agency or subunit thereof which 
rforms criminal justice activities but only to the extent that it does so. 

C. “Criminal history record information” means records and data collected by 
criminal justice agencies on adult individuals consisting of identifiable 
descriptions and notations of arrests, detentions, indictments, informations, or 
other formal charges, and any disposition arising therefrom. The term shall not 
include juvenile record information which is controlled by chapter 11 (§ 16.1-226 
et seq.), of Title 16.1, criminal justice intelligence information, criminal justice 
investigative information, or correctional status information. 

D. “Correctional status information” means records and data concerning each 
condition of a convicted person’s custodial status, including probation, 
confinement, work release, study release, escape, or termination of custody 
through expiration of sentence, parole, pardon, or court decision. 

E. “Criminal justice information system” means a system including the 
equipment, facilities, procedures, agreements, and organizations thereof, for the 
collection, processing, preservation or dissemination of criminal history record 
information. The operations of the system may be performed manually or by 
using electronic computers or other automated data processing equipment. 

F. “Commission” means the Criminal Justice Services Commission. 

G. “Dissemination” means any transfer of information, whether orally, in 
writing, or by electronic means. The term does not include access to the 
information by officers or papper of a criminal justice agency maintaining 
the information who have both a need and right to know the information.. 

H. “Law-enforcement officer” means any full-time employee of a police 
department or sheriff’s office which is a part of or administered by the State or 
any political subdivision thereof and who is responsible for the prevention and 


detection of crime and the enforcement of the penal, traffic or highway laws of 
this State, and shall include any member of the Enforcement or Inspection 
——- of the Alcoholic Beverage Control Commission vested with police 
- authority. 

I. “Conviction data” means information in the custody of any criminal justice 
agency relating to a woo of conviction, and the consequences arising 
therefrom, in any court. (1976, c. 771; 1977, ce. 357, 626; 1979, c. 651.) 


The 1979 amendment substituted “chapter 11 seq.)”” in the second sentence of subdivision C. 
(§ 16.1-226 et seq.)” for “chapter 8(§ 16.1-139 et 


§ 9-109. Powers. — In addition to powers conferred upon the Commission 
elsewhere in this chapter, the Commission shall have power to: 

(1) Promulgate rules and regulations, pursuant to chapter 1.1:1 (§ 9-6.14:1 et 
seq. of Title 9 of the Code of Virginia, for the administration of this chapter 
including the authority to require the submission of reports and information by 
police officers within this State. Any proposed rules and regulations concerning 
the privacy, confidentiality, and security of criminal justice information shall be 
submitted for review and comment to any board, commission, committee or other 
— which may be established by the General Assembly to regulate the privacy, 
confidentiality, and security of information collected and maintained by the 
Commonwealth or any political subdivision thereof. 
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(2) Establish compulsory minimum training standards subsequent to 
employment as a law-enforcement officer, (a) in permanent positions, and (b) in 
temporary or probationary status, and establish the time required for completion 
of such training. 

(3) Establish compulsory minimum curriculum requirements for in-service and 
advanced courses and programs for schools, whether located in or outside the 
Commonwealth, which are operated for the specific purpose of training 
law-enforcement officers. 

(3A) Establish compulsory training courses for law-enforcement officers in 
laws and procedures relating to entrapment, search and seizure, evidence and 
techniques of report wre which training shall be completed by 
law-enforcement officers who have not completed the compulsory training 
standards set out in (2) hereof, prior to peatgnment of any such officers to 
undercover investigation work; provided, that failure to complete such training 
shall not, for that reason, constitute grounds to exclude otherwise properly 
admissible testimony or other evidence from such officer resulting from any 
undercover investigation. 

(4) Consult and cooperate with counties, municipalities, agencies of this State, 
other federal and State governmental agencies, and with universities, colleges, 
junior colleges, and other institutions, whether located in or outside the 
Commonwealth, concerning the development of police training schools and 
programs or courses of instruction. 

(5) Ap rove institutions, curriculum and facilities, whether located in or 
outside the Commonwealth, for school operation for the specific porpese of 
training law-enforcement officers; but this shall not prevent the holding of any 
such school whether approved or not. 

(5a) Establish compulsory minimum qualifications of certification and 
recertification for individuals instructing in criminal justice training schools 
approved by the Commission. 

6) Make or encourage studies of any aspect of law-enforcement 
administration. 

i) Conduct and stimulate research by public and private agencies which shall 
be designed to improve police administration and law enforcement. 


(8) Make recommendations concerning any matter within its purview pursuant 
to this chapter. 

9) [Repealed.] 

_ (10) Adopt and amend rules and regulations, consistent with law, for its 
internal management and control. 

(11) Enter into contracts or do such things as may be necessary and incidental 
to the administration of its authority pursuant to this chapter. 

(12) Coordinate its activities with those of any interstate system for the 
exchange of criminal history record information, to nominate one or more of its 
members to serve upon the council or committee of any such system, and to 
participate when and as deemed appropriate in any such system’s activities and 


programs. 

(13) Conduct such inquiries and investigations as it deems appropriate to carry 
out its functions under this chapter and, in conducting such inquiries and 
investigations, the Commission shall have the authority to require any criminal 
justice agency to submit to the Commission information, reports, and statistical 
data with respect to its policy and operation of information systems or with 
respect to its collection, storage, dissemination, and usage of criminal history 
record information and correctional status information, and such criminal justice 
agencies shall submit to the Commission such information, reports, and data as 
are reasonably required. 

(14) Conduct a continuing study and review of questions of individual privacy 
~ amd of criminal history record information and correctional status 
information. 
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( Conduct audits as required by § 9-111.5. 

16) Advise criminal justice agencies and to initiate educational pro for 
such agencies with respect to matters of privacy, confidentiality, and security 
as they pertain to criminal history record information and correctional status 
information. == . 

(17) Maintain a liaison with ar., board, comm sion, committee, or other body 
which may be established by law, executive order, or resolution to regulate the 
privacy and security of information collected by the Commonwealth or any 
political subdivision thereof. 

(18) Issue regulations establishing guidelines and stindards for the collection 
storage, and dissemination of criminal history record information and 
correctional status information and he pecany confidentiality, and security 
thereof necessary to implement State federal statutes, federal regulations, 
an(ig) The Depar f State Police shall be the i terminal f 

e Department of State Police s control terminal agency for 
the Commontoalth and perform al! functions required of a control terminal 
agency by the rules and regulations of the Nationa) Cnme Information Center. 

otwithstanding anything to the contrary in this artic», the Central Criminal 
Records Exchange and the Department cr State Police shall rernain the central 
repository for criminal! history record information in the Commonwealth and the 
Department shal! continue to be responsible for the management and operation 
oo exchange. (1968, c. 740; 1976, c. 771; 1978, c. 689; 1979, c. 705; 1980, c. 


The 1979 amendment substituted “schoo's, subdivision (4), and substtuted “approve 
whether located in or outside J institutions, curmeculum and facilites, whether 


Commonwealth, which are operated i> we 
specific purpose” for “schools operated by or for 
the State or any politica! subdivisions thereof for 
the specific purpose” in subdivision (3), 
substituted “other federal and State 
governmental agencies’ for “other 
governmental agencies” and inserted ‘whether 


located in or outsale the Commonwealth, for 
school operation for the specific purpose” for 
“approve insututons and facilities for school 
operation by or for the State or any political 
subdivision thereof for the specific purpose” in 
subdivision (5) 


The 1980 amendment added subdivision (Sa). 


located in or outside the Commonwealth’ in 


§ 9-109.2:1. Establishment of compulsory in-service and advanced training 
standards for jailers or custodial officers and corrections officers. — The 
Commission shall have the power to establish compulsory in-service and 
advanced training standards for those persons employed as jailers or custodial 
officers and corrections officers under the provisions of Title 53. (1979, ¢. 471.) 


§ 9-109.3. Exemptions of certain persons from certain. trainin 
requirements. — The Executive Director of the Commission, with the approva 
of the Commission, whose decision shall be final, may exempt a chief of police 
or any law-enforcement officer or any courthouse and courtroom security 
officer, jailer or custodiai officer or corrections officer of the State or any 
political subdivision of the Commonwealth, who has had previous experience and 
training as a law-enforcement officer, courthouse and courtroom security 
officer, jailer or custodial officer or corrections officer with any law-enforcement 
or custodial agency, from the mandatory attendance at any or all courses which 
are required for the successful completion of the compulsory minimum training 
standards established by the Commission. The exemption authorized by this 
section shall be available to all law-enforcement officers, courthouse and 
courtroom security officers, jailers and custodial officers, and corrections 
officers, regardless of an officer’s date of initial employment, and shall entitle 
such officer exempted from ow y' with compuisory minimum training 
standards pursuant to §§ 9-109 (2) (a), 9-109.1 and 9-109.2 to be deemed in 
compliance with 8§ 9-109 (2) (a), 9-109.1 and 9-109.2 and eligible for the minimum 
salary established by § 14.1-73.2, provided that such officer is otherwise 
qualified under § 14.1-73.2. (1974, c. 125; 1975, c. 631; 1979, ¢. 471.) 
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CHAPTF: 23. 
Centrat Criminat Recorps ExcHanae. 
Sec. Sec. 
19.2-388. Duties and authority of Exchange. Exchan may receive, etc., 
19.2-389. Dissemination of criminal history material submitted by other 
record information. agencies. 
19.2-390, Reports to be made by local law- 19.2-392. Fingerprints and photographs by 
enforcement officers, conservators police authorities. 


of the peace and clerks of court; 


§ 19.2-387. Exc e to operate as a division of Department of State 
Police; authority of Superintendent of State Police. 


Cross references. — As to the criminal 9-111.14. As to civil remedies for violations of 
justice information system to be established by this chapter, see § 9-111.12. As to penalty for 
the Criminal Justice Officers Training and disseminating information in violation of this 
Standards Commission, see §§ 9-111.3 to chapter, see § 9-111.13. 


§ 19.2-388. Duties and authority of Exchange. — It shall be the duty of 
the Central Criminal Records Exch to receive, classify and file criminal 
history record information as defined in § 9-108.1 and other records required 
to be reported to it by § 19.2-390. The Exchange shall also receive, record, and 
file the F.B.I. record of any person as furnished by the Federal Bureau of 
Investigation. Such records may also contain any information made available 
to the Exchange by any law-enforcement agency or any State official or agency 
prior to March fifteen, nineteen hundred sixty-eight. The Exchange is 
authorized to prepare and furnish to all State and local !uw-enforcement 
officials and agencies, and to clerks of circuit courts and district courts and to 
corrections and penal officials, forms which shall be used for the making of such 
— wh" 19.1-19.2; 1966, c. 669; 1968, c. 537; 1970, c. 118; 1975, 
c. 495; ,¢. 771. 


The 1976 amendment, effective Nov. 1, substituted “district courts” for “courts not of 
1976, substituted “criminal history record record” and inserted “and to corrections and 
information as defined in § 9-108.1 and other pen! officials” in the last sentence. 
records” for “records” in the first sentence and 


§ 19.2-389. Dissemination of criminal history record information. — 
A. Criminal history record information shall be disseminated, whether directly 
or through an intermediary, —_ to: (i) authorized officers or employees of 
criminal justice agencies, as defined by § 9-108.1, for purposes of the 
administration of criminal justice and the screening of an employment 
application or review of employment by a criminal justice agency with respect 
to its own employees or applicants; (ii) such other individuals and agencies 
which require criminal history record information to implement a State or 
federal statute or executive order of the President of the United States or 
Governor that expressly refers to criminal conduct and contains requirements 
and/or exclusions expressly based upon such conduct, except that information 
concerning the arrest of an individual may not be disseminated to a 
noncriminal justice agency or individual if an interval of one year has elapsed 
from the date of the arrest and no disposition of the charge has been recorded 
and no active prosecution of the charge is pending; (iii) individuals and 
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agencies pursuant to a specific appesmens with a criminal justice agency \o 
provide services required for the administration of criminal justice pursuant to 
that agreement which shall specifically authorize access to data, limit the use 
of data to purposes for which given, insure the security and confidentiality of 
the data; (iv) individuals and agencies for the express purpose of research 
evaluative, or statistical activities pursuant to an agreement with a crimina 
justice agency which shall specifically authorize access to data, limit the use 
of data to research, evaluative, or statistical purposes, and insure the 
confidentiality and security of the data; (v) agencies of State or federal 
government which are authorized by State or federal statute or executive order 
of the President of the United States or Governor to conduct investigations 
determining employment suitability or eligibility for security clearances 
allowing access to classified information; and (vi) individuals and agencies 
where authorized by court order or court rule; (vii) agencies of any political 
subdivision of the State for the conduct of investigations of agpatcante for public 
capmerment. permit, or license whenever, in the interest of public welfare or 
safety, it is necessary to determine under a duly enacted ordinance if the past 
criminal conduct of a person with a conviction record would be compatible with 
the nature of the employment, permit, license under consideration; (vii)(a) 

ublic or private agencies when and as required by federal or State law or 
interstate compact to investigate applicants for foster or adoptive parenthood 
subject to the restriction that the data shall not be further disseminated by the 
agency to any party other than a federal or State authority or court as may be 
required to comply with an express requirement of law for such further 
dissemination; (viii) to the extent permitted by federal law or regulation, 
public service companies as defined in § 56-1 of the Code of Virginia, for the 
conduct of investigations of applicants for employment when such em loyment 
involves personal contact with the public or when past criminal conduct of an 
applicant would be incompatible with the nature of the employment under 
consideration; and (ix) the appropriate authority for purposes of grantin 
citizenship and for purposes of international travel, including but not limite 
to, issuing visas and passports; (x) a person requesting a copy of his own 
conviction data as defined in § 9-198.1 I, at his costs; and (xi) as otherwise 
provided by law. 

Upon an ex parte motion of a defendant in a felony case, and upon the 
showing that the records requested may be relevant to such case, the court 
shall enter an order requiring the Central Criminal Records Exchange to 
furnish the defendant as soon as practicable, copies of any records of persons 
designated in the order on whom a report has been made under the provisions 
of this chapter. 

Notwithstanding any other provision of this chapter to the contrary, upon a 
written request sworn to before an officer authorized to take 
acknowledgements, the Central Criminal Records Exchange or the criminal 
justice agency in cases of offenses not required to be reported to the Exchange, 
shall furnish a copy of conviction data covering the person named in the 
request to the person making the request; provided, however, such person on 
whom the data is being obtained shall consent in writing, under oath, to the 
making of such request. A person receiving a copy of his own conviction data 
may utilize or further disseminate that data as he deems appropriate In the 
event no conviction data is maintained on the data subject, the person making 
the . + shall be furnished at his cost a certification to that effect. 

B. Use of criminal history record information disseminated to noncriminal 
justice agencies under this section shall be /imited to the purposes for which 
it was given and may not be disseminated further. 

C. No criminal justice agency or person shall confirm the existence or 
nonexistence of criminal history record information for employment or 
licensing inquiries except as provided by law. 
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D. Criminal justice agencies shall establish procedures to query the Central 
Criminal Records Exchange prior to dissemination of any criminal! history 
record information on offenses required to be reported to the Central Criminal 
Records Exchange to assure that the most up-to-date disposition data is being 
used. Inquiries of the Exchange shall be made prior to any dissemination 
except in those coses where time is of the essence and the normal response time 
of the Exchange would exceed the aesengeey time period. A criminal justice 
agency to whom a request has been made for the dissemination of criminal 
history record information that is required to be reported to the Central 
Criminal Records Exchange may direct the inquirer to the Central Criminal 
Records Exchange for such dissemination. Dissemination of offenses not 
required to be reported to the Exchange shall be made by the criminal justice 
agency maintaining t’\e record as veaees by § 15.1-135.1, (Code 1950, 
§ 19.1-19.2; 1966, c. 669; 1968, c. 537; 1970, c. 118; 1975, c. 495; 1976, c. 771; 
1977, c. 626; 1978, c, 350; 1979, c. 480.) 


The 1976 «mendment, effective Nov. 1, 
1976, rewrote this section. 

The 1977 amendment, in the first 
paragraph, redesignated former clause (ix) as 
clause (xi) and added present clauses (ix) and 


third paragraph of subsection A, inserted “on 
offenses required to be reported to the Central 
Criminal rds Exchange” in the first 
sentence of subsection D and added the third 
and fourth sentences of subsection D. 


The 1979 amendment, in the first 
paragraph of subsection A, added clause 
(viiv(a). 


(x). The amendment also added the third 
paragraph. 

The 1978 amendment rewrote the first 
sentence and added the second sentence in the 


§ 19.2-390. Reports to be made by local law-enforcement officers, 
conservators of the peace and clerks of court; Exchange may receive, 
etc., material submitted by other agencies. — (a) Every State official or 
agency having the power to arrest, the sheriffs of counties, the police officials 
of cities and towns, and any other local law-enforcement officer or conservator 
of the peace having the power to arrest for a felony shall make a report to the 
Central Criminal Records Exchange, on forms provided by it, of any arrest on 
a charge of treason or of any felony or of any offense punishable as a 
misdemeanor under Title 54, or Class 1 and 2 misdemeanors under Title 18.2, 
except an arrest for a violation of article 2, of chapter 7 of Title 18.2(§ 18.2-266 
et seq.) or for violation of article 2 of chapter 9 of Title 18.2 (§ 18.2-415), or an 
similar ordinance of any county, city or town. Such reports shall contain suc 
information as shall be required by the Exchange and shall be accompanied by 
fingerprints of the individual arrested and information as to whether a 
photograph of the individual is available. For persons arrested and released on 
summonses in accordance with § 19.2-74, such report shall not be required 
until after a disposition of guilt is entered by a competent judicial authority. 
Upon such disposition, the court shall remand the individual to the custody of 
the office of the chief law-enforcement officer of the county or city, and it shall 
be the duty of such law-enforcement officer, or his designee who may be the 
arresting officer, to insure that such report is completed after a determination 
of guilt. The court shall require the officer to complete the report immediately 
following his conviction, and the individual shall be discharged from custody 
forthwith, unless the court has imposed a jail sentence to be served by him. 

(b) The clerk of each circuit court and district court shall make a report to 
the Central Criminal Records Exchange of any dismissal, indefinite 
postponement or continuance, charge still nding due to mental 
incompetency, nolle prosequi, acquittal, or conviction of, or failure of a grand 
jury, to return a true bill as to, any person charged with an offense listed in 
subsection (a) of this section. In the case of offenses not required to be reported 
to the Exchange by subsection (a) of this section, the reports of any of the 
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foregoing dispositions shall be filed by the law-enforcement agency making the 
arrest with the arrest record required to be maintained by § 15.1-135.1. No 
such report of conviction in a district court shall be filed unless the period 
allowed for an appeal has elapsed and no appeal has been perfected. In the 
event that the records in the office of any clerk show that any conviction has 
been nullified in any manner, he shall also make a report of that fact, and each 
clerk of a circuit court, upon receipt of certification thereof from the Supreme 
Court, shall report to the Exchange, or to the law-enforcement agency making 
the arrest in the case of offenses not required to be reported to the Exchange, 
on forms provided by the Exchange, any reversal or other amendment to a prior 
sentence reported to the Exchange. For each such report made by a clerk of a 
circuit court, he shall be allowed a fee of fifty cents to be paid from the 
appropriation for criminal charges. 

c) In addition to those offenses enumerated in paragraph (a) of this section, 
the Central Criminal Records Exchange may receive, classify and file any 
other fingerprints and records of arrest or confinement submitted to it by any 
law-enforcement agency or any correctional institution. 

(d) Corrections officials responsible for maintaining correctional status 
information, as required by the rules and regulations of the Criminal Justice 
Services Commission, with respect to individuals about whom reports have 
been made under the provisions of this chapter shall make reports of changes 
in correctional status information to the Central Criminal Records Exchange 
on forms provided by it. 

(e) Officials responsible for - disposition of charges, and correctional 
changes of status of individuals under this section shall adopt procedures 
reasonably designed at a minimum (i) to insure that such reports are 
accurately made as soon as feasible by the most expeditious means and in no 
instance later than ninety days after occurrence of the disposition or 
correctional change of status; and (ii) to report promptly any correction, 
deletion, or revision of the information. 

(f) Upon receiving a correction, deletion, or revision of information, the 
Central Criminal Records Exchange shall notify all criminal justice agencies 
known to have previously received the information. (Code 1950, § 19.1-19.3; 
1966, c. 669; 1968, c. 724; 1970, c. 191; 1971, Ex. Sess., c. 107; 1974, c. 575; 1975, 


cc. 495, 584; 1976, cc. 336, 572, 771; 1978, cc. 467, 825; 1979, c. 378.) 


Cross reference. — As to punishment for 
Class 1 and 2 misdemeanors, see § 18.2-11. 

The 1976 amendments. — The first 1976 
amendment added “except a violation of 
chapter 7, article 2 (§ 18.2-266 et seq.) of this 
latter title” following “misdemeanors under 
Title 18.2” in the first sentence of subsection 
(a). 

The second 1976 amendment added “except 
for violations of chapter 7, article 2 \§ 18.2-266 
et seq.) and chapter 9, article 2 (& 18.2-415) of 
Title 18.2” at the end of the first sentence of 
subsection (a), substituted “circuit court” for 
“court of record” in the first, third and fourth 
sentences of subsection ib), and substituted 
“district court” for “court not of record” in the 
first and second sentences of subsection (hb). 

The third 1976 amendment. effective Nov. 1. 
1976, added “except an arrest for a violation of 
article 2 of chapter 7 of Title 18.2'% 18.2-266 et 
seq.) or for violation of article 2 of chapter 9 of 
Title 18.2 (& 18.2-415)" at the end of the first 
sentence of subsection (a). In subsection ‘h) the 


amendment substituted “circuit court” for 
“court of record” and “district court” for “court 
not of record” throughout the subsection, 
inserted ‘indefinite postponement or 
continuance, charge still pending due to mental 
incompetency” near the middle of the first 
sentence, added the second sentence, and 
inserted “or to the law-enforcement agency 
making the arrest in the case of offenses not 
required to be reported to the Exchange” and 
substituted “the Exchange” for “it” following 
“provided by” in the fourth sentence. The 
amendment also added subsections (d), (e) and 
(f). 

The 1978 amendments. — The first 1978 
amendment added “or any similar ordinance of 
any county, city or town” at the end of the first 
sentence of subsection (a). 

The second 1978 amendment added, at the 
end of the third sentence of subsection ‘a), “and 
it shall be the duty of a law-enforcement officer 
to insure that such report is completed after a 
determination of guilt,” rewrote the second 
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sentence of subsection (b) and, in the third shall be the duty of a law-enforcement officer to 
sentence of subsection (b), substituted “in a insure that such report is completed after a 
district court shall be filed” for "shall be made determination of guilt” and added the fourth 
by the clerk of a district court.” and fifth sentences of subsection (a). 

The 1979 amendment deleted, at the end of 
the third sentence of subsection (a), “and it 


§ 19.2-392. Fingerprints and photographs by police authorities. — All 
duly constituted police authorities having the power of arrest may take the 
fingerprints and photographs of any person arrested by them and cha with 
a felony or with any misdemeanor or arrest for which is to be vregerte y them 
to the Central Criminal Records Baenange, or when a person pleads guilty or 
is found guilty after being summoned in accordance with f 19.2-74. Such 
authorities shall make such records available to the Central Criminal Records 
Exchange. Such authorities are authorized to provide, on the request of duly 
appointed law-enforcement officers, copies of any fingerprint records they may 
have, and to furnish services and technical advice in connection with the 
taking, seeing and soserving of fingerprints and finge rint records. 
(Code 1950, § 19.1-19.6; 1968, c. 722; 1975, c. 495; 1978, c. 825.) 


The 1978 amendment added at the end of guilty or is found guilty after being summoned 
the first sentence “or when a person pleads in accordance with § 19.2-74.” 
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3.10 Authorizes to Criminal Justice Agencies | 10.97.050(1) x 
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3.12 Authorizes to Private Sector 10.97.050(1) x 
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Washington Revised Code Annotated 


CHAPTER 10.97 


WASHINGTON STATE CRIMINAL RECORDS 


Section 

10.97.010 
10.97.020 
10.97.030 
10.97.040 


10.97.045 


10.97.050 


10.97.060 
10.97.070 
10.97.080 


10.97.090 
10.97.100 
10.97.110 


10.97.120 


PRIVACY ACT 


Declaration of policy. 

Short title. 

Definitions. 

Dissemination of information shall state disposition of 
charge—Current and complete information required— 
Exceptions. 

Disposition of criminal charge data to be furnished agen. 
cy initiating criminal history record and state patrol. 
Unrestricted dissemination of certain information—Dis. 
semination of other information to certain persons or 
for certain purposes—Records of dissemination, con- 

tents. 

Deletion of certain information, conditions. 

Discretionary disclosure of suspect's identity to victim. 

Inspection of information by subject—Limitations—Rule: 
governing—Challenge of records and correction of in- 
formation—Dissemination of corrected information. 

Administration of Act by state patrol—Powers and duties. 

Fees for dissemination of information. 

Action for injunction and damages for violation of chap- 
ter—Measure of damages—Action not to affect criminal 
prosecution. 

Penalty for violation of chapter—Criminal prosecution 
not to affect civil action. 


Cross References 


Division of Criminal Justice designated as state planning agency, see § 43. 
06.330. 


10.97.010 Declaration of policy 


The legislature declares that it is the policy of the state of 
Washington to provide for the completeness, accuracy, confiden- 
tiality, and security of criminal history record information and 
victim, witness, and complainant record information as defined 
in this chapter. 


Added by Laws 1977, Ex.Sess., ch. 314, § 1. 
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Library References 
Criminal Law ©1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.020 Short title 


This chapter may be cited as the Washington State Criminal 
Records Privacy Act. 


Added by Laws 1977, Ex.Sess., ch. 314, § 2. 


Historical Note 


Reviser’s Note: The phrase “This 314] consists of chapter 10.97 RCW 
1977 amendatory act” has been and of the amendments by 1977 ex.s. 
changed to “This chapter”. This c 314 of RCW 42.17.310, 43.43.705, 
1977 amendatory act [1977 ex.s. c 43.43.710, 43.43.730, and 43.43.810, 


Library References 
Criminal Law @ 1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.030 Definitions 


For purposes of this chapter, the definitions of terms in this 
section shall apply. 


(1) “Criminal history record information” means information 
contained in records collected by criminal justice agencies, other 
‘than courts, on individuals, other than juveniles, consisting of 
identifiable descriptions and notations of arrests, detentions, in- 
dictments, informations, or other formal criminal charges, and 
any disposition arising therefrom, including sentences, correc- 
tional supervision, and release. The term includes information 
contained in records maintained by or obtained from criminal 
justice agencies, other than courts, which records provide indi- 
vidual identification of a person together with any portion of the 
individual’s record of involvement in the criminal justice system 
as an alleged or convicted offender, except: 


(a) Posters, announcements, or lists for identifying or appre- 
hending fugitives or wanted persons; 


(b) Original records of entry maintained by criminal justice 
agencies to the extent that such records are compiled and main- 
— chronologically and are accessible only on a chronological 

(c) Court indices and records of public judicial proceedings, 
court decisions, and opinions, and information disclosed during 
Public judicial proceedings; 
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(d) Records of traffic violations which are not punishable by 
a maximum term of imprisonment of more than ninety days: 


(e) Records of any traffic offenses as maintained by the de. 
partment of licensing for the purpose of regulating the issuance, 
suspension, revocation, or renewal of drivers’ or other operators’ 
licenses and pursuant to RCW 46.52.130 as now existing or here. 
after amended; 


(f) Records of any aviation violations or offenses as main- 
tained by the department of transportation for the purpose of 
regulating pilots or other aviation operators, and pursuant to 
RCW 47.68.330 as now existing or hereafter amended; 


(g) Announcements of executive clemency. 


(2) “Nonconviction data” consists of all criminal history rec- 
ord information relating to an incident which has not led to a 
conviction or other disposition adverse to the subject, and for 
which proceedings are no longer actively pending. There shall 
be a rebuttable presumption that proceedings are no longer ac- 
tively pending if more than one year has elapsed since arrest, ci- 
tation, or service of warrant and no disposition has been en- 
tered. 


(3) “Conviction record” means criminal history record infor- 
mation relating to an incident which has led to a conviction or 
other disposition adverse to the subject. 


(4) “Conviction or other disposition adverse to the subject” 
means any disposition of charges, except a decision not to prose- 
cute, a dismissal, or acquittal: Provided, however, That a dis- 
missal entered after a period of probation, suspension, or defer- 
ral of sentence shall be considered a disposition adverse to the 
subject. 

(5) “Criminal justice agency” means: (a) A court; or (b) a 
government agency which performs the administration of crimi- 
nal justice pursuant to a statute or executive order and which 
allocates a substantial part of its annual budget to the adminis- 
tration of criminal justice. 


(6) “The administration of criminal justice’ means perform- 
ance of any of the following activities: Detection, apprehension, 
detention, pretrial release, post-trial release, prosecution, adjudi- 
cation, correctional supervision, or rehabilitation of accused per- 
sons or criminal offenders. The term also includes criminal 
identification activities and the collection, storage, dissemination 
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of criminal history record information, and the compensation of 
victims of crime. 


(7) “Disposition” means the formal conclusion of a criminal 
proceeding at whatever stage it occurs in the criminal justice 
system. 


(8) “Dissemination” means disclosing criminal history record 
information or disclosing the absence of criminal history record 
information to any person or agency outside the agency possess- 
ing the information, subject to the following exceptions: 


(a) When criminal justice agencies jointly participate in the 
maintenance of a single record keeping department as an alter- 
native to maintaining separate records, the furnishing of infor- 
mation by that department to personnel of any participating 
agency is not a dissemination; 


(b) The furnishing of information by any criminal justice 
agency to another for the purpose of processing a matter 
through the criminal justice system, such as a police department 
providing information to a prosecutor for use in preparing a 
charge, is not a dissemination; 


(c) The reporting of an event to a record keeping agency for 
the purpose of maintaining the record is not a dissemination. 


Added by Laws 1977, Ex.Sess., ch. 314, § 3. Amended by Laws 1979, 
ch. 158, § 5, eff. March 30, 1979; Laws 1979, Ex.Sess., ch. 36, § 1. 


Historical Note 


The first 1979 amendment substi- lowing “in preparing a charge” in 
tuted “licensing” for “motor vehi- the same subsection. The amend- 


cles” in subsec. (1)(e) and in subsec. 
(1)(f) substituted “department of 
transportation” for ‘aeronautics 
commission” and ‘47.68.330" for 
“14.04.330". 


The second 1979 amendment sub- 
stituted “any” for “one” following 
“information by” in subsec. (8)(b) 
and deleted “resulting from an in- 
vestigation by that department” fol- 


ment also deleted subsec. (9) which 
provided: 

“‘State planning agency’ shall 
mean that agency designated by law 
or executive order to fulfill the func- 
tions established by 42 U.S.C. Sec- 
tion 3701, the ‘Omnibus Crime Con- 
trol and Safe Streets Act of 1968’, as 
amended.” 


Library References 


Criminal Law ©1222. 


C.J.S. Criminal Law § 2008 et seq. 
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10.97.040 Dissemination of information shall state disposi. 
tion of charge—Current and complete infor. 
mation required—Exceptions 


No criminal justice agency shall disseminate criminal history 
record information pertaining to an arrest, detention, indict. 
ment, information, or other formal criminal charge made after 
December 31, 1977, unless the record disseminated states the 
disposition of such charge to the extent dispositions have been 
made at the time of the request for the information: Provided, 
however, That if a disposition occurring within ten days immedi- 
ately preceding the dissemination has not been reported to the 
agency disseminating the criminal history record information, or 
if information has been received by the agency within the seven- 
ty-two hours immediately preceding the dissemination, that in- 
formation shall not be required to be included in the dissemina- 
tion: Provided further, That when another criminal justice 
agency requests criminal history record information, the dissem- 
inating agency may disseminate specific facts and incidents 
which are within its direct knowledge without furnishing dispo- 
sition data as otherwise required by this section, unless the dis- 
seminating agency has received such disposition data frorn ei- 
ther: (1) the state patrol, or (2) the court or other criminal 
justice agency required to furnish disposition data pursuant to 
RCW 10.97.045. 


No criminal justice agency shall disseminate criminal history 
record information which shall include information concerning a 
felony or gross misdemeanor without first making inquiry of the 
identification section of the Washington state patrol for the pur- 
pose of obtaining the most current and complete information 
available, unless one or more of the following circumstances ex- 
ists: 

(1) The information to be disseminated is needed for a pur- 
pose in the administration of criminal justice for which time is 


of the essence and ‘he identification section is technically or 
physically incapable of responding within the required time; 


(2) The full information requested and to be disseminated re- 
lates to specific facts or incidents which are within the direct 
knowledge of the agency which disseminates the information: 


(3) The full information requested and to be disseminated is 
contained in a criminal history record information summary re- 
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ceived from the identification section by the agency which is to 
make the dissemination not more than thirty days preceding the 
dissemination to be made; 
(4) The statute, executive order, court rule, or court order 
pursuant to which the information is to be disseminated refers 
solely to information in the files of the agency which mekes the 
dissemination; 
(5) The information requested and to be disseminated is for 
the express purpose of research, evaluative, or statistical activi- . 
ties to be based upon information maintained in the files of the 
agency or agencies from which the information is directly | 
sought; or 
(6) A person who is the subject of the record requests the in- 
formation and the agency complies with the requirements in 
RCW 10.97.080 as now or hereafter amended. 


Added by Laws 1977, Ex.Sess., ch. $14, § 4. Amended by Laws 1979, 
Ex.Sess., ch. 86, § 2. 


Historical Note 


The 1979 amendment deleted “Ef- paragraphs, added the proviso to the 
fective January 1, 1978” preceding first paragraph, and added subsec. 
“No criminal justice agency” at the (6). ) 
beginning of the first and second 
Library References 


Criminal Law @ 1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.045 Disposition of criminal charge data to be fur- 
nished agency initiating criminal history rec- 
ord and state patrol 
Whenever a court or other criminal justice agency reaches a 
disposition of a criminal proceeding, the court or other criminal 
justice agency shall furnish the disposition data to the agency 
initiating the criminal history record for that charge and to the 
identification section of the Washington state patrol as required 
under RCW 43.43.745. 


: Added by Laws 1979, Ex.Sess., ch. 36, § 6. 


: Library References 
: Criminal Law @1226(1). C.J.S. Criminal Law § 2008. 
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10.97.050 Unrestricted dissemination of certain informa. 
tion—Dissemination of other information to 
certain persons or for certain purposes—Rec. 
ords of dissemination, contents 


(1) Conviction records may be disseminated without restric. 
tion. 


(2) Any criminal history record information which pertains 
to an incident for which a person is currently being processed by 
the criminal justice system, including the entire period of 
correctional supervision extending through final discharge from 
parole, when applicable, may be disseminated without restric. 
tion. 


; (3) Criminal history record information which includes non- 
conviction data may be disseminated by a criminal justice agen- 
cy to another criminal justice agency for any purpose associated 
with the administration of criminal justice, or in connection 
with the employment of the subject of the record by a criminal 
justice or juvenile justice agency. A criminal justice agency 
may respond to any inquiry from another criminal justice agen- 
cy without any obligation to ascertain the purpose for which the 
information is to be used by the agency making the inquiry. 


(4) Criminal history record information which includes non- 
conviction data may be disseminated by a criminal justice agen- 
cy to implement a statute, ordinance, executive order, or a court 
rule, decision, or order which expressly refers to records of ar- 
rest, charges, or allegations of criminal conduct or other noncon- 
viction data and authorizes or directs that it be available or ac- 
cessible for a specific purpose. 


(5) Criminal history record information which includes non- 
conviction data may be disseminated to individuals and agencies 
pursuant to a contract with a criminal justice agency to provide 
services related to the administration of criminal justice. Such 
contract must specifically authorize access to criminal history 
record information, but‘need not specifically state that access to 
nonconviction data is included. The agreement must limit the 
use of the criminal history record information to stated purposes 
and insure the confidentiality and security of the information 
consistent with state law and any applicable federal statutes and 
regulations. 
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(6) Criminal history record information which includes non- 
conviction data may be disseminated to individuals and agencies 
for the express purpose of research, evaluative, or statistical ac- 
tivities pursuant to an agreement with a criminal justice agency. 
Such agreement must authorize the access to nonconviction 
data, limit the use of that information which identifies specific 
individuals to research, evaluative, or statistical purposes, and 
contain provisions giving notice to the person or organization to 
which the records are disseminated that the use of information 
obtained therefrom and further dissemination of such informa- 
tion are subject to the provisions of this chapter and applicable 
federal statutes and regulations, which shall be cited with ex- 
press reference to the penalties provided for a violation thereof. 


(7) Every criminal justice agency that maintains and dissem- 
inates criminal history record information must maintain infor- 
mation pertaining to every dissemination of criminal history 
record information except a dissemination to the effect that the 
agency has no record concerning an individual. Information 
pertaining to disseminations shall include: 


(a) An indication of to whom (agency or person) criminal 
history record information was disseminated; 

(b) The date on which the information was disseminated; 

(c) The individual to whom the information relates; and 

(d) A brief description of the information disseminated. 

The information pertaining to dissemination required to be 


maintained shall be retained for a period of not less than one 
vear. 


Added by Laws 1977, Ex.Sess., ch. 314, § 5. 


Library References 
Criminal Law @ 1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.060 Deletion of certain information, conditions 


Criminal history record information which consists of noncon- 
Viction data only shall be subject to deletion from criminal jus- 
tice agency files which are available and generally searched for 
the purpose of responding to inquiries concerning the criminal 
history of a named or otherwise identified individual when two 
years or longer have elapsed since the record became nonconvic- 
tion data as a result of the entry of a disposition favorable to 
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the defendant, or upon the passage of three years from the date 
of arrest or issuance of a citation or warrant for an offense fo; 
which a conviction was not obtained unless the defendant is 2 
fugitive, or the case is under active prosecution according to 
current certification made by the prosecuting attorney. 


Such criminal history record information consisting of non. 
conviction data shall be deleted upon the request of the person 
who is the subject of the record: Provided, however, That the 
criminal justice agency maintaining the data may, at its option, 
refuse to make the deletion if. 

(1) The disposition was a deferred prosecution or similar di- 
version of the alleged offender; 


(2) The person who is the subject of the record has had a 
prior conviction for a felony or gross misdemeanor; 


(3) The individual who is the subject of the record has been 
arrested for or charged with another crime during the interven- 
ing period. 

Nothing in this chapter is intended to restrict the authority of 
any court, through appropriate judicial proceedings, to order the 
modification or deletion of a record in a particular cause or con- 
cerning a particular individual or event. 


Added by Laws 1977, Ex.Sess., ch. 314, § 6. 


Library References 
Criminal Law © 1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.070 Discretionary disclosure of suspect's identity to 
victim 


(1) Criminal justice agencies may, in their discretion, disclose 
to persons who have suffered physical loss, property damage, or 
injury compensable through civil action, the identity of persons 
suspected as being responsible for such loss, damage, or injury 
together with such information as the agency reasonably be- 
lieves may be of assistance to the victim in obtaining civil re- 
dress. Such disclosure may be made without regard to whether 
the suspected offender is an adult or a juvenile, whether charges 
have or have not been filed, or a prosecuting authority has de- 
clined to file a charge or a charge has been ciismissed. 


(2) The disclosure by a criminal justice agency of investiga- 
tive information pursuant to subsection (1) of this section shall 
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not establish a duty to disclose any additional information con- 
cerning the same incident or make any subsequent disclosure of 
investigative information, except to the extent an additional dis- 
closure is compelled by legal process. 

Added by Laws 1977, Ex.Sess., ch. 314, § 7. 


Library References 
Criminal Law ©1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.080 inspection of information by subject—Limita- 
tions—Rules governing—Challenge of records 
and correction of information—Dissemination 
of corrected information 


All criminal justice agencies shall permit an individual who is, 
or who believes that he may be, the subject of a criminal record 
maintained by that agency, to appear in person during normal 
business hours of that criminal justice agency and request to see 
the criminal history record information held by that agency per- 
taining to the individual.’ The individual’s right to access and 
review of criminal history record information shall not extend to 
data contained in intelligence, investigative, or other related 
files, and shall not be construed to include any information other 
than that defined as criminal history record information by this 
chapter. 


Every criminal justice agency shall adopt rules and make 
availiable forms to facilitate the inspection and review of crimi- 
nal history record information by the subjects thereof, which 
rules may include requirements for identification, the establish- 
ment of reasonable periods of time to be allowed an individual to 
examine the record, and for assistance by an individual's coun- 
sel, interpreter, or other appropriate persons. 


No person shall be allowed to retain or mechanically repro- 
duce any nonconviction data except for the purpose of challenge 
or correction when the person who is the subject of the record 
asserts the belief in writing that the information regarding such 
person is inaccurate or incomplete. The provisions of chapter 
42.17 RCW shall not be construed to require or authorize copy- 
ing of nonconviction data for any other purpose. 


The Washington state patrol shall establish rules for the chal- 
lenge of records which an individual declares to be inaccurate or 
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incomplete, and for the resolution of any disputes between indi. 
viduals and criminal justice agencies pertaining to the accuracy 
and completeness of criminal history record information. The 
Washington state patro! shall also adopt rules for the correction 
of criminal history record information and the dissemination of 
corrected information to agencies and persons to whom inaccv. 
rate or incomplete information was previously disseminated. 
Such rules may establish time limitations of not less than ninety 


days upon the requirement for disseminating corrected informa. 
tion. 


Added by Laws 1977, Ex.Sess., ch. 314, § 8. Amended by Laws 1979, 
Ex.Sess., ch. 36, § 3. 


Library References 
Criminal Law ©1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.090 Administration of Act by state patrol—Powers 
and duties 

The Washington state patrol is hereby designated the agency 
of state government responsible for the administration of the 
1977 Washington State Criminal Records Privacy Act.' The 
Washington state patrol may adopt any rules and regulations 
necessary for the performance of the administrative functions 
provided for in this chapter. 

The Washington state patrol shall have the following specific 
administrative duties: 

(1) To establish by rule and regulation standards for the se- 
curity of criminal history information systems in order that 
such systems and the data contained therein be adequately pro- 
tected from fire, theft, loss, destruction, other physical hazard, 
or unauthorized access; 

(2) To establish by rule and regulation standards for person- 
nel employed by criminal justice of other state and local govern- 
ment agencies in positions with responsibility for maintenance 
and dissemination of criminal histury record information; and 
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(3) To contract with the Washington state auditor or other 
public or private agency, organization, or individual to perform 
audits of criminal] history record information systems. 


Added by Laws 1977, Ex.Sess., ch. 314, § 9. Amended by Laws 1979, 
Ex.Sess., ch. 36, § 4. 
| This chapter. 
Historical Note 


The 1979 amendment substituted planning agency” throughout the 
“Washington state patrol” for “state section. 


Library References 
Criminal Law ©1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.100 Fees for dissemination of information 


Criminal justice agencies shall be authorized to establish and 
collect reasonable fees for the dissemination of criminal history 
record information to agencies and persons other than criminal 
justice agencies. 

Added by Laws 1977, Ex.Sess., ch. 314, § 10. 


Library References 
Criminal Law ©1222. C.J.S. Criminal Law § 2008 et seq. 


10.97.110 Action for injunction and damages for violation 
of chapter—Measure of damages—aAction not 
to affect criminal prosecution 


Any person may maintain an action to enjoin a continuance of 
any act or acts in violation of any of the provisions of this chap- | 
ter, and if injured thereby, for the recovery of darnages and for 
the recovery of reasonable attorneys’ fees. If, in such action, 
the court shall find that the defendant is violating or has violat- 
ed any of the provisions of this chapter, it shall enjoin the de- 
fendant from a continuance thereof, and it shall not be necessary 
that actual damages to the plaintiff be alleged or proved. In ad- 
dition to such injunctive relief, the plaintiff in said action shall 
be entitled to recover from the defendant the amount of the ac- 
tual damages, if any, sustained by him if actual damages to the 
plaintiff are alleged and proved. In any suit brought to enjoin a 
Violation of this chapter, the prevailing party may be awarded 
reasonable attorneys’ fees, including fees incurred upon appeal. 
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Commencement, pendency, or conclusion of a civil action for in. 
junction or damages shall not affect the liability of a person or 
agency to criminal prosecution for a violation of this chapter. 


Added by Laws 1977, Ex.Sess., ch. 314, § 11. Amended by Laws 1979, 
Ex.Sess., ch. 36, § 5. 


The 1979 amendment substituted following “shall not affect the liabiii- 
“of” for “or”, in the last sentence, ty”. 


Library References 
Injunction 96. C.J.S. Injunctions § 145. 
Torts $8.5. CJ.S. Right of Privacy § 1 et seq. 
10.97.120 Penalty for violation of chapter—Criminal pros- 
ecution not to affect civil action 


Violation of the provisions of this chapter shall constitute a 
misdemeanor, and any person whether as principal, agent, offi- 
cer, or director for himself or for another person, or for any 
firm or corporation, public or private, or any municipality who 
or which shall violate any of the provisions of this chapter shall 
be guilty of a misdemeanor for each single violation. Any crim- 
inal prosecution shall not affect the right of any person to bring 
a civil action as authorized by this chapter or otherwise autho- 
rized by law. 


Enacted by Laws 1977, Ex.Sess., ch. 314, § 12. 


Library References 
Action 35. C.J.S. Actions § 6. 
Officers 121. CJ.S. Officers and Public Em- 
ployees $§ 255 to 259. 
**n 2# 8 


43.43.700 Identification section. Established—Powers and dutiea 


generally 

There is hereby established within the Washington state patrol a section 
on identification hereafter referred to as the section. 

In order to aid the administration of justice the section shall install sys- 
tems for the identification of individuals, including the fingerprint system 
and such other systems as the chief deems necessary. The section shall keep 
a complete record and index of all information received in convenient form 
for consultation and comparison. 

The section shall obtain from whatever source available and file for record 
the fingerprints, palmprints, photographs, or such other identification data 
as it deems necessary, of persons who have been or shall hereafter be law- 
fully arrested and charged with, or convicted of any criminal offense. The 
section may obtain like information concerning persons arrested for or con- 
victed of crimes under the laws of another state or government. [Added by 
Laws Ist Ex Sess 1972 ch 152 § 1, effective February 25, 1972.) 


CJS States §§ 52, 58, 60 et seq., 66. 
Key Number Digests: States @-45, 67, 73. 
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43.43.705 Receipt of data—Furnishing of information—Procedure 
—Definitions—Appeals 
Upon the receipt of identification data from criminal justice agencies with- 
in this state, the section shall immediately cause the files to be cxamined and 
upon request shall promptly returp to the contributor of such data a transcript 
of the record of previous arrests and dispositions of the persons described in 
the data submitted. 


Upon application, the section shall furnish to criminal justice agencies a 
tranecript of the criminal offender record information available pertaining 
to any person of whom the section bas a record. 


For the purposes of RCW 43.43.700 through 43.43.800 the following words and 
phrases shal) have the following meanings: 

“Criminal offender record information” includes, and shall be restricted to 
identifying data and public record information recorded as the result of an 
arrest or other initiation of criminal proceedings and the consequent pro 
ceedings related thereto. “Criminal offender record information” shall pot 
include intelligence, analytical, or investigative reports and files. 

“Criminal justice agencies” are those public agencies witbin or outside the 
state which perform, as a principal function, activities directly relating to 
the apprehension, prosecution, adjudication or rehabilitation of crimival of- 
fenders. 

Applications for information shall be by a data communications network 
used exclusively by criminal justice agencies or in writing and information 
applied for shall be used solely in the due administration of the criminal laws 
or for the purposes enumerated in RCW 43.43.760(3). 


The section may refuse to furnish any information pertaining to the 
identification or history of any person or persons of whom it has a record, 
or other information in its files and records, to any applicant if the chief de- 
termines that the applicant has previously misused information furnished to 
such applicant by the section or the chief believes that the applicant will not 
use the information requested solely for the purpose of due administration of 
the criminal laws or for the purposes enumerated in RCW 43.43.760(3). The 
applicant may appeal such determination and denial of information to the 
advisory council! created in RCW 43.43.785 and the council may direct that the 
section furnish such information to the applicant. [Added by Laws lst Ex 
Sees 1972 ch 152 § 2, effective February 25, 1972; Amended by Laws ist Ex 
Sess 1077 ch 314 § 14.) 

66 Am Jur 24 Records and Recording Laws {§ 13 et seq., 23-26. 

CJS States §§ 60 et seq. 

Key Number Digests: States €=73. 


43.43.710 Availability of information 


Information contained in the files and records of the section relative to 
the commission of any crime by any person shall be considered privileged 
and shall not be made public or disclosed for any personal purpose or in 
any civil court proceedings except upon a written order of the judge of a 
court wherein such civil proceedings are had. All information contained in 
the files of the section relative to criminal records and personal bistories of 
persons arrested for the commission of a crime shall be available to all 
criminal justice agencies and, for the sole purpose of investigating the cause 
of fires under RCW 48.48.060(2) where the caure is suspected to be arson, to 
the state fire marshal, upon the filing of an application as provided in RCW 
43.43.705. 


Although no application for information has been made to the section as 
provided in RCW 43.43.705, the section may transmit such information in the 
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chief's discretion, to such agencies as are authorized by RCW 43.43.7065 to 
make application for it. 


[Added by Laws ist Ex Sess 1972 ch 152 § 3, effective February 25, 1972; 
Amended by Laws lst Ex Sess 1977 ch 30 § 1, ch 314 § 15; Lawes lst Ex Seas 
1979 ch 36 § 7.) 

CJS Records §§ 36 et seq. 

Key Number Digests: Records @=14. 


43.43.715 Cooperation with other criminal justice agencies 


The section shall, consistent with the procedures set forth in *this 1972 act, 
cooperate with all other criminal justice agencies, within or without the 
state, in an exchange of information regarding convicted criminals and those 
suspected of or wanted for the commission of crimes, to the end that proper 
identification may rapidly be made and the ends of justice served (Added 
by Laws ist Ex Sess 1972 ch 152 § 4, effective February 25, 1972.) 

® Revieer’s note: ‘this 19723 act’’ [1972 lst ex.s. c 152), see note following RCW 
43.43, 705. 

6 Am Jur 34 Records and Recording Laws §§ 13 et seq., 23-25. 

CJS States §§ 60 et seq. 

Key Number Digests: States €=73. 


43.43.720 Local identification and record systems—Assistance 
At the request of any criminal justice agency within this state, the section 
may assist such agency in the establishment of local identification and rec- 


ords systems. [Added by Laws ist Ex Sess 1972 ch 152 § 5, effective February 
25, 1972.) 


43.43.725 Records as evidence 


Any copy of a criminal offender record, photograph, fingerprint, or other 
paper or document in the files of the section, certified by the chief or his 
designee to be a true and complete copy of the original or of information on 
file with the section, shall be admissible in evidence in any court of this 
state pursuant to the provisions of RCW 5.44.040. [Added by Laws ist Ex 
Sess 1972 ch 152 § 6, effective February 25, 1972.) 


30 Am Jur 2d Evidence §§ 962, 963, 991 et seq. 
CJS Criminal Law § 844. 
Key Number Digests: Criminal Law @=430. 


43.43.730 Records—Inspection—Requests for purge or modification 
—Appeals 


(1) Any individual shall have the right to inspect criminal offender record 
information on file with the section which refers to him. If an individual 
believes such informetion to be inaccurate or incomplete, he may request the 
section to purge, modify or supplement it and to advise such persons or agen- 
cies who have received his record and whom the individual designates to 
modify it accordingly. Should the section decline to so act, or should the 
individual believe the section’s decision to be otherwise unsatisfactory, the 
individual may appeal such decision to the superior court in the county in 
which he is resident, or the county from which the disputed record emanated 
or Thurston county. The court shall in such case conduct a de novo hearing, 
and may order such relief as it finds to be just and equitable. 
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(2) The section may prescribe reasonable hours and a place for inspection, 
and may impose such additional restrictions, including fingerprinting, as are 
reasonably necessary both to assure the record's security and to verify the 
identities of those who seek to inspect them: Provided, That the section may 
charge a reasonable fee for fingerprinting. [Added by Laws list Ex Sess 
1972 ch 152 § 7, effective February 25, 1972; Amended by Laws ist Ex Seas 
1977 ch 314 § 16.) 

66 Am Jur 24 Records and Recording Laws § 14. 

CJS Records §§ 73, 76, 76. 

Key Number Digests: Records €=33. 


43.43,735 Photographing and fingerprinting—Powers and duties of 
law enforcement agencies—Other data 


(1) It shall be the duty of the sheriff or director of public safety of every 
county, and the chief of police of every city or town, and of every chief of- 
ficer of other law enforcement agencies duly operating within this state, 
to cause the photographing and fingerprinting of all persons lawfully 
arrested for the commission of any criminal offense constituting a felony or 
gross misdemeanor: Provided, That an exception may be made when the 
arrest is for a violation punishable as a gross misdemeanor and the ar- 
rested person is not taken into custody. 

(2) It shall be the right, but not the duty, of the sheriff or dircctor of 
public safety of every county, and the chief of police of every city or town, 
and every chief officer of other law enforcement agencies operating with- 
in this state to photograph and record the fingerprints of all persons law- 
fully arrested. 

(8) Such sheriffs, directors of public safety, chiefs of police, and other chief 
law enforcement officers, may record, in addition to photographs and finger- 
prints, the palmprints, soleprints, toe prints, or any other identification data 
of all persons lawfully arrested for the commission of any criminal of- 
fense, when in the discretion of such law enforcement officers it is neces- 
sary for proper identification of the arrested person or the investigation of 
the crime with which he is charged. (Added by Laws Ist Ex Sess 1972 
ch 152 § 8, effective February 25, 1972.) 

21 Am Jur 24 Criminal Law § 369. 

CJS Criminal Law §§ 2008 et seq. 

Key Number Digests: Criminal Law @>12232. 


43.43.740 Furnishing of data to section—Time limitation—Reten- 
tion of data 


Except as provided in RCW 43.43.755 relating to the fingerprinting of 
juveniles: 

(1) It shall be the duty of the sheriff or director of public safety of every 
county, and the chief of police of every city or town, and of every chief 
officer of other law enforcement agencies duly operating with'n this state to 
furnish within seventy-two hours from the time of arrest to the section the 
required sets of fingerprints together with other identifying data as may be 
prescribed by the chief, of any person lawfully arrested, fingerprinted, and 
photographed pursuant to 43.43.735. 

(2) Law enforcement agencies may retain and file copies of the finger- 
prints, photographs and other identifying data and information obtaixed pur- 
suant to RCW 43.43.735. Said records shall remain in the possession of the 
law enforcement agency as part of the identification record and are not re 
turnable to the subjects thereof. [Added by Laws list Ex Sess 1972 ch 152 
§ 9, effective February 25, 1972.) 
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21 Am Jur 24 Criminal Law § 369. 
CJS Criminal Law §§ 2004, 2006. 
Key Number Digests: Criminal Law €=12321. 


43.43.745 Convicted persons, fingerprinting required, records—Fur- 
loughs, information to section, notice to local agencies 
— Arrests, disposition information—Convicts, informa- 
tion to section, notice to local agencies 


(1) It shall be the duty of the sheriff or director of public safety of every 
county, of the chief of police of each city or town, or of every chief officer 
of other law enforcement agencies operating within this state, to record the 
fingerprints of all persons held in or remanded to their custody when con- 
victed of any crime as provided for in RCW 43.43.735 for which the penalty 
of imprisonment might be imposed and to disseminate and file such finger- 
prints in the same manner as those recorded upon arrest pursuant to RCW 
48.43.7835 and 43.43.740. 

(2) Every time the secretary authorizes a furlough as provided for in 
RCW 72.66.012 the department of social and health services shall notify, 
forty-eight hours prior to the beginning of such furlough, the section that 
the named prisoner has been granted a furlough, the place to which fur- 
loughed, and the dates and times during which the prisoner will be on far- 
lough status. In the case of an emergency furlough the forty-eight hour 
time period shall not be required but notification shall be made as promptly 
as possible and before the prisoner is released on furlough. Upon receipt 
of furlough information pursuant to the provisions of this subsection the 
section shall notify the sheriff or director of public safety of the county 
to which the prisoner is being furloughed, the nearest attachment of 
the Washington state patrol in the county wherein the furloughed prisoner 
shall be residing and such other criminal justice agencies as the section may 
determine should be so notified. 


(3) Disposition of the charge for which the arrest was made shall be 
reported to the section at whet ver stage in the proceedings a final disposi- 
tion occurs by the arresting ls enforcement agency, county prosecutor, city 
attorney, or court having juri ction over the offense: Provided, That the 
chief shall promulgate rules pa.suant to chapter 34.04 RCW to carry out the 
provisions of this subsection. 


(4) Whenever a person serving a sentence for a ierm of confinement in a 
state correctional facility for convicted felons, pursuant to court commitment, 
is released on an order of the state board of prison terms and paroles, or is 
discharged from custody on expiration of sentence, the department of social 
and health services shall promptly notify the section that the named person 
has been released or discharged, the place to which such person has been 
released or discharged, and the conditions of his release or discharge, and 
shall additionally notify the section of change in residence or conditions of 
release or discharge of persons on active parole supervision, and shall no 
tify the section when persons are discharged from active parole supervi- 

No city, town, county, or local law enforcement authority or other agency 
thereof may require that a convicted felon entering, sojourning, visiting, in 
transit, or residing in such city, town, county, or local area report or make 
himself known as a convicted felon or make application for and/or carry on 
his person a felon identification card or other registration document. Nothb- 
ing herein shall, however, be construed to prevent any local law enforce- 
ment authority from recording the residency and other information con- 
cerning any convicted felon or other person convicted of a criminal offense 
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when such information {s obtained from a source other than from such re- 
quirement which source may include any officer or other agency or subdi- 
vision of the state. [Added by Laws Ist Ex Sess 1972 ch 152 § 10, effective 
February 25, 1972; Amended by Laws 1973 ch 20 § 1.) 


Construction—Prior rules and reygulatione—1973 c 20: See note following RCW 
72.66.010. 
21 Am Jur 2d Criminal Law § 369. 


CJS Pardons §§ 1, 15. 
Key Number Digests: Pardon and Parole @=13. 


43.43.750 Use of force to obtain identification information—Lia- 
bility 


‘In exercising their duties and authority under RCW 43.43.735 and 43.43.740, 
the sheriffs, directors of public safety, chiefs of police, and other chief Jaw 
enforcement officers, may. consis’:.* with constitutional and legal require- 
ments, use such reasonable force — ‘:\ necessary to compel an unwilling per- 
son to submit to being photogra) | or fingerprinted, or to submit to any 
other identification procedure, exept interrogation, which will result in 
obtaining physical evidence serving to identify such person. No one having 
the custody of any person subject to the identification procedures provided 
for in* this act, and no one acting in his aid or under his direction, and no 
one concerned in such publication as is provided for in RCW 43.43.740, 
shall incur any liability, civil or criminal, for anything lawfully done in the 
exercise of the provisions of *this act. [Added by Laws lst Ex Sess 1972 ch 
152 § 11, effective February 25, 1972.) 

* Reviser’s note: ‘‘this act’ (1972 ist ex.s. c 152), see note following RCW 
43.43.705, 

21 Am Jur 2d Criminal Law § 369. 

CJS Municipal Corporations § 565, Sheriffs and Constables §§ 52 et seq. 

Key Number Digests: Municipal Corporations @=182, Sheriffs and Constables 
@=97. 


43.43.755 Persons under age of eighteen years 


(1) The recording of fingerprints, photographs and other identification 
data of any person under the age of eighteen shall be accomplished pursu- 
ant to Title 18 RCW as now or hereafter revised or supplemented. 

(2) For the purpose of *this act, any person eighteen years or older shall 
be considered an adult when charged with the commission of any criminal 
offense, and his records shall not be subject to the restrictions in subsec- 
tion (1) of this section. [Added by Laws ist Ex Sess 1972 ch 152 § 12, ef- 
fective February 25, 1972.) 

* Reviser’s note: ‘‘this act’ [1972 ist ex.s. c 152), see note following RCW 
43.43.705, 

Am Jur 24 Criminal Law § 369, Juvenile Courts and Deiinquent and Dependent 
Children § 26. 

CJS Infants §§ 93 et seq. 

Key Number Digests: Infants €=16 et seq. 


43.43.760 Personal identification—Requests—Purpose—Applicants 
—Fee 

(1) Whenever a resident of this state appears before any law enforcement 

agency and requests an impression of his fingerprints to be made, such 

agency may comply with his request and make the required copies of the 

impressions on forms marked “Personal Identification”. The required 
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nape —_ be forwarded to the section and marked “for personal identifica- 
on J 

(2) The section shall accept und file such fingerprints submitted volun- 
tarily by such resident, for the purpose of securing a more certain and easy 
identification in case of death, injury, loss of memory, or other similar cir- 
cumstances, Upon the request of such person, the section shall return his 
identification data. 


(8) Whenever any person is an applicant for appointment to any posl- 
tion or is an applicant for employment or is an applicant for a license to 
be issued by any governmental agency, and the law or a regulation of such 
governmental agency requires that the applicant be of good moral character 
or not have been convicted of a crime, or is an applicant for appointment 
to or employment with a criminal justice agency, the applicant may request 
any law enforcement agency to make co impression of bis fingerprints to 
be submitted to the section. The law enforcement agency may comply with 
such request and make copies of the impressions on forms marked “appli- 
cant”, and submit such copies to the section. 

The section shall accept such fingerprints and shall cause its files to be 
examined and shall promptly send to the appointing authority, employer, or 
licensing authority indicated on the form of application, a transcript of the 
record of previous crimes committed by the person described on the data 
submitted, or if there is no record of his commission of any crimes, a state- 
ment to that effect. 


Any law enforcement agency may charge a fee not to exceed five dollars 
for the purpose of taking fingerprint impressions or searching its files 
of identification for noncriminal purposes. (Added by Laws 1st Ex Sess 1972 
ch 152 § 13, effective February 25, 1972.) 


43.43.765 Reports of transfer, release or changes as to committed 
or imprisoned persons—Records 


The principal officers of the jails, correctional institutions, state mental 
institutions and all places of detention to which a person is committed under 
RCW 10.76 or RCW 71.06 for treatment or under a sentence of imprison- 
ment for any crime as provided for in RCW 43.43.735 shall within seventy-two 
hours, report to the section, any inter-institutional transfer, release or change 
of release status of any person held in custody puisuant to the rules promul- 
gated by the chief. 


The principal officers of all state mental institutions to which a person 
has been committed under RCW 10.76 or RCW 71.06 shall keep a record of 
the photographs, description, fingerprints, and other identification data as 
may be obtainable from the appropriate criminal justice agency. [Added by 
Laws ist Ex Sess 1972 ch 152 § 14, effective February 25, 1972.) 


CJS Insane Persons § 130, Prisons § 5. 
Key Number Digests: Mental Health €=>436, Prisons @=>4. 


43.43.770 Unidentified deceased persons 


It shall be the duty of the sheriff or director of public safety of every 
county, or the chief of police of every city or town, or the chief officer of 
other law enforcement agencies operating within this state, coroners or medi- 
cal examiners, to record whenever possible the fingerprints and such other 
identification data as may be useful to establish identity, of all unidentified 
dead bodies found within their respective jurisdictions, and to furnish to 
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the section all data so obtained. The section shall search its files and other- 
wise make a reasonable effort to determine the identity of the deceased and 
notify the contributing agency of the finding. 

In all cases where there is found to exist a criminal record for the de 
ceased, the section shall notify the federal bureau of investigation and each 
criminal justice agency, within or outside the state in whose jurisdiction the 
decedent has been arrested, of the date and place of death of decedent. 
1% by Laws Ist Ex Sess 10972 ch 152 § 15, effective February 25, 
1 

CJS Coroners § 12, Municipal Corporations § 566, Sheriffs and Constables § 43. 

Key Number Digests: Coroners @=8, Municipal Corporations @=183, Sherifte 
and Constables @=86. 


43.43.775 Interagency contracts 


The legislative authority of any county, city or town may authorize its 
sheriff, director of public safety or chief of police to enter into any contract 
with another public agency which is necessary to carry out the provisions 
of *this act. [Added by Laws lst Ex Sess 1972 ch 152 § 16, effective February 
25, 1972.) 

* Revieer’s note: ‘this act’’ (1972 ist ex.s. c 152), see note following RCW 
43.43.705, 

CJS Counties §§ 175, 177, Municipal Corporations §§ 982 et seq. 

Key Number Digests: Counties G=114, Municipal Corporations @=230. 


43.43.780 Transfer of records, data, equipment to section 


All fingerprint cards, photographs, file cabinets, equipment, and other 
records collected and filed by the bureau of criminal identification, are now 
in the department of social and health services shall be transferrd to the 
Washington state patrol for use by the section on identification created by 
*this act. [Added by Laws Ist Ex Sess 1972 ch 152 § 17, effective February 25, 
1972.) 


° nae note: ‘‘this act’’ (1972 ist ex.s. c 152], see note following RCW 
43.43.705. 


CJS Records §§ 34, 40. 
Key Number Digests: Records @=13. 


43.43.785 Criminal justice services—Consolidation—Establishment 
of program 


The legislature finds that there is a need for the Washington state patrol 
to establish a program which will consolidate existing programs of crim- 
inal justice services within its jurisdiction so that such services may be 
more effectively utilized by the criminal justice agencies of this state. 
The chief, with the advice of the state advisory council on criminal jus- 
tice services created in RCW 43.43.790, shall establish such a program which 
shall include but not be limited to the identification section, all auxiliary sys- 
tems including the Washington crime information center and the teletype- 
writer communications network, the drug control assistance unit, and any 
other services the chief deems necessary which are not directly related to 
traffic control. [Added by Laws Ist Ex Sess 1972 ch 152 § 18, effective 
February 25, 1972.] 


CJS States §§ 68, 66. 
Key Number Digests: States G67. 
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43.43.790 Criminal justice services—Advisory council—Created— 
Membership—Terms—Vacancies 


There is hereby created the Washington state advisory council on crim- 
inal justice services. The advisory council shall consist of eleven members, 
nine to be appointed by the governor. The chief of the Washington state 
patrol shall be a member and shall act as chairman and the secretary of 
the department of social and health services or his designee shall be an ex 
officio member. 


The members of the initial council shall be appointed within thirty days 
of the effective date of this act. Of the members of the initial council, 
three shall be appointed for terms ending June 30, 1976, three shall be ap- 
pointed for terms ending June 30, 1975 and three shall be appointed for 
terms ending June 30, 1973. Thereafter, each member of the council shall 
be appointed for a term of four years. Vacancies shall be filled within nine- 
ty days for the remainder of the unexpired term by appointment of the 
governor in the same manner as the original appointments. Each member 
of the council shall continue in office unti) his successor is appointed. [Added 
by Laws Ist Ex Sess 1972 ch 152 § 19, effective February 25, 1972.) 

Reviser’s note: The effective date of 1972 let ex.s. c 162 was February 25, 1972. 

Am Jur 24 Administrative Law §§ 23 et seq., 60 et seq., Public Officers and 
Employees §§ 127 et seq. 

CJS States §§ 49, 62, 66, 72, 77. 

Key Number Digests: States ¢=45, 51. 


43.43.795 Criminal justice services—Advisory council—Meetings 


The council shall meet not less than quarterly at a date and place of its 
choice, and at such other times as shall be designated by a chairman or 
upon the written request of a majority of the council. [Added by Laws Ist 
Ex Sess 1972 ch 152 § 20, effective February 25, 1972.) 


2 Am Jur 2d Administrative Law §§ 227-229. 


43.43.800 Criminal justice services—Advisory council—Duties— 
Technical advisory committees 


The advisory council shall review the provisions of RCW 43.43.700 through 
43.43.785 and the administration thereof and sball consult with and advise 
the chief of the state patrol on matters pertaining to the policies of criminal 
justice services program. 


The council shall appoint technical advisory committees comprised of 
members of criminal justice agencies having demonstrated technical exper. 
tise in the various fields of specialty within the program. [Added by Laws 
Ist Ex Sess 1972 ch 152 § 21, effective February 25, 1972.] 

1 Am Jur 2d Administrative Law § 183. 

CJS States §§ 60 et seq. 

Key Number Digests: States €=>73. 


43.43.810 Obtaining information by false pretenses—Unauthorized 
use of information—Falsifying records—Penalty 


Any person who wilfully requests, obtains or seeks to obtain criminal of- 
fender record infor-aation under false pretenses, or who wilfully communi- 
cates or seeks to communicate criminal offender record information to any 
agency or person except in accordance with this act, or any member, officer, 
employee or agent of the section, the council or any participating agency, who 
wilfully falsifies criminal offender record information, or any records relating 
thereto, shall for each such offense be guilty of a misdemeanor. (Added by 
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Laws let Ex Sess 1972 ch 152 § 23, effective February 25, 1072; Amended by 
Laws lst Ex Sess 1977 ch 314 § 17.) 
Py waa note: ‘this act’ (1972 let ex.s. o 163), see note following RCW 


CJS False Pretenses jj 6 et seq., 56. 
Key Number Digests: False Pretenses ¢=4, 54. 


43.43.820 Stale records 


Stale records shall be destroyed in a manner to be prescribed by 
{Added by Laws lst Ex Sess 1972 ch 152 § 25, effective February 25, 1972.) 
CJS Records §§ 73, 76, 76. 

Key Number Digests: Records @=33. 


43.43.850 Crime intelligence unit—Created 


There is hereby created in the Washington state patrol an organized crime 
intelligence unit which shall be under the direction of the 

ington state patrol. [Added by Laws ist Ex Sess 1978 ch 202 § 1, affective 
April 26, 1973.) 

CJS States if 52, 66. 

Key Number Digests: States €=>45. 


43.43.852 “Organized crime” defined 


For the purposes of RCW 43.43.850 through 43.43.864 “organized crime” 
means those activities which are conducted and carried on by members of an 
organized, disciplined association, engaged in supplying illegal goods and serv- 
ices and/or engaged in criminal activities in contravention of the laws of this 
state or of the United States. [Added by Laws lst Ex Sess 1973 ch 202 § 2, ef- 
fective April 26, 1973.) 


43.43.854 Powers and duties of crime intelligence unit 


The organized crime intelligence unit shall collect, evaluate, collate, and 
analyze data and specific investigative information concerning the existence, 
structure, activities and operations of organized crime and the participants 
involved therein; coordinate such intelligence data into a centralized system 
of intelligence information; furnish and exchange pertinent intelligence data 
with law enforcement agencies and prosecutors with such security and con- 
fidentiality as the chief of the Washington state patrol may determine; de- 
velop intelligence data concerning the infiltration of organized crime into 
legitimate businesses within the state of Washington and furnish pertinent 
intelligence information thereon to law enforcement agencies and prosecutors 
in affected jurisdictions; and may assist law enforcement agencies and 
prosecutors in developing evidence for purposes of criminal prosecution of 
organized crime activities upon request. [Added by Laws Ist Ex Sess 1973 cb 
202 § 3, effective April 26, 1973.] 


CJS States §§ 58, 66, 60 et seq. 
Key Number Digests: States €=>67, 73. 


43.43.856 Divulging investigative information prohibited—Confi- 
dentiality—Security of records and files 


(1) On and after April 26, 1973 it shall be unlawful for any person to 
divulge specific investigative information pertaining to activities related to 
organized crime which he has obtained by reason of public employment with 
the state of Washington or its political subdivisions unless such person is 
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authorized or required to do so by operation of state or federal law. Any 
person violating this subsection shall be guilty of a felony. 

(2) Except as provided in RCW 438.43.854, or pursuant to the rules of 
the supreme court of Washington, all of the information and data collected 
and processed by the organized crime intelligence unit shall be confidential 
and not subject to examination or publication pursuant to chapter 42.17 RCW 
(Initiative Measure No. 276). 

(3) The chief of the Washington state patrol shall prescribe such standards 
and procedures relating to the security of the records and files of the organ- 
ized crime intelligence unit, as he deems to be in the public interest with the 
advice of the governor and the board. (Added by Laws lst Ex Sess 1973 ch 
202 § 4, effective April 26, 1973.) 


CJS Records §§ 35 et seq. 

Ope Atty Gen 1974 No. 1 (permitted divulging of specific investigative informa- 
tion regarding organised crime activities to nonlaw enforcement agencies inci- 
dental to performance of official functions and duties). 

Key Number Digests: Records 14. 


43.43.858 Organized crime advisory board—Created—Membership 


—Meetings—Travel expenses 

There is hereby created the organized crime advisory board of the state of 
a — The board shall consist of thirteen voting and two nonvoting 

re. 

The lieutenant governor shall appoint four members of the senate judiciar) 
committee to the board, no more than two of whom shall be from the same 
political party. 

The governor shall appoint five members to the board. Two members shall 
be county prosecuting attorneys and shall be appointed from a list of four 
county prosecutors agreed upon and submitted to the governor by the elected 
county prosecutors. One member shall be a municipal police chief, and one 
member shall be a county sheriff, both of whom shall be appointed from a 
list of three police chiefs and three sheriffs agreed upon and submitted to the 
governor by the association of sheriffs and police chiefs (RCW 36.28A.010). 
One member shall be a retired judge of a court of record. 

The United States attorneys for the western and eastern districts of Wash- 
ington shall be requested to serve on the board as nonvoting members and 
shall not be eligible to serve as chairperson. 

The speaker of the house shall appoint four members of the house judiciary 
committee to the board, no more than two of whom shall be from the same 
political party. 

The members of the board shall be qualified on the basis of knowledge and 
experience in matters relating to crime prevention and security or with such 


. Other abilities as may be expected to contribute to the effective performance 


of the board's duties. The members of the board shall meet with the chief of 
the Washington state patrol at least four times a year to perform the duties 
enumerated in RCW 43.43.862 and to discuss any other matters related to or- 
ganized crime. Additional meetings of the board may be convened at the call 
of the chairperson or by a majority of the members. The board shall elect its 
own chairperson from among its members. Legislative members shall receive 
reimbursement for travel expenses incurred in the performance of their duties 
in accordance with RCW 44.04.120 as now existing or hereafter amended, and 
the other members in accordance with RCW 43.03.050 and 43.03.060, as now 
existing or hereafter amended. 

[Added by Laws ist Ex Sess 1973 ch 202 § 5, effective April 26, 1973; Amend- 
ed by Laws 2nd Ex Sess 1975-76 ch 34 § 115, effective July 1, 1976; Laws 
1980 ch 146 § 14.) 
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Effective date—Severability—1076-76 2nd ex.s. c 34: See notes following RCW 
2.08.116. 

Severabiiity—1060 c 146: See RCWA 10.29.900. 

CJS States §§ 53, 66. 

Key Number Digests: States €=45. 


43.43.860 Organized crime advisory board—Terms of members 


The term of each legislative member shall be two years and sball be con- 
ditioned upon such member retaining membership on the committee on which 
he was serving at the time of appointment and retaining membership in the 
same political party of which he was a member at the time of appointment. 

The term of each ponlegislative member shall be two years and shal) be 
conditioned upon such member retaining the official position from which 
he was appointed. 

{Added by Laws lst Ex Sess 1973 ch 202 § 6, effective April 26, 1973; Amend- 
ed by Laws 1980 ch 146 § 15.) 
Severability—1980 c 146: See RCWA 10.29.900. 


43.43.8602 Organized crime intelligence advisory board—Powers and 
duties 


The board shall: 

(1) Advise the governor on the objectives, conduct, management, and coordi- 
nation of the various activities encompassing the overall state-wide organized 
crime intelligence effort ; 


(2) Conduct a continuing review and assessment of organized crime and 
related activities in which the organized crime intelligence unit of the Wash- 
ington state patrol is engaged ; 

(3) Receive, c asider and take appropriate action with respect to matters 
related to the board by the organized crime intelligence unit of the Washing- 
ton state patrol in which the support of the board will further the effective- 
ness of the state-wide organized crime intelligence effort; and 

(4) Report to the governor concerning the board's findings and appraisals, 
and make appropriate recommendations for actions to achieve increased ef- 
fectiveness of the state's organized crime i':telligence effort in meeting state 
and national organized crime intelligence needs. [Added by Laws lst Ex Sess 
1973 ch 202 § 7, effective April 26, 1973.) 

CJS States §§ 58, 66, 60 et seq. 

Key Number Digests: States @=67, 73. 


43.43.864 Information to be furnished board—Security—Confiden- 
tiality 


In order to facilitate performance of the board's functions, the chief of the 
Washington state patrol shall make available to the board all information 
with respect to organized crime and related matters which the board may re- 
quire for the purpose of carrying out its responsibilities to the governor in 
accordance with the provisions of RCW 43.43.850 through 43.43.864. Such in- 
formation made available to the board shall be given all necessary security 
protection in accordance with the terms and provisions of applicable laws 
and regulations and shall not be revealed or divulged publicly or privately 
by members of the board. [Added by Laws Ist Ex Sess 1973 ch 202 § 8, ef- 
fective April 26, 1973.) 

CJS Records §§ 35 et seq. 

Key Number Digests: Records @>14. 
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Washington Revised Code Annotated 


PUBLIC RECORDS 


42.17.250 Duty to publish procedures 


(1) Each state agency shall separately state and currently publish in the 
Washington Administrative Code and each local agency shall prominently 
display and make available for inspection and copying at the 
such local agency, for guidance of the public: 

(a) descriptions of its central and field organization and 
places at which, the employees from whom, and the methods whereby, 
public may obtain information, make submittals or requests, or obtain copies 
of agency decisions ; 

(b) statements of the general course and method by which its operations 
are channeled and determined, including the nature and requirements of all 
formal and informal procedures available ; 

(c) rules of procedure ; 

(d) substantive rules of general applicability adopted as authorized by law, 
and statements of general policy or interpretations of general applicability 
formulated and adopted by the agency; and 

(e) each amendment or revision to, or repeal of any of the foregoing. 

(2) Except to the extent that be has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be ad- 
versely affected by, a matter required to be published or displayed and not s0 
published or displayed. [Enacted Laws 1973 ch 1 § 25, effective January 1, 
1973 (Initiative Measure No. 276 § 25).] 


CJS Public Administration Bodies and Procedure §§ 48 et seq. 

Key Number Digests: Administrative Law and Procedure @=301. 

Ops Atty Gen 1980 LO No. 14 (it is no longer a function of the secretary of 
state's office to collect, sort, or systematize statistics relating to agriculture, 
immigration, labor, manufacturing, mining, and other related subjects in order to 
prepare and rublish either a biennial statistical report to the legislature or a 
comprehensive report aimed generally at attracting tourists or business activities 
to the state; however, the secretary of state, as ex-officio commissioner of sta- 
tistics, may continue to seek and collect such statistics for whatever legitimate 
public purpose, in unpublished form, they serve; and, so long as he does not 
do so for the purpose of publication at state expense, he may also prepare tables. 
with narrative abstracts, of such statistics to the extent that the preparation 
of such tables and narrative abstracts is reasonably necessry in order to effec- 
tuate the legislative public purpose for which the statistics have been collected: 
however, the cost must be leas than $3,000). 

County assessor, who had utilised of such leases without infringing up" 
leases of comparable lands to establish rights of privacy of lessors and lessee 
net cash rental for certain farm and eg- , vital governmental interest as those 
ricultural lands which had been. desig- terms are employed in Public Disclosure 
nated as “open spaces, could be T act, RCWA 42.17.2650. Van Buren v 
quired to permit inspection of content? siner (1979) 22 Wn App 836, 692 P2d 

67! 


42.17.260 Documents and indexes to be made public 


(1) Each agency, in accordance with published rules, shall make avail- 
able for public inspection and copying all public records. To the extent re- 
quired to prevent an unreasonable invasion of personal privacy, an agency 
shall delete identifying details when it makes available or publishes any 
public record; however, in each case, the justification for the deletion shall 
be explained fully in writing. 
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(2) Each agency shall maintain and make available for public inspection 
and copying a current index providing identifying information as to the 
following records issued, adopted, or promulgated after January 1, 1973: 

(a) Final opinions, inciuding concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases ; 

(b) Those statements of policy and interpretations of policy, statute, and 
the Constitution which have been adopted by the agency ; 

(c) Administrative staff manuals and instructions to staff that affect a 
member of the public ; 

(da) Planning policies and goals, and interim and final planning decisions ; 

(e) Factual staff reports and studies, factual consultant's reports and 
studies, scientific reports and studies, and any other factual information de- 
rived from tests, studies, reports, or surveys, whether conducted by public 
employees or others; and 

(f) Correspondence, and materials referred to therein, by and with the 
agency relating to any regulatory, supervisory, or enforcement responsibil- 
ities of the agency, whereby the agency determines, or opines upon, or is 
asked to determine or opine upon, the rights of the state, the public, a sub 
division of state government, or of any private party. 


(3) Am agency need not maintain such an index, if to do so would be un- 
duly burdensome, but it shall in that event: 


(a) Issue and publish a formal order specifying the reasons why and the 
extent to which compliance would unduly burden or interfere with agency 
operations; and 

(b) Make available for public inspection and copying all indexes maintained 
for agency use. 

(4) A public record may be relied on, used, or cited as precedent by an 
agency against a party other than an agency and it may be invoked by the 
agency for any other purpose only if— 

(a) It has been indexed in an index available to the public; or 


(b) Parties affected have timely notice (actual or constructive) of the terms 
thereof, 


(5) This chapter shal] not be construed as giving authority to any agency 
to give, sell or provide access to lists of individuals requested for commer- 
cial purposes, and agencies shall not do so unless specifically authorized 
or directed by law: Provided, however, That lists of applicants for profes- 
sional licenses and of professional licensees shall be made available to those 
professional associations or educationai organizations recognized by their 
professional licensing or examination board, upon payment of a reasonable 
charge therefor: Provided further, That such recognition may be refused 
only for a good cause pursuant to a hearing under the provisions of chapter 
34.04 RCW. [Enacted Laws 1973 ch 1 § 26, effective January 1, 1973 (Initia- 


tive Measure No. 276 § 26); Amended by Laws Ist Ex Sess 1975 ch 294 § 14, 
effective July 2, 1975.] 
CJS Records §§ 35 et seq. 


11 Gonzaga LR 13 (Washington's new public records disclosure act: freedom of 
information in municipal labor law). 


Ops Atty Gen 1975 No. 15 (access to lists of individuals under statute). 

Ops Atty Gen 1980 No. 1 (except where prohibited by RCWA 42.17.260(5), inspec- 
tion and copying of an assessor's property tax assessment roll and supporting ma- 
terials must be allowed unless the specific exemptions covering taxpayer informa- 
tion, as set forth in RCW 42.17.310(1)(c) and RCWA 84.40.020, are applicable in a 
given case). 


Ops Atty Gen 1980 No. 1 (real property assessment rolls prepared pursuant to 
RCWA 84.40.020 and .160 are lists of taxable property and not individuals; there- 
fore, their disclosure is not prohibited by RCWA 42.17.260(5) even for a commercial 
purpose; whether this is also true of personal property assessment rolls will de- 
pend upon their actual form). 

Key Number Digests: Records €=>14. 
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Where employment applications asked 
questions that were phrased to elicit 
most private and confidential matters 
pertaining to life of applicant, and pub- 
lic disclosure would or could be highly 
offensive to the applicants, and where 
state human rights commission had not 
delineated what questions and answers 
it believed were not protected by right 


of privacy, trial judge's order upholding 
subpoena duces tecum rights of com- 
mission but directing commission to de- 
lete various items of personal informa- 
tion before filing applications as public 
records was reasonable. Washington 
State Human Rights Commission v City 
of Seattle (1980) 26 Wn App 364, 607 P2d 
332. 


42.17.270 Facilities for copying—Availability of public records 


Public records shall be available for inspection and copying, and agencies 
shall, upon request for identifiable public records, make them promptly avail- 
able to any person. Agency facilities shall be made available to any per- 
son for the copying of public records except when and to the extent that 
this would unreasonably disrupt the operations of the agency. Agencies 
shall honor requests received by mail for identifiable public records unless 
exempted by provisions of this chapter. (Enacted Laws 1973 ch 1 § 27, effec- 
tive January 1, 1973 (Initiative Measure No, 276 § 27); Amended by Laws Ist 


Ex Sess 1975 ch 294 § 15, effective July 2, 1975.] 


CJS Records §§ 35 et seq. 

Key Number Digests: Records @>14. 

Under the public disclosure act 
(RCWA 42.17), administrative inconven- 
fence and expense, or the fact that par- 
ticular information is available in an- 
other record, affects only the procedural 
aspects of disclosure, not its scope. 
Hearst Corp. v Hoppe (1978) 909 Wn 2d 
123, 680 P2d 246. 

State transportation commission's re- 
fusal to disclose plans and specifications 
of one competitor to another in connec- 
tion with award of ferry construction 


cious where foreign shipbuilder made no 
allegation that commission failed to give 
identical information to both competi- 
tors, where foreign shipbuilder obtained 
access to plans and specifications under 
court order and took full advantage of 
that access, and where it demonstrated 
no prejudice from commission's refusa! 
to allow it to review plans and specifi- 
cations earlier. Equitable Shipyards, 
Inc. v State By and Through Dept. of 
Transp. (1980) 93 Wn 2d 465, 611 P2d 396. 


contract was not arbitrary and capri- 


42.17.280 Times for inspection and copying 


Public records shall be available for inspection and copying during the cus: 
tomary office hours of the agency: Provided, that if the agency does not have 
customary office hours of at least thirty hours per week, the public records 
shall be available from nine o'clock a. m. to noon and from one o'clock ). m. 
to four o'clock p. m. Monday through Friday, excluding legal holidays, unless 
the person making the request and the agency or its representative agree on a 
different time. [Enacted Laws 1973 ch 1 § 28, effective January 1, 1973 
(Initiative Measure No. 276 § 28).] 


CJS Records §§ 35 et seq. 
Key Number Digests: Records €>14. 


42.17.290 Protection of public records—Public access 


Agencies shall adopt and enforce reasonable rules and regulations, con- 
sonant with the intent of this chapter to provide full public access to public 
records, to protect public records from damage or disorganization, and to 
prevent excessive interference with other essential functions of the agency. 
Such rules and regulations shall provide for the fullest assistance to in- 
quirers and the most timely possible action on requests for information. 
Nothing in this section shall relieve agencies from honoring requests re- 
ceived by mail for copies of identifiable public records. [Enacted Laws 1973 
ch 1 § 29, effective January i, i973 (Initiative Measure No. 276 § 29); Amend- 
ed by Laws Ist Ex Sess 1975 ch 294 § 16, effective July 2, 1975.] 


CJS Records §§ 35 et seq. 
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Under the public disclosure act other record, affects only th2 procedural 
(RCWA 42.17), administrative inconven- aspects of disclosure, not its scope. 
lence and expense, or the fact that par- Hearst Corp. v Hoppe (1978) 90 Wn 2d 
ticular information is available in an- 123, 580 P2d 246. 
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42.17.300 Charges for copying 


No fee shall be charged for the inspection of public records. Agencies 
may impose a reasonable charge for providing copies of public records and 
for the use by any person of agency equipment to copy public records, which 
charges shall not exceed the amount necessary to reimburse the agency 
actual costs incident to such copying. [Enacted Laws 1973 ch 1 § 30, effec- 
tive January 1, 1973 (Initiative Measure No. 276 § 30).) 


CJS Records $§ 38, 40. 
Key Number Digests: Records ¢=16. 


42.17.310 Certain personal and other records exempt 
(1) The following shall be exempt from public inspection and copying: 


(a) Personal information in any files maintained for students in public 
schools, patients or clients of public institutions or public health agencies, wel- 
fare recipients, prisoners, probationers, or parolees. 


(bv) Personal information in files maintained for employees, appointees, or 
elected officials of any public agency to the extent that disclosure would vio- 
late their right to privacy. 

(c) Information required of any taxpayer in connection with the assessment 
or collection of any tax if the disclosure of the information to other persons 
would violate the taxpayer’s right to privacy or would result in unfair competi- 
tive disadvantage to such taxpayer. 


(d) Specific intelligence information and specific investigative records com- 
piled by investigative, law enforcement, and penology agencies, and state agen- 
cies vested with the responsibility to discipline members of any profession, the 
nondisclosure of which is essential to effective law enforcement or for the pro- 
tection of any person’s right to privacy. 

(e) Information revealing the identity of persons who file complaints with 
investigative, law enforcement, or penology agencies, other than the public dis- 
closure commission, if disclosure would endanger any person's life, physical 
safety, or property: Provided, That if at the time the complaint is filed the 
complainant indicates a desire for disclosure or nondisclosure, such desire shall 
govern: Provided, further, That all complaints filed with the public dis- 
closure commission about any elected official or candidate for public office 
must be made in writing and signed by the complainant under oath. 

(f) Test questions, scoring keys, and other examination data used to ad- 
minister a license, employment, or academic examination. 

(g) Except as provided by chapter 8.26 RCW, the contents of real estate ap- 
praisals, made for or by any agency relative to the acquisition or sale of prop- 
erty, until the project or prospective sale, is abandoned or until such time 
as all of the property has been acquired or the property to which the sale 
appraisal relates is sold, but in no event shall disclosure be denied for more 
than three years after the appraisal. 

(h) Valuable formulae, designs, drawings, and research data obtained by 
any agency within five years of the request for disclosure when disclosure 
would produce private gain and public loss. 

(i) Preliminary drafts, notes, recommendations, and intra-agency memoran- 
dums in which opinions are expressed or policies formulated or recommended 
except that a specific record shall not be exempt when publicly cited by an 
agency in connection with any agency action. 

(j) Records which are relevant to a controversy to which an agency is a 
party but which records would not be available to another party under the 
rules of pretrial discovery for causes pending in the superior courts. 


(k) Records, maps, or other information identifying the location of ar- 
chaeological sites in order to avoid the looting or depredation of such sites. 


(2) The exemptions of this section shall be inapplicable to the extent that 
information, the disclosure of which would violate personal privacy or vital 
governmental interests, can be deleted from the specific records sought. No 
exemption shall be construed to permit the nondisclosure of statistical in- 
formation not descriptive of any readily identifiable person or persons. 
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(8) Inspection or copying of any specific records, exempt under the pro- 
nm, may be permitted if the superior court in the county 
in meme y bes finds, after a hearing with notice thereof 
to every person in interest and the agency, that the exemption of such records, 
is clearly unnecessary to protect any individual's right of privacy or any vita! 
governmental function. 

(4) Agency responses refusing, in whole or in part, inspection of any public 
record shall include a statement of the specific exemption authorizing the with- 
holding of the record (or part) and a brief explanation of how the exemption 
applies to the record withheld. [Enacted Laws 1973 ch 1 § 31, effective Jan- 
uary 1, 1078 (Initiative Measure No. 276 § 31); Amended by Laws ist Ex 
Sess 1975 ch 204 § 17, effective July 2, 1975; Laws 2nd Ex Sess 1975-76 ch 
82 §5; Laws lst Ex Sess 1977 ch 314 § 13.) 

a: ae to be filed with medical disciplinary board, exempt: 


CJS Records §§ 36 et seq. 

Ope Atty Gen 1978 No. 4 (availability, for inspection and copying, of records of 
school district relating to district employees’ salaries and payroll deductions). 

Ope Atty Gen 1980 No. 1 (except where prohibited by RCWA 43.17.260(5), in- 
epection and copying of an assessor's property tax assessment roll and supporting 
materials must be allowed unless the specific exemptions covering taxpayer in- 
formation, as eet forth in RCW 43.17.310(1)(c) and RCWA 84.40.020, are applicable 
in a given case). 

Ope Atty Gen 1980 LO No. 14 (it is no longer a function of the secretary of 
state's office to collect, sort, or systematize statistics relating to agriculture, 
iramigration, labor, manufacturing, mining, and other related subjects in order 
to prepare and publish either a biennial statistical report to the legislature or a 
comprehensive report aimed generally at attracting tourists or business activi- 
ties to the state; however, the secretary of state, as ex-officio commissioner of 
statistics, may continue to seek and collect such statistics for whatever legiti- 
mate public purpose, in unpublisi.. form, they serve; and, s0 long as he does not 
do so for the purpose of publicat'on at state expense, he may also prepare tables, 
with narrative abstracts, of such statistics to the extent that the preparation 
of such tables and narrative abstracts is reasonably necessary in order to effec- 
tuate the legislative public purpose for which the statistics have been collected; 
however, the cost must be less than $3,000). 


RCWA 


Key Number Digests: Records @=14. 

Under RCWA 43.17.310(1)(i), which 
exempts from public disclosure intra- 
agency memorandums in which opinions 
are expressed or policies formulated, 
only those matters revealing the delib- 
erative process, as opposed to the facts 
upon which a decision is based, are ex- 
empt. Subjective evaluations are not 
exempt if they are treated as raw fac- 
tual data by the agency and are not 
subject to further deliberation and con- 
sideration. Hearst Corp. v Hoppe 
(1978) 90 Wn 2d 128, 680 P2d 246. 

For purposes of RCWA 432.17.310(1)(c), 
which exempts from public disclosure 
matters whic: would violate a taxpay- 
er’s right to privacy, ‘‘right to privacy" 
refers to essentially intimate or private 
matters the disclosure of which would 
be highly offensive to a reasonable per- 
son and which are not a subject of le- 
gitimate public concern. An agency's 
promise of confidentiality does not over- 
ride the statutory disclosure require- 
ments. Hearst Corp. v Hoppe (1978) 90 
Wn 24 123, 580 P2d 246. 

RCWA 84.40.020, which relates to pub- 
lic inspection of the listing of real prop- 
erty for taxation, is consistent with and 
incorporates the overall policy of the 
public disclosure act (RCWA 42.17). 
RCWA 84.40.020 establishes a more spe- 
cific and supplemental protected area of 
privacy as ‘‘confidential income data."’ 
Hearst Corp. v Hoppe (1978) 90 Wn 2d 
123, 680 P2d 246. 


For purposes of RCWA 43.17.310(1)(d). 
which generally exempts specific inves- 
tigative records from public disclosure, 
files regarding particular and definite 
violations of the public disclosure stat- 
ute (RCWA 42.17) and their investiga- 
tion are specific investigative records. 
Ashley v Washington State Public Dis- 
closure Com. 16 Wn App 830, 560 P2d 
1166. 

For purposes of RCWA 42.17.310(2), 
which exempts Information which would 
violate a vital government interest from 
public disclosure, the commission's law 
enforcement related responsibilities are 
vital governmental interests. Ashley v 
Washington State Public Disclosure 
Com. 16 Wn App 830, 560 P2d 1156. 

The Public Disclosure Commission is 
an ‘investigative agency’’ within the 
meaning of RCWA 42.17.310(1), which 
exempts certain files of investigative 
agencies from public disclosure. Ashley 
v Washington State Public Disclosure 


Com. (1977) 16 Wn App 830, 560 P2d 
1156. 
Under RCWA  42.17.310(2), which 


exempts from public disclosure records 
which would violate vital governmen- 
tal interests, an incomplete and ongoing 
criminal investigation is violated or im- 
paired by the release of all information 
relating thereto. Ashley v Washington 
State Public Disclosure Com. (1977) 16 
Wn App 830, 560 P2d 1156. 
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42.17.315 Certain records obtained by colleges, universities, li-. 
braries or archives exempt 


Notwithstanding the provisions of RCW 42.17.2600 through 42.17.340, as now 
or hereafter amended, no state college, university, library, or archive shall be 
required by chapter 42.17 RCW to make available for public inspection and 
copying any records or documents obtained by said college, university, library, 
or archive though or concerning any gift, grant, conveyance, bequest, or de- 
vise, the terms of which restrict or regulate public access to such records or 
documents: Provided, That this section shall not apply to any public records 
as defined in RCW 40.14.010. [Added by Laws Ist Ex Sess 1975 ch 294 § 22, 
effective July 2, 1975.] 


CJS Records §§ 35 et seq. 
Key Number Digests: Records @=14. 


42.17.320 Prompt responses required 


Responses to requests for public records shall be made promptly by agencies. 
Denials of requests must be accompanied by a written statement of the specific 
reasons therefor. Agencies shall establish mechanisms for the most prompt 
possible review of decisions denying inspection, and such review shall be deem- 
ed completed at the end of the second business day following the denial of in- 
spection and shall constitute final agency action for the purposes of judicial 
review. [Enacted Laws 1973 ch 1 § 32, effective January 1, 1973 (Initiative 
Measure No. 276 § 32); Amended by Laws Ist Ex Sess 1975 ch 204 § 18, ef- 
fective July 2, 1975.) 


CJ§$ Records §§ 35 et seq. 
Key Number Digests: Records G14. 


42.17.330 Court protection of public records 


The examination of any specific public record may be enjoined if, upon 
motion and affidavit, the superior court for the county in which the movant 
resides or in which the record is maintained, finds that such examination would 
clearly not be in the public interest and would substantially and irreparably 
damage any person, or would substantially and irreparably dainage vital gov- 
ernmental functions. (Enacted Laws 1973 ch 1 § 33, effective January 1, 1973 
(Initiative Measure No. 276 § 33); Amended by Laws Ist Ex Sess 1975 ch 
204 § 19, effective July 2, 1975.] 


CJS Records §§ 35 et seq. 

Ops Atty Gen 1973 No. 4 (availability, for inspection and copying, of records of 
school district relating to district employees’ salaries and payroll deductions). 

Key Number Digests: Records €>14. 


42.17.340 Judicial review of agency actions 


(1) Upon the motion of any person having been denied an opportunity to in- 
spect or copy a public record by an agency, the superior court in the county in 
which a record is maintained may require the responsible agency to show 
cause why it has refused to allow inspection or copying of a specific public 
record or class of records. The burden of proof shall be on the agency to es- 
tablish that refusal to permit public inspection and copying is required. 


(2) Judicial review of all agency actions taken or challenged under RCW 
42.17.250 through 42.17.320 shall be de novo. Courts shall take into account the 
policy of this chapter that free and open examination of public records is in 
the public interest, even though such examination may cause inconvenience or 
embarrassment to public officials or others. Courts may examine any record 
in camera in any proceeding brought under this section. 


(3) Any person who prevails against an agency in any action in the courts 
seeking the right to inspect or copy any public record shall be awarded all 
costs, including reasonable attorney fees, incurred in connection with such legal 
action. In addition, it shall be within the discretion of the court to award such 
person an amount not to exceed twenty-five dollars for each day that he was, 
denied the right to inspect or copy said public record. [Enacted Laws 1973 
ch 1 § 34, effective January 1, 1973 (Initiative Measure No. 276 § 34); Amend- 
ed by Laws Ist Ex Sess 1975 ch 294 § 20, effective July 2, 1975.) 
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WAC Regulations 


WAC 446-20-190 DISSEMINATION--RESEARCH PURPOSES. Criminal history record 
information which includes nonconviction data may be disseminated for re- 
search purposes according to the provisions of RCW 10.97.050 (6). The 
transfer agreement provided for by that section shall be substantially 
similar to that set forth in WAC 446-20-420 (Model Transfer Provisions) . 


WAC 44S-20-420 MODEL AGRE T VALI STA- 
ersTrcar tethers EMENT FOR RESEARCH, EVALUATIVE OR STA 

AGREEWENT made this ..... day of .........., 198 , berveer 
cote eeeeeey (hereinafter referred to as "RESEARCHER") and a syekenee 
(hereinafter -referred te as "CRIMINAL JUSTICE AGENCY) "* ut 

WHEREAS THE RESEARCHER had made a written request tc the CRIMINAL 
JUSTICE AGENCY dated .........., 4 copy of which is annexed hereto aad 
mace a part hereof, and 

WHEREAS the CRIMINAL JUSTICE AGENCY has reviewed said writter 
request arc determined that it clearly specifies (1) the criminal bis- 
tory record information sought, and (2) the research, evaluative. iy 
Statistical purpose for which the said information is sought,** and : 

WHEREAS the RESEARCHER represents that (he) (ske) (it) is in 
receipt of, and is familiar with, the provisions of chapter 10.97 gc8 
28 CFR Part 22, including provisions fcr sanctions at Parts 22.25 (c) 
and 22.29 thereof, 

NOW, THEREFORE, IT IS AGBEED AS FOLLOWS: 

1. The CRIMINAL JUSTICE AGENCY will supply the following ite2s 

of information to the RESEARCHER: 


(Describe in Detail) *** 


eeeeese@eee8e08e2280 4 ee*@*e#eeeede#e2#see?# eee7e*see2e@* wmeeeeenwneneeene,e7ee8ne2 8 eceeseeveeen eR e228 eee2e20202802828287 8 


ecccec ee eee ec eoeo eee eeeeeneeeeeeeeeeseseseereseeeeeeeee% © »,e@eeceseeeeneeete @ 


2. The RESEARCHY? wills 
(a) use the s* ° xsformation cnly for the research, avaluative, 


or stati. .c1l purposes described in the above nentioned 


written reguest dated ...seeseeseeeeesy and fer no oxher 


purpose; 

(b) limit access to said information to the RESEARCHER and «hose 
of the RESEARCHER'S employees whose responsibilities cannot 
be accomplished without such access, and who have 5¢en 
advised of, and agreed tc comply with, the provisions of 
this agreement, ard of 28 CPR Part 22; %*** 
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(c) store all said information received pursuant to this agree- 
bent in secure, locked containers; | 

(d) so far as pcessible, replace the nam? and address of any 
record subject with an aloha-numeric or other aopropriate 
code; 

(e) immediately notify the CRIMINAL JOSTICE AGENCY in writing of 

° any proposed material changes in the purpos2s or objectives 
of its research, or in the manner in which said information 


will be used. 


3. The RESEARCHER will not: 

(a) disclose any of ‘the said information in a form which is 
identifiable to an individual, in any project report or in 
any manner whatsoever, except pursuant to 28 CFR Part 22.26 
(b) (1) (2) - 

(b) make copies of any of the said information, except as 
clearly necessary for use by employees or contractors to 
accomplish the purposes of the research. (To the extent 
reasonably possible, copies shall not be@ made of crininal 
history record information, but information derived <here- 
from which is not identifiable to specific individuals shali 
be used for research tasks. Where this 1s net possible, 
every reasonable effort shall be mad2 to utilize coced ider- 
tification data as an alternative to names when producing 
copies of criminal history record information fer working 
purposes.) 

(c) utilize any of the said information for purpcses or obdjec- 
tives or in a manner subject to the requirement for notice 
set forth in 2.(e) until specific written authcrizatior 
therefor is received from the CRIMINAL JUSTICE AGENCY. 


G. In the 2vent the RESEARCHER de2ams it necessary, for the vur- 
poses of the research, to disclos2 said information ‘*9 ary 
subcontractor, (he) (she) (it) shall secure the written 
agreement of said subcontractor to comply with all the teraos 
of this agreement as if (he) (she) (it) were the RESEARCEEP 
named hereir . **** 


5S. The RESEARCHER further agre2s that: | 

(2) ‘the CRIMINAL JUSTICE AGENCY shall have che right, at any 
time, to monitor, audit, and review the activities and poli- 
cies of the RESZARCHER or its subcontractors in inplemen*ings 
this agreement in order to assure compliance therewith; and 

(b) upon completion, termination Or suspension of =he 
researcher, it will return all said informaticn, ard any 
copies thereof made by the RESEARCHES, to the CRIAINAL JdS- 
TICE AGENCY, unless the CRIMINAL JUSTICE AGEXCY gives its 
written consent to destruction, obliteration or other alter- 


native disposition. 
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6. In the ¢vent the RESEARCHER fails to comply with any term of 
this Agreement the CRIMINAL JUSTICE AGENCY shall have the 
right to take such action as it deems appropriate, including 
terminaticn of this Agreement. If the CRIMINAL JUSTICE 
AGENCY so terminates this Agreement, the RESEARCHER ard any 
subcontractors shall forthwith return all the said informa- 
tion, and all copies nade thereof, to the CRIMINAL JUSTICE 
AGENCY orc make such alternative disposition thereof, as is 
directed by the CRIMINAL JUSTICE AGENCY. The exercise of 
remedies pursuant to this paragraph shall be in addition to 
all sanctions provided by law, and to legal remedies avail- 
able to parties injured by disclosures. 


7. INDEMNIPICATION, The RZSEARCHER agrees tc indemnify and hold 
harmless (CRIMINAL JUSTICE AGENCY) and its officers, agents 
and employees from and against any and all loss, damages, 
injury, liability suits and proceedings however caused, 
arising directly or indirectly out of any action or conduct. 
of *+he (RESEARCHER) in the exercise or enjoyment of this 
agreement. Such indemnification shall include all costs cf 
defending any such suit, including attorney fees. 


IN WITNESS WHEREOF the parties have signed their names hereto 
this eeee#ee# day of eoeenetrenstenee#g 198... 


(CRININAL J'USTICZ AGENCY) 


by eeeeeees8tfe##2e####ete#e? 


(Nane) 


Title: eoeenvnee eoeeenee 


eeeeneenstie7#see#*e5#95e*e#e#e#e##e#e#@# (RESEARCHERS) 


DY ceesecs rece cccce 


SEQBOR cocvsceceesccesce 


COMPLIANCE AGRitMENT of employee, consultant or subcontractor. 


(I) (We), employee(s) of, consultant to, (and) (or) subdcont>4c- 
tor of the FESEARCHER, acknowledge familiarity with the t2rcs 
and condi.ions of the foregoing aygr2¢ment between tne CRININAL 

+k, 


JUSTICE AGZINCY and RESEARCHER, and 2gr2= to comply with “52 
terms and conditions thereof in (mv) (our) use and protection 
of the criminal history record information obtained pursuant =o 
the foregoing agreeoent. 


a il were iddebd 


(date} (signature) 
(date) (signature) 
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1, State Regulatory Authority 15-2-25 Xx 5 
2. Privacy and Security Council 
3. Dissemination Regulations V 
Conviction Information 
3.10 Authorizes to Criminal Justice Agencies | |5-2-24(c) a [ 
3.11 Authorizes to Govt. Non-Criminal 
Justice Agencies 15-2-2Kd) . R 
3.12 Authorizes to Private Sector | 5-2-24(d) Xx G 
3.13. Prohibits to Criminal Justice Agencies | 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies N 
3.15 Prohibits to Private Sector | 
Non-Conviction Information 
2 
3.20 Authorizes to Criminal Justice Agencies | 15-2-24(c) \ A 
Justice Agencies 
3.22 Authorizes to Private Sector | 5-2-24(d) x 
3.23 Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 15-2-24e) Xx 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 15-2-24(d) x 
3.32. Authorizes to Private Sector 1 5-2-24(d) x 
3.33 ~=Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.35 Prohibits to Private Sector 
4, Inspection 
4,1 Right to Inspect Only 
4.2 Right to Inspect and Take Notes 
4,3 Right to Inspect and Obtain Copy 
5. Right to Challenge | 
| 
6. Judicial Review of Challenged Information 
7. Purging Non-Conviction Information 1 5-2-24(h) | x 
8. Purging Conviction Information | 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
if 
ll. Removal of Disqualifications 
t 
12, Right to State Non-Existence of Record | 
i 
13, Research Access 
t 
14, Accuracy and Compieteness | 
14.1 Disposition Reporting Requirements 1 5-2-26(Xg) | x 
14.2 Auditing Requirements 
14.3 Other Accuracy/Completeness 
Requirements 
15. Dedication | 
16. Civil Remedies | 
29B-1-5 Xx 
17, Criminal Penalties 15-2-24()) Bie 
| 
18. Public Records 29B-1-1 i 
+ 
19. Separation of Files | 
+ 
20. Regulation of Intelligence Collection | 
; 
21. Regulation of Intelligence Dissemination | | 
22. Security | | 
— 
22.1 Physical (Building) Security ia 
| 
22.2 Administrative Security Li 
22.3 Computer Security 
23. Transaction Logs i 
24. Training Employees |. 
+ ape 
25. Listing of Information Systems | 
26. FOIA (Including CII) 
27. FOIA (Excluding CJ!) } esti : 
t . » oe 
28. Central State Repository | 15-2-24 | . 
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Category Citatia. 


i. State Regulatory Authority 


2. Privacy and Security Council 


3, Dissemination Regulations 
Conviction Information 


zee ononweenen-= = 


3.10 Authorizes to Criminal Justice Agencies | 165.83 x 
3.11 Authorizes to Govt. Non-Criminal 165.83 Xx 
Justice Agencies 
3.12 Authorizes to Private Sector 
3.13. Prohibits to Criminal Justice Agencies 
3.14 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.15 Prohibits to Private Sector 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 165.83 x 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 165.83 . 
3.22 Authorizes to Private Sector 
3.23. ~~ Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 
Justice Agencies 
3.25 Prohibits to Private Sector 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies 165.83 x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 165.83 Xx 


3.32 Authorizes to Private Sector 


3.33 Prohibits to Criminal Justice Agencies 


3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 


3.35 Prohibits to Private Sector 


4 Inspection 


4.1] Right to Inspect Only 


4.2 Right to Inspect and Take Notes 


4.3 Right to Inspect and Obtain Copy 


a Right to Challenge 


6. Judicial Review of Challenged Information 


Purging Non-Conviction Information 


8. Purging Conviction Information 
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9. Sealing Non-Conviction Information 
10. Sealing Conviction Information 
ll. Removal of Disqualifications 
12. Right to State Non-Existence of Record | 
13. Research Access | 
14. Accuracy and Completeness | 
14.1 Disposition Reporting Requirements 165.83 | X 
165.84 Xx 
14.2 Auditing Requirements | 
14.3 Other Accuracy/Completeness | 
Requirements | 
| 
15. Dedication | 
16. Civil Remedies | 
17. Criminal Penalties | 
| 
18. Public Records inal | x 
19. Separation of Files 
20. Regulation of Intelligence Collection 
21. Regulation of Intelligence Dissemination | 
22. Security | 
| 
22.1 = Physical (Building) Security | 
22.2 Administrative Security | 
22.3 Computer Security | 
23. Transaction Logs 
24. Training Employees 
25. Listing of Information Systems {| 
26. FOIA (Including CII) 19.21 ™ 
27. FOIA (Excluding CJ) 
28. Central State Repository 165.83 X 
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Wisconsin Statutes Annotated (West) 


19.21 Custody and delivery of official property and records 


(1) Each and every officer of the state, or of any county, town, 
city, village, school district, or other municipality or district, is the 
legal custodian of and shall safely keep and preserve all property and 
things received from his predecessor or other persons and required by 
law to be filed, deposited, or kept in his office, or which are in the 
lawful possession or control of himself or his deputies, or to the pos- 
session or control of which he or they may be lawfully entitled, as 
such officers. 


(2) Except as expressly provided otherwise, any person may 
with proper care, during office hours and subject to such orders or 
regulations as the custodian thereof prescribes, examine or copy any 
of the property or things mentioned in sub. (1). Any person may, at 
his own expense and under such reasonable regulations as the cus- 
todian prescribes, copy or duplicate any materials, including but not 
limited to blueprints, slides, photographs and drawings. Duplication 
of university expansion materials may be performed away from the 
office of the custodian if necessary. 


(3) Upon the expiration of his term of office, or whenever his 
office becomes vacant, each such officer, or on his death his legal 
representative, shall on demand deliver to his successor all such prop- 
erty and things then in his custody, and his successor shall receipt 
therefor to said officer, who shall file said receipt, as the case may 
be, in the office of the secretary of state, county clerk, town clerk, 
city clerk, village clerk, school district clerk, or clerk or other secre- 
tarial officer of the municipality or district, respectively; but if a va- 
cancy occurs before such successor is qualified, such property and 
things shall be delivered to and be receipted for by such secretary or 
clerk, respectively, on behalf of the successor, to be delivered to such 
successor upon the latter’s receipt. 


(4) Any person who violates this section shall, in addition to 
any other liability or penalty, civil or criminal, forfeit not less than 
$25 nor more than $2,000; such forfeiture to be enforced by a civil 
action on behalf of, and the proceeds to be paid into the treasury of 
the state, municipality, or district, as the case may be. 


(5) (a) Any city council or village board may provide by ovdi- 
nance for the destruction of obsolete public records. Prior to any 
such destruction at least 60 days’ notice in writing of such destruc. 
.tion shall be given the historical society which shall preserve anv 
such records it determines to be of historical interest. The historici| 
society may, upon application, waive such notice. No assessment roll 
containing forest crop acreage may be destroyed without prior ap- 
proval of the secretary of revenue. 
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(b) The period of time any city or village public record shall be 
kept before destruction shall be as prescribed by ordinance unless a 
specific period of time is provided by statute. The period prescribed 
in such ordinance shall be not less than 2 years with respect to water 
stubs, receipts of current billings and customer’s ledgers of any mu- 
nicipal utility, and 7 years for other records unless a shorter period 
has been fixed by the public records board pursuant to s. 16.80(3) (e). 


(c) Any city council or village board may also provide by ordi- 
nance for the keeping and preservation of public records by the use 
of microfilm or other reproductive device. Any photographic repro- 
duction shall be aeemed an original record for all purposes if it meets 
the standards established in s. 16.80(7), so far as the same may be 
applicable. 


(6) Counties having a population of 500,000 or more may pro- 
vide by ordinance for the destruction of obsolete public records with- 
out regard to ss. 59.715 to 59.717 and may undertake a management 
of records service. The period of time any public record shall be kept 
before destruction shall be determined by ordinance except that the 
specific period of time expressed within s. 59.715 shall apply as to ; 
those records or documents. Prior to any destruction of records, ex- 
cept those specified within s. 59.715 as well as those having a confi- 
dential character as determined by the county, at least 60 days’ no- 
tice of such destruction shall be given in writing, to the historical so- 
ciety, which may preserve any such records it determines to be of 
historical interest; however no notice need be given for any of the 
aforesaid class of records for which destruction has previously been 
approved by the historical society or in which it has indicated that it 
has no interest for historical purposes. The county board may also 
provide, by ordinance, a program for the keeping, preservation, reten- 
tion and disposition of public records including the establishment of a 
committee on public records and may institute a record management 
service for the county and may appropriate funds to accomplish such 


purposes. 


eH enee*t 


SUBCHAPTER II. CUSTODY OF OFFICIAL PROPERTY [NEW] 


19.21 Custody and delivery of official property and records 


* t * * 7 x .* * * * 

(2) Except ax expressly provided otherwise, any person may with proper 
care, during office hours and subject to such orders or regulations as the cus- 
todia’: thereof prescribes, examine or copy any of the property or things men- 
tionea in snub. (1). Amy person may, at hix or her own expense and under 
such reasonable regulations as the custodian prescribes, copy or duplicate any 
materials, including but not limited to blueprints, slides, photographs and 
drawingr. Duplication of university expansion materials may be performed 
away from the office of the custodian if necessary. Computer programs, ax 
defined in #. 16.97(4)(c), are not subject to exnmination under this subsection, 
but the data stored in the memory of a computer is subject to the right of 
examination and copying. 

*® * * * e t * * ¢ * 

(5)(a) Any city council or village board and any town board, subject to s. 
60.756, may provide by ordinance for the destruction of obsolete public rec- 
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ords. Prior to * * ®* the destruction at least 60 days’ notice in writ- 


ing of such destruction shall be given the historien] society which shall pre- 
serve any such records it determines to be of historicn! interest. The histori- 
cal society may, upon application, waive such notice. No naxessment roll con- 
taining forest crop acreage way be deatroyed without prior approval of the 
secretary of revenue. 


(b) The period of time any town, city or village public record * * * 
is kept before destruction shall be as prescribed by ordinance unless nu specific 


period of time is provided by statute. The period prescribed in * * ° 
the ordinance * * * may not be * * * less than 2 years with 


respect to water stubs, receipts of current billings and customer's ledgers of 
apy municipal utility, und 7 years for other records unless a shorter period 
has been fixed by the public records board * * * under s. 16.61(3)(e). 


(c) Any town board, city council or village board may * * * provide 


by ordinance for the keeping and preservation of public records by the use of 
microfilm or other reproductive device. Any photographic reproduction shall 
be deemed au original record for all purposes if it meets the applicable stan- 


dards established in s. 16.61(7) * * * 


(6)* * * Any county having a population of 500,000 or more may 
provide by ordinance for the destruction of obsolete public records without re- 
gard to ss. 59.715 to 59.717 and muy undertake a management of records serv- 
ice and any other county may so provide subject to ss. 59.715 to 59.717. 

The period of time any public record shall be kept before destruction shall be 
determined by ordinance except that in all counties the specific period of time 
expressed within s. 59.715 shall apply * * °*. Prior to any destruction 
of records under this subsection, except those specified within s. 59.715 


* * °°, at least 60 days’ notice of such destruction shall be given in writ- 
ing, to the historical society, which may preserve any * * * records it 
determines to be of historical interest * * *. Notice is not required for 


any * * * records for which destruction haus previously been approved 
by the historical society or in which * * * the society has ind!cated 


that it has no interest for historical purposes. Records which have a confi- 
dential character while in the possession of the original custodian shall retain 
such confidential character nfter transfer to the historical society unless the 
director of the historical society, with the concurrence of the original custodi- 
an, determines that such records shall be made accessible to the public under 
such proper and reasonable rules as the historical society adopts. The county 
board may * * ®* provide, by ordindance, a program for the keeping, pres- 
ervation, retention and disposition of public records including the establish- 
ment of 2 committee on public records and may institute a record management 
service fcr the county and may appropriate funds to accomplish such pur- 
poses. 


(7) Any school district, except n city school district or a school district In 1 
city of the Ist class, may provide for the «destruction of obsolete school rec- 
ords. Prior to any such destruction, at lenst 60 days’ notice in writing of 
such destruction shall be given the historicul society, which shall preserve 
any such records it determines to be of historic.) interest. The historical 
society may, upon application, waive the notice. The period of time a school 
district record shall be kept before destruction shall be not less than 7 yeurs, 
This section shall not apply to pupil records under s. 118.125. 


History— L.1979, c. 221, § 89, eff. April 30, 
Subsec. (2) amended by— 1980. 
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Justice Agencies 
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3.13 Prohibits to Criminal Justice Agencies 
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Justice Agencies 
3.15 Prohibits to Private Sector 9-2-568(d) x 
Non-Conviction Information 
3.20 Authorizes to Criminal Justice Agencies | 9-2-568(b) X 
3.21 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.22 Authorizes to Private Sector 
3.23. Prohibits to Criminal Justice Agencies 
3.24 Prohibits to Govt. Non-Criminal 9-2-568(d) X 
Justice Agencies 
3.25 Prohibits to Private Sector 9-2-568(d) X 
Arrest Information 
3.30 Authorizes to Criminal Justice Agencies | 9-2-568(b) x 
3.31 Authorizes to Govt. Non-Criminal 
Justice Agencies 
3.32 Authorizes to Private Sector 
3.33 Prohibits to Criminal Justice Agencies 
3.34 Prohibits to Govt. Non-Criminal 
Justice Agencies 9-2-568(d) . 
3.35 Prohibits to Private Sector 9-2-568(d) X 
4. Inspection 
4.1] Right to Inspect Only 
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4.3 Right to Inspect and Obtain Copy 


. Right to Challenge 


6. Judicial Review of Challenged Information 
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Sealing Non-Conviction Information 


10. Sealing Conviction Information 


ll. Removal of Disqualifications 
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13. Research Access 


14. Accuracy and Completeness 


14.1 Disposition Reporting Requirements 9-2-566 X 


14.2 Auditing Requirements 


14.3 Other Accuracy/Completeness 
Requirements 
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16. Civil Remedies 


17. Criminal Penalties 
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9-2-564 X 
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Wyoming Statutes Annotated 


Division 8. Criminal Identification Division 


§ 9-2-560. Created. 


There is hereby created an agency of state government, under the office of 
the attorney general, which shall be known as the Wyoming criminal 
identification division. (Laws 1973, ch. 246, § 1.) . 


§ 9-2-561. Director; appointment. 


The attorney general, with the approval of the governor, shall appoint a 
director of the criminal identification division. (Laws 1978, ch. 246, § 1.) 


§ 9-2-562. Same; qualifications. 


. The director shall be a person experienced in modern methods of criminal 
identification and shall possess such qualifications as may be specified by the 
attorney general. (Laws 1973, ch. 246, § 1.) 


§ 9-2-563. Same; duties generally. 


The director shall be the chief administrative officer of the criminal 
identification division and shall supervise and direct the administration of all 
activities of the division. He shall, subject to the written approval of the attorney 
general, prescribe rules and regulations not inconsistent with law for the 
operation of the division and the conduct of its personnel and the distribution 
and performance of their duties. He shall employ such identification specialists 
and clerical assistants as are necessary to the proper and efficient operation of 
the division. The director shall be responsible to the attorney general and shall 
keep him informed of the activities of the division. (Laws 1973, ch. 246, § 1.) 


§ 9-2-564. Division; powers and duties generally. 


(a) It shall be the duty of the criminal identification division to establish and 
maintain complete systems for the identification of criminals which comply with 
modern and accepted methods in the field of criminal identification. The division 
shall obtain from whatever source procurable, and shall file and preserve for 
record such plates, photographs, outline pictures, fingerprints, measurements, 
descriptions, modus operandi statements and other’ information about, 
concerning or relating to any and all persons who have been convicted of or 
arrested for the commission of any felony or who shall have been convicted of 
or arrested for any misdemeanor involving moral turpitude. 
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(b) The division may also obtain like information concerning persons who have 
been convicted of violating any of the military, naval or criminal laws of the 
United States, or who may have been convicted of the commission of a crime 
in any other state, country, district or province which, if committed within this 
state, would be a felony. 

(c) All information kept by the division shall be maintained, recorded and 
indexed in a systematic manner for the purpose of providing a convenient and 
expeditious method of consultation and comparison. (Laws 1973, ch. 246, § 1.) 


§ 9-2-565. Same; establishing uniform procedures and forms; 
training. 


The criminal identification division shall establish uniform procedures and 
forms for the collection and dissemination of criminal identification data and 
shall assist the law enforcement agencies within the state in the establishment 
and implementation of such uniform procedures. The division shall provide to 
law enforcement agencies and their personnel such training, assistance and 
instruction as may be deemed necessary te assure uniformity in the gathering 
and dissemination of criminal identification data. It shall be the duty of all law 
enforcement agencies within the state to cooperate with the division in 
establishing and maintaining an efficient and coordinated system of 
identification. (Laws 1973, ch. 246, § 1.) 


§ 9-2-566. Duties of law enforcement agencies and heads of 
custodial institutions. 


(a) Each time an adult is arrested within the state for a felony or for a 
misdemeanor involving moral turpitude, the state or local law enforcement 
agency responsible for the arrest shall cause such person to be photographed, 
fingerprinted and otherwise processed in accordance with the uniform 
procedures prescribed by the criminal identification division. Upon the 
completion of processing, the law enforcement agency responsible for the arrest 
shall send to the division such information as the director may deem necessary 
to aid the division in the proper discharge of its duties under this act [§§ 9-2-530 
to 9-2-571]. 

(b) It shall be the duty of the warden of the state penitentiary and the 
superintendents of the state industrial school [industrial institute] and the 
Wyoming girls’ school to make and furnish to the division, in such manner and 
according to such methods as the division shall prescribe, photographs, 
fingerprints, modus operandi statements and other required identification of all 
persons who are confined in the respective institutions at the time of the 
effective date of this act, or who shall hereafter be confined therein. 

(c) No minor shall be photographed or fingerprinted except in accordance with 
the Juvenile Court Act of 1971 [§§ 14-8-101 to 14-8-144]. (Laws 1973, ch. 246, 
§ 1.) 


Cross references. — As to the Wyoming girls’ Effective date. — Section 4, ch. 246, Laws 
school, see §§ 9-6-401 to 9-6-415. For the 1973, provides that the act shall be in force and 
Training School Act of 1971, see §§ 9-6-601 to effect from and after July 1, 1973. 

9-6-632. 
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§ 9-2-567. Cooperation with similar agencies in other 
jurisdictions. 


The criminal identification division shall cooperate with similar agencies of 
other states and with the national bureau of identification in the department of 
justice in Washington, District of Columbia, for the purpose of developing and 
carrying on a complete interstate, national and international system of criminal 
identification. (Laws 1978, ch. 246, § 1.) 


§ 9-2-568. Authority to compile, disseminate and exchange 
information; immunity; access. 


(a) Every law enforcement officer in this state who has the authority to make 
arrests for violations of criminal laws, the attorney general, his deputies and 
assistants, and every prosecuting attorney, or deputy or assistant prosecuting 
attorney in this state shall have the authority to take fingerprints, photographs 
and other information relating to criminal identification and to compile reports 
or other documents in writing containing criminal intelligence information, 
including but not limited to statements taken from police informants, and 
reports based on the investigation and surveillance of suspected criminal 
activity. 

(b) Such authorized persons may freely disseminate and exchange criminal 
identification data and criminal intelligence information among themselves and 
among law enforcement agencies of other states or of the federal government. 

(c) No person authorized to disseminate or exchange information shall be 
subject to liability, either civil or criminal, for contributing criminal identification 
data or criminal! intelligence information or disseminating the same to authorized 
persons. 

(d) Access to criminal identification and intelligence information shall be 
available to law enforcement agencies only, and it shall be the responsibility of 
each law enforcement agency in the state handling such information to take 
reasonable security precautions to prevent unauthorized persons from gaining 
access thereto. (Laws 1973, ch. 246, § 1.) 


§ .9-2-569. Cooperation to achieve purposes of act; joint 
purchases. 


(a) The director of the criminal identification division shall cooperate with the 
director of the division of criminal investigation and with other law enforcement 
agencies in the state so that all agencies can successfully achieve the purposes 
of combating crime and developing an efficient system for the gathering, 
storage and dissemination of criminal intelligence. Criminal identification data 
on file with the division shall be made available to any law enforcement agency 
within the state upon request. 
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(b) Under the supervision of the attorney general, and with the advice of the 
department of administration and fiscal control, the criminal identification 
division and the division of criminal investigation may jointly purchase and use 
such equipment and supplies as are susceptible to use by both agencies upon 
a cost-sharing basis agreed upon by the directors of the respective divisions. 
(Laws 1973, ch. 246, § 1.) 


§ 9-2-570. Transfer of property, etc. 


On the effective date of this act, the Wyoming board of identification and the 
Wyoming bureau of identification created by chapter 61, Session Laws of 
Wyoming, 19638, shall terminate, and all books, records, reports, equipment, 
property, accounts, liabilities anc funds of those agencies shall be transferred 
to the division of criminal identification, office of the attorney general. (Laws 
1978, ch. 246, § 1.) 


Effective date. — Section 4, ch. 246, Laws 
1973, provides that the act shal! be in force and 
effect from and after July 1, 1973. 


§ 9-2-571. Advisory council. 


An advisory council is hereby created for the division of criminal investigation 
and for the division of criminal identification to be composed of seven (7) 
members appointed by the governor. One (1) member shall be the president of 
the Wyoming peace officers’ association; one (1) member shall be a sheriff from 
a county within Wyoming; one (1) member shall be a police chief from a city or 
town in Wyoming; two (2) members who shall represent the public at large; and 
two (2) members who shall be active in the field of law enforcement ix: Wyoming. 
It shall be the duty of the advisory council to assist and advise the attorney 
general on matters relating to or concerning the operation and administration 
of the state divisions of criminal investigation and identification. (Laws 1973, 
ch. 246, § 1.) 


Appropriation. — Section 2, ch. 246, Laws of any funds of the treasury of Wyoming, not 
1973, reads: “There is hereby appropriated out otherwise appropriated, the sum of $182,087 for 
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CHAPTER 9 
Public Records 
Sec. Sec. 
9-9-101. Definitions. order to restrict disclosure; 
9-9-102. Inspection; generally. hearing. 


9-9-103. Same; grounds for denying right of  9-9-104. Copies, printouts or photographs; fees. 
inspection; statement of grounds 9-9-105. Penalty. 
for denial; order to show cause; 


Cross references. — As to public records in _ public records, see §§ 6-8-705 and 6-8-706. As to 
regard to the state library and archives, see _filing of documents, see ch. 10 of this title. 
§§ 9-3-980 to 9-3-928. As to stealing or altering 


§ 9-9-101. Definitions. 


(a) Definitions as used in this act (§§ 9-9-101 to 9-9-105): 

(i) “Public records” when not other specified shall include any paper, 
correspondence, form, book, photograph, photostat, firm, microfilm, sound 
recording, map drawing, or other document, regardless of physical form or 
characteristics, and including all copies thereof, that have been made by the 
state of Wyoming and any counties, municipalities and political subdivisions 
thereof and by any agencies of the state of Wyoming, counties, 
municipalities, and political subdivisions thereof, or received by them in 
connection with the transaction of public business, except those privileged 
or confidential by law; 

(ii) Public records shall be classified as follows: 

(A) “Official public records” shall include all original vouchers, 
receipts, and other documents necessary to isolate and prove the 
validity of every transaction relating to the receipt, use and disposition 
of all public property and public income from all sources whatsoever; 
all agreements and contracts to which the state of Wyoming or any 
agency or subdivision therec{ may be a party; all fidelity, surety and 
performance bonds; all claims filed against the state of Wyoming or 
any agency or subdivision thereof; all records or documents required 
by law to be filed with or kept by any agency or the state of Wyoming; 
and all other documents or records determined by the records 
committee to be official public records; 

(B) “Office files and memoranda” shall include all records, 
correspondence, exhibits, books, booklets, drawings, maps, blank 
forms, or documents not above defined and classified as offical public 
records; all duplicate copies of official public records filed with any 
agency of the state of Wyoming »r subdivision thereof; all documents 
and reports made for the interna: administration of the office to which 
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they pertain but not required by law to be filed or kept with such 
agency; and all other documents or records, determined by the records 
committee to be office files and memoranda; 

(iii) “Writings” means and includes all books, papers, maps, photographs, 
cards, tapes, recordings or other documentary materials, regardless of 
physical form or characteristics; 

(iv) “Political subdivision” means and includes every county, city and 
county, city, incorporated and unincorporated town, school district and 
special district within the state; 

(v) “Official custodian” means and includes any officer or employee of 
the state or any agency, institution or political subdivision thereof, who is 
responsible for the maintenance, care and keeping of public records, 
regardless of whether such records are in his actual personal custody and 
contre]; 

(vi) “Custodian” means and includes the official custodian or any 
authorized person having personal custody and contro: of the public records 
in question; 

(vii) “Person” means and includes any natural person, corporation, 
partnership, firm or association; 

(viii) “Person in interest” means and includes the person who is the 
subject of a record or any representative designated by said person, except 
that if the subject of the record is under legal disability, the term “person 
in interest” shall mean and include the parent or duly appointed legal 
representative. (Laws 1969, ch. 145, § 1.) 


§ $-9-102. Inspection; generally. 


(a) All public records shall be open for inspection by any person at reasonabie 
times, except as provided in this act [§§ 9-9-101 to 9-9-105] or as otherwise 
provided by law, but the official custodian of any public records may make such 
rules and regulations with reference to the inspection of such records as shall 
be reasonably necessary for the protection of such records and the prevention 
of unnecessary interference with the regular discharge of the duties of the 
custodian or his office. 

(b) If the public records requested are not in the custody or control of the 
person to whom application is made, such person shall forthwith notify the 
applicant of this fact. 

(c) If the public records requested are in the custody and control of the person 
to whom application is made but are in active use or in storage, and therefore 
not available at the time an applicant asks to examine them, the custodian shall 
forthwith notify the applicant of this fact. (Laws 1969, ch. 145, § 2.) 


Cross reference. — As to examination of institutions, see § 9-2-410. As to county records 
books of state, county and municipal open to public inspection, see § 18-2-104. 
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§ 9-9-103. Same; grounds for denying right of inspection; 
statement of grounds for denial; order to show 
cause; order to restrict disclosure; hearing. 


(a) The custodian of any public records shall allow any person the right of 
inspection of such records or any portion thereof except on one (1) or more of 
the following grounds or as provided in subsection (b) or (d) of this section: 

(i) Such inspection would be contrary to any state statute; 

(ii) Such inspection would be contrary to any federal statute or regulation 
issued thereunder having the force and effect of law; or 

(iii) Such inspection is prohibited by rules promulgated by the supreme 
court, or by the order of any court of record. | 

(b) The custodian may deny the right of inspection of the following records, 
unless otherwise provided by jaw, on the ground that disclosure to the applicant 
would be contrary to the public interest; 

(i) Records of investigations conducted by, or of intelligence information 
or security procedures of, any sheriff, county attorney, city attorney, the 
attorney general, police department or any investigatory files compiled for 
any other law enforcement or prosecution purposes; 

(ii) Test questions, scoring keys and other examination data pertaining 
to administration of a licensing examination, examination for employment 
or academic examination; except that written promotional examinations and 
the scores or results thereof shall be available for inspection, but not 
copying or reproduction, by the person in interest after the conducting and 
grading of any such examination; 

(iii) The specific details of bona fide research projects being conducted 
by a state institution; 

(iv) The contents of real estate appraisals made for the state or a political 
subdivision thereof, relative to the acquisition of property or any interest 
in property for public use, until such time as title of the property or property 
interest has passed to the state or political subdivision, except that the 
contents of such appraisal shal] be available to the owner of the property 
at any time, and except as provided by Wyoming Statutes; 

(v) Interagency or intraagency memorandums or letters which would not 
be available by law to a private party in litigation with the agency. 

(c) If the right of inspection of any record falling within any of the 
classifications listed in this section is allowed to any officer or employee of any 
newspaper, radio station, television station or other person or agency in the 
business of public dissemination of news or current events, it may be allowed 
to all such news media.. 

(d) The custodian shall deny the right of inspection of the following records, 
unless otherwise provided by law: 

(i) Medical, psychological, and sociological data on individual persons, 
exclusive of coroners’ autopsy reports; 

(ii) Adoption records or welfare records on individual persons; 
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(iii) Personnel files except that such files shall be available to the duly 
elected and appointed officials who supervise the work of the person in 
interest. Applications, performance ratings and scholastic achievement data 
shall be available only to the person in interest and to the duly elected and 
appointed officials who supervise his work; 

(iv) Letters of reference; 

(v) Trade secrets, privileged information and confidential commercial, 
financial, geological or geophysical data furnished by or obtained from any 
person; 

(vi) Library, archives and museum material contributed by private 
persons, to the extent of any limitations placed thereon as conditions of such 
contributions; 

(vii) Hospital records relating to medical administration, medical staff, 
personnel, medical care, and other medical information, whether on 
individual persons or groups, or whether of a general or specific 
classification; 

(viii) School district records containing information relating to the 
biography, family, physiology, religion, academic achievement and physical 
or mental ability of any student except to the person in interest or to the 
officials duly elected and appointed to supervise him. 

(e) If the custodian denies access to any public record, the applicant may 
request a written statement of the grounds for the denial, which statement sh-" 
cite the law or regulation under which access is denied, and it shall be furnisneu 
forthwith to the applicant. 

(f) Any person denied the right to inspect any record covered by this act 
[88 9-9-101 to 9-9-105] may apply to the district court of the district wherein the 
record is found for any order directing the custodian of such record to show 
cause why he should not permit the inspection of such record. 

(g) If, in the opinion of the official custodian of any public record, disclosure 
of the contents of said record would do substantial injury to the public interest, 
notwithstanding the fact that said record might otherwise be available to public 
inspection, he may apply to the district court of the district in which such record 
is located for an order permitting him to restrict such disclosure. After hearing, 
the court may issue such an order upon a finding that disclosure would cause 
substantial injury to the public interest. The person seeking permission to 
examine the record shall have notice of said hearing served upon him in the 
manner provided for service of process by the Wyoming Rules of Civil Procedure 
and shall have the right to appear and be heard. (Laws 1969, ch. 145, § 3.) 


§ 9-9-104. Copies, printouts or photographs; fees. 


(a) In all cases in which a person has the right to. .vect any public records 
he may request that he be furnished copies, printouts or photographs for a 
reasonable fee to be set by the official custodian. Where fees for certified copies 
or other copies, printouts or photographs of such record are specifically 
prescribed by law, such specific fees shall apply. 
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(b) If the custodian does not have the facilities fer making copies, printouts 
or photographs of records which the applicant has the right to inspect, then the 
applicant shall be granted access to the records for the purpose of making copies, 
printouts or photographs. The copies, printouts or photographs shall be made 
while the records are in the possession, custody and control of the custodian 
thereof and shall be subject to the supervision of such custodian. When practical, 
they shall be made in the place where the records are kept, but if it is impractical 
to do so, the custodian may allow arrangements to be made for this purpose. 
If other facilities are necessary the cost of providing them shall be paid by the 
person desiring a copy, printout or photograph of the records. The official 
custodian may establish a reasonable schedule of time for makinyy copies, 
printouts or photographs and may churge a reasonable fee for the services 
rendered by him or his deputy in supervising the copying, printing out or 
photographing as he may charge for furnishing copies under this section. 
(Laws 1969, ch. 145, § 4.) 


Cross references. — As to reproduction of duty of county clerk as to photostating, 
public records generally, see § 9-3-987. As to photogrzphing, etc., records, see § 18-3-402. 


3 9-9-105. Penalty. 


Any person who willfully and knowingly violates the provisions of this act 
|§§ 9-9-101 to 9-9-105] shall be guilty of a misdemeanor and, upon conviction 
thereof, shall be punished by a fine not to exceed one hundred dollars ($100.00). 
(Laws 1969, ch. 145, § 5.) 
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Appendix 
RECENT COMPREHENSIVE CRIMINAL HISTORY RECORD LEGISLATION 


In the 1978 document, An Analysis of 
Privacy Issues, published as a companion to 
the 1978 Compendium, comprehensive 
statutes and regulations from four states 
were analyzed (Colorado, Illinois, Maryland 
and Washington). Possibly thirteen other 
states could have been considered as hav- 
ing relatively comprehensive legislation or 
regulations (Alabama, Alaska, California, 
Florida, Georgia, Iowa, Kansas, Louisiana, 
Maine, Massachusetts, New Mexico, Ore- 
gon and Virginia). 

Since 1978, six more states have en- 
acted comprehensive legislation dealing 
with criminal history record information: 
Connecticut, Hawaii, Montana, Nebraska, 
Nevada and Pennsylvania. Following is a 
brief description of each state's legislation. 
The reader can consult Section 5 of this 
volume for references to the full text of 
each law. 

These laws were examined specifically 
because of their comprehensive nature. It 
is not easy to characterize state security 
and privacy laws as comprehensive or not, 
because the form and treatment of the 
substance of the statutes vary markedly. 
However, the laws included here are con- 
sidered comprehensive because their scope 
is broad and reflects a full understanding 
of the issues involved. The approach is 
systemic as distinguished from piecemeal 
where only a few specific aspects of crimi- 
nal justice information policy are treated. 
With few exceptions, each of the six sta- 
tutes addresses: 


@ individual access and right of chal- 
lenge; 


@ limits on dissemination (usually dis- 
criminating between conviction in- 
formation and non-conviction infor- 
mation); 


e@ sealing and purging; 
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maintenance of information; 
system security; 


e designation of a central state repos: 
itory; 

e designation of an oversight and reg- 
ulatory authority; 


@ completeness and accuracy require- 
ments; 


e@ disposition reporting; 


e auditing requirements; and 


e sanctions (civil or criminal penal- 
ties). 


The six states are treated in alphabeti- 
cal order and discussion is organized as 
follows: 

The Overview describes the organiza- 
tion of the state information system, the 
regulatory authority, procedures for rule- 
making and any unusual definitions used in 
the statute. 

The section on Obligations of Criminal 
Justice Agencics covers requirements for 
accuracy and completeness, disposition re- 
porting, the maintenance of transaction 
logs, and requirements for system security 
and employee training. 

Record Subject Rights deals with in- 
spection and challenge to records and the 
remedies available in the event require- 
ments of the statute are violated. 

Dissemination Regulations discusses 
third party disclosures of arrest, non-con- 
viction, conviction and intelligence and in- 
vestigative information; access for 
research and statistics purposes is also 
noted here. 

Purging and Sealing deals with provi- 
sions for purging or sealing certain types of 
criminal justice information and_ the 
effects of such provisions. 
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Overview 


The Connecticut statute establishes a 
central repository for criminal history rec- 
ords in the identification bureau of the 
Department of State Police under the man- 
agement and control of the Commissioner 
of State Police. Although the statute has 
no provision giving the agency blanket reg- 
ulatory authority, it does specify certain 
areas for which the State Police has such 
oversight, including fingerprint submission 
and procedures for querying the central 
state repository prior to dissemination. In 
a practical sense, since the statute identi- 
fies the State Police as the central staie 
repository, the authority of the agency to 
establish rules governing information prac- 
tices goes much further. The State Plan- 
ning Agency (SPA) is required to perform 
an annual audit of the maintenance and 
dissemination of criminal history records 
by the central state repository and other 
criminal justice agencies. The statute em- 
ploys standard definitions, and uses the 
word "disclosure" (defined as "the commu- 
nication of information to any person by 
any means") in addition to "dissemination." 


Obligations of Criminal Justice Agencies 


When any person is arrested for any 
"erime involving moral turpitude," the per- 
son's fingerprints must be taken and for- 
warded to the central repository. The 
statute charges criminal justice agencies 
to report dispositions to the central reposi- 
tory within 90 days and to take steps to 
minimize the possibility of recording or 
storing "inaccurate or incomplete" infor- 
mation. Transaction logs must be kept for 
one year for non-conviction information 
disseminated outside the agency, and cor- 
rected information must be forwarded to 
criminal justice agencies which received 
erroneous information. Since January 1, 
1979, criminal justice agencies have been 
required to query the repository for an 
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CONNECTICUT -- CONNECTICUT GENERAL STATUTES ANNOTATED, 
SECTION 54-142 (WEST) 


update prior to the disclosure of criminal 
history information. 

The statute includes extensive and de- 
tailed provisions for the security of auto- 
mated or manual information systems 
maintained by all criminal justice agencies. 
Data is to be properly protected against 
unauthorized loss, alteration or disclosure; 
and agencies are required to screen person- 
nel with responsibility for criminal history 
information, and to provide instruction re- 
garding their responsibilities. 


Record Subject Rights 


The record subject has the right to 
inspect criminal history records and to 
challenge them for accuracy and complete- 
ness. The statute is vague about the 
nature of the data subject's appeal rights, 
providing only that "the state bureau of 
identification shall notify the person in 
writing of the results... and of his right to 
appeal if the challenge is rejected." The 
statute is silent about civil remedies, but a 
criminal penalty provision makes it a mis- 
demeanor to secure access to records by 
false pretenses. 


Dissemination Kegulations 


The statute provides that "criminal his- 
tory record information other than non- 
conviction information shall be available to 
the public unless otherwise prescribed." 
Non-conviction information other than 
"erased" information" (see below), may be 
disclosed only to criminal justice agencies 
and to others only as provided by statute, 
executive order, court order or decisional 
law. There is no specific provision for 
intelligence and investigative information, 
though such information is excluded from 
the definition of criminal history record 
information. Connecticut has a public rec- 
ord law, reported in the 1978 Compendium, 
which exempts intelligence and investiga- 
tive information from requirements of pub- 
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lie disclosure. 

The statute provides that non-convic- 
tion information may be disclosed for sta- 
tistical and research purposes pursuant to a 
users agreement between the researcher 
and the criminal justice agency. The users 
agreement is to specify the nature of the 
non-conviction information desired and the 
purpose of the research; secondary disclo- 
sures of the information by the researcher 
are prohibited. 


Purging or Sealing 


The statute provides for the return of 
all identification material (fingerprints, 
photographs, etc.) to any person who has no 


previous criminai nistory and wno is not 
prosecuted subsequent to an arrest or is 
adjudicated not guilty. This requirement 
applies only to the central repository, how- 
ever, and not to local criminal justice 
agencies. 

Connecticut has extensive provisions 
for the "erasure" of non-conviction infor- 
mation. Erasure of police, prosecution and 
court records is required automatically up- 
on the dismissal of an action or a finding of 
not guilty. A conviction may be erased 
upon application by the record subject if he 
has received an executive pardon for the 
offense. The statute also provides that a 
data subject may deny under oath that he 
has been arrested for any offense which 
has been erased. 


HAWAII -- REVISED SIATUTES, SECTION 846-1, ET. SEQ. 


Overview 


The Hawaii legislation establishes a 
"data center" (central repository) which for 
administrative purposes is located in the 
judicial department. The director of the 
center is appointed by the governor. The 
legislation provides for an advisory com- 
mittee of criminal justice personnel for 
"matters related to interagency coordina- 
tion and user needs," but does not specify 
the membership or appointing authority for 
such commission. The attorney general is 
authorized to make rules and regulation 
for management of the data center a. 1.0 
perform an annual audit of a random a™ 
ple of records to assure compliance 
the statute. 


Obligations of Criminal Justice Agen ies 


State and local agencies must report 
arrests to the data center and furnish fin- 
gerprints and photos for identification pur- 
poses. Dispositions must be reported to 
the data center within 90 days. Criminal 
justice agencies are required to "institute 
a process... that will minimize the possibil- 
ity of... inaccurate information." Local 
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agencies are required to query the data 
center before making any dissemination, 
unless time is a factor and the data center 
is technically unable to respond within the 
necessary time period. All criminal justice 
agencies must maintain, for at least one 
year, logs of criminal history information 
disseminated to any agency or person, and 
must transmit corrected information to 
any criminal justice agency that may have 
received erroneous or incomplete informa- 
tion. Extensive provisions specify security 
requirements for information systems to 
protect data from unauthorized loss, alter- 
ation or disclosure. The statute also pro- 
vides that personnel responsible for crimi- 
‘ history information shall be carefully 
ected and properly trained. 


Record Subject Rights 


The statute allows inspection and re- 
view of criminal history information by the 
record subject, and contemplates that sub- 
sequent regulations will provide for chal- 
lenges to the accuracy or completeness of 
a record. Criminal justice agencies are 
required to have an administrative review 
procedure for disputes between the agency 
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and the record subject, but the statute is 
silent on judicial review. No civil remedies 
are provided, but it is made a misdemeanor 
to willfully violate the statute. 


Dissemination Regulations 


Statutory restrictions on dissemination 
apply only to non-conviction information. 
Criminal history record information con- 
taining announcements of fugitives or 
wanted persons, original records of entry 
maintained chronologically, court records, 
records of traffic offenses, announcements 
of executive clemency or pardon, and in- 
formation pertaining to subjects currently 
within the jurisdiction of the criminal jus- 
tice system are not restricted. Non-con- 
viction information may be disseminated 
only to the following: (1) criminal justice 
agencies; (2) the governor; (3) the attorney 
general in connection with law enforce- 
ment activities; (4) agencies providing ser- 
vices to the criminal justice system pursu- 
ant to a user's agreement; (5) for research 
and statistical purposes pursuant to a user's 
agreement; and (6) to other agencies or 
individuals as authorized by law, executive 
order or regulation. 


Purging or Sealing 


A 1979 statute, separate from the 
criminal history legislation, provides for 
the expungement from all official records 
of information pertaining to a discharge of 
the defendant and dismissal of charges in 
specified cases. The statute provides also 
that such expunged information shall be 
maintained at the appropriate county 
police department in case of misde- 
meanors, and by the attorney general in 
the case of felonies, to be "made access- 
ible to the adult probation division and any 
other court for purposes of sentencing for 
any offense committed by the defendant." 
Thus, although records may be "expunged" 
in instances of non-conviction, the infor- 
mation is preserved and can be considered 
if the record subject is later convicted for 
another offense. 

Another statute, set out in the 1978 
Compendium, provides for expungement of 
convictions for drug abuse if the defendant 
is under 21 years of age and had no previ- 
ous convictions. The data subject's rights 
are then restored and he may deny the 
prior arrest or conviction for the offense. 


MONTANA -- MONTANA REVISED CODES ANNOTATED, 
SECTION 44-5-101 ET. SEQ. 


Overview 


The Montana legislation establishes a 
central repository in the state department 
of justice and authorizes it to make regula- 
tions to implement the statute These 
regulations apply to the judiciary if the 
supreme court consents. The department 
must make an annual audit of a random 
sample of criminal history reeord informa- 
tion. 

Statutory definitions include a distine- 
tion between confidential and public crimi- 
nal justice information. Confidential in- 
formation is intelligence and investigative 


information, fingerprints and photographs, 
and any other criminal justice information 
made confidential by law or not clearly 
defined as public. Public criminal justice 
information includes court records and pro- 
ceedings; information of convictions or de- 
ferred prosecutions or sentences; post con- 
vietion proceedings; and information orig- 
inated by a criminal justice agency includ- 
ing offense reports and arrest records, bail 
records and daily jail occupancy rosters. 
The definition also includes information 
"considered necessary by a criminal justice 
agency to secure public assistance in the 
apprehension of a suspect." Statistical 
information is also considered public. 
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Criminal Justice Agency Obligations 


Criminal justice agencies are directed 
to gather only that information necessary 
to their function. Persons arrested for a 
felony are fingerprinted and photographed 
and copies of prints and pictures are for- 
warded to the central repository. If the 
prints match others already on file, and the 
arrested person is a fugitive or has a 
criminal history record, the _ reporting 
agency will be notified and furnished with 
the criminal history. Courts must report 
dispositions to the central repository and 
to the originating agency within 15 days, 
while police and correctional agencies have 
30 days. Criminal justice agencies are 
required to insure the accuracy and com- 
pleteness of records. Agencies are also 
required to query the central repository as 
a check on accuracy and completeness be- 
fore disseminating criminal history record 
information unless time prevents the cen- 
tral repository from responding promptly. 

Criminal justice agencies are required 
to maintain transaction logs for "external 
inquiries" to manual files, and for all in- 
quiries to automated records. When a 
record is corrected, the agency is required 
to notify those criminal justice agencies 
that have received incorrect information. 
The record subject can get a copy of the 
complete transaction log. 

The legislation has specific and detailed 
computer security requirements. Com- 
puter facilities used for criminal justice 
information purposes are required to be 
dedicated unless this is impractical and 
security can be assured in a shared com- 
puter. Other security requirements include 
identification codes for each ter.ninal and 
terminal operator; records providing an 
audit trail regarding files accessed, modi- 
fied or deleted; and program controls to 
guard against unauthorized access, altera- 
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tion or loss of records. There are separate 
requirements for the security of manual 
systems and for the qualification and train- 
ing of personnel responsible for criminal 
history records. 


Record Subject Rights 


The record subject is permitted to in- 
spect criminal history information about 
him and to challenge its accuracy or com- 
pleteness. Each criminal justice agency is 
required to have a review procedure to 
resolve disputes about record accuracy or 
completeness. A dissatisfied person may 
appeal to the agency head, and then to the 
department of justice which is authorized 
to resolve disputes. The statute does not 
address judicial review of challenge dis- 
putes, though it provides that any person 
may apply to a district court for an order 
to enforce compliance with the Act. No 
civil remedies are specified. Willful viola- 
tions of the Act are treated as misde- 
meanors. 

Purging or Sealing 

The statute does not specify either 
purging or sealing, but has similar provi- 
sions. When an individual is not prosecuted 
for, or is found innocent of, an offense for 
which identification information was for- 
warded to the central repository, that in- 
formation must be returned to him. If a 
criminal history record shows only mis- 
demeanor convictions and deferred prose- 
cutions and the record subject has not had 
any convictions for other than traffic or 
game offenses for five years, there can be 
no public dissemination of the criminal 
history record. The original records, how- 
ever, would be available in chronological 
order at the criminal justice agency main- 
taining them. 
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Overview 


The state police are responsible for 
maintaining records of arrests of felons or 
fugitives. Records for misdemeanors and 
other arrests are maintained locally. The 
Commission on Law Enforcement (SPA) is 
the regulatory authority and is authorized 
to develop regulations and procedures for 
implementing the legislation. The Com- 
mission has already issued detailed regula- 
tions and a variety of forms for use in 
reporting and recordkeeping. Standard 
definitions are utilized. 


Obligations of Criminal Justice Agencies 


Criminal justice agencies are required 
to report dispositions within 15 days, and 
information not reported to the state 
police (misdemeanors, traffic offenses, 
etc.) is reported to a local central reposi- 
tory, if one has been established, or to the 
arresting police department. Every crimi- 
nal justice agency is required to develop 
procedures to minimize inaccurate infor- 
mation and to audit its information system. 
Transaction logs are required for dissemi- 
nations in or out of state, though no time 
period for the maintenance of logs is speci- 
fied. Criminal justice agencies are re- 
quired to develop security procedures to 
protect against unauthorized access, altor- 
ation or loss of information, and there are 
special provisions governing the security of 
computerized information systems. 


Record Subject Rights 


Record subjects may inspect and copy 
their criminal history reeords. The Com- 


NEBRASKA -- REVISED STATUTES, SECTION 29-3501, ET. SEQ. 


mission is required to develop procedures 
for challenges to the accuracy of records 
and for administrative appeal in the event 
of a disagreement between the record sub- 
ject and an agency. Regulations allow 
appeal to the Commission from a refusal to 
correct records as required. The regula- 
tions include a right of appeal to the 
appropriate district court. It is a mis- 
demeanor to permit unauthorized access, 
or to knowingly fail either to disseminate 
information or keep it confidential, as re- 
quired by the statute. An aggrieved person 
may bring an action to compel compliance 
with the Act. 


Dissemination Regulations 


The statute makes criminal history rec- 
ords available for inspection by any person. 
The only limitation on public dissemination 
applies to notations of arrest when there 
has been no disposition within one year, 
provided the record subject is not being 
prosecuted and is not otherwise within the 
jurisdiction of the criminal justice system. 
Arrest notations may be disseminated only 
within the criminal justice system, unless 
the record subject is a candidate for public 
office or has consented to the release of 
such information to a specific person. The 
regulations do not prohibit prospective em- 
pioyers from inquiring into arrest records; 
presumably they can ask the record subject 
to obtain the information. 


Purging or Sealing 


Nebraska has no provisions for purging 
or sealing criminal history records. 


NEVADA -- REVISED STATUTES, SECTION 179A.010, ET. SEQ. 


Overview 


The Nevada legislation contemplates a 
central state repository for criminal his- 
tory records, and designates the system of 


criminal history records maintained by the 
Clark County data processing facility and 
supervised by the Las Vegas police as a 
temporary repository for Nevada criminal 
history records. A permanent repository 
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apparently has not yet been decided upon. 
The Commission on Crime, Delinquency 
and Corrections is authorized to promul- 
gate rules and develop procedures for the 
implementation of the legislation. Defini 
tions in the statute are conventional, 
though "conviction" and "non-conviction" 
are not defined. The definition of "erimi- 
nal history record" excludes, in addition to 
intelligence, investigative and juvenile in- 
formation, posters and announcements con- 
cerning fugitives or wanted persons, origi- 
nal records maintained by criminal justice 
agencies in chronological order and not 
cross-indexed in any way, records concern- 
ing application for issuance of occupational 
licenses, all court records, records of traf- 
fie offenses, announcements by the state 
board of pardons or the board of parole, 
and records which originated in an agency 
Other than a criminal justice agency in 
Nevada. Criminal history information sup- 
plied by criminal justice agencies outside 
the state of Nevada is not treated the 
same as information generated within 
Nevada, but is to be afforded protection 
provided by the originating state. 


Obligations of Criminal Justice Agencies 


Criminal justice agencies are not speci- 
fieally obligated to maintain accurate or 
complete records. Any ageney with a 
cooperative agreement with the repository 
of Nevada records is required to query the 
repository prior to any dissemination unless 
time is of the essenee and the repository 
cannot respond promptly, or the informa- 
tion was received from the repository 
within the previous 30 days, or the infor- 
mation was generated by or is within the 
Knowledge of personnel of the disseminat- 
ing ageney. Information for statistical 


research purposes may be disseminated 
without a prior cheek of the central reposi- 
tory. The statute does not impose a re- 
quirement that dispositions be reported 
either to a central repository or to the 
police department initiating the arrest. 
Presumably, the cooperative agreement re- 
ferred to would inelude obligations for dis- 
position reporting. Any eriminal justice 


agency which disseminates criminal history 
records is required to maintain a transac- 
tion log for one year, and the Commission 
is required to adopt regulations for dissem- 
ination of corrections to anyone who re- 
ceived erroneous information. The Com- 
mission must also establish regulations for 
the security of the system of records, 
standards for criminal justice personnel re- 
sponsible for the maintenance and dissemi- 
nation of criminal histories, and for audit 
of criminal justice information systems. 


Record Subject Rights 


Every criminal justice agency is re- 
quired to permit a record subject access to 
his criminal history, and to develop rules 
and procedures for challenge that require 
corrections within 90 days. The statute 
has no provisions for civil remedies on 
behalf of the record subject, but does pro- 
vide that it shall be a misdemeanor to 
willfully violate the statute. 


Dissemination Regulations 


The Nevada law is basically an open 
records statute, and provides that if a 
criminal history record reflects only con- 
viction information it may be disseminated 
without restriction. The statute does not 
contain restrictions on  non-conviction 
data. 

The statute provides that a criminal 
justice agency may disseminate conviction- 
only reeords to a prospective employer. 
Complete criminal histories are dissemi- 
nated to the record subject or his attorney; 
the gaming control board; any federal or 
State criminal justice agency; a Nevada 
publie utility for purposes of employment 
sereening or "to protect the public health, 
safety or welfare; in accord with any 
Statute, court or executive order or ordi- 
nance; for research or statistical purposes 
pursuant to a user agreement; and "to any 
reporter of electronie or printed media in 
his professional capacity for communica- 
tion to the public." The statute prohibits 
anyone who receives criminal history ree- 
ord information from further disseminating 
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it, except news media personnel. Criminal 
justice information received from agencies 
outside Nevada will be accorded the confi- 
dentiality required by the disseminating 
state. Nevada is one of the few states to 
make this provision expressly, which en- 
courages interstate exchange of informa- 
tion. 


Purging or Sealing 


The criminal history record statute has 
a provision which provides for the "re- 
moval" of records rather than purging or 
sealing. A data subject with a clean record 
for five years may ask that a record be 
"removed from the files which are avail- 
able and generally searched for the purpose 
of responding to inquiries concerning the 
criminal history of a person" if the 1ecord 
pertains to a charge for which the record 
subject was acquitted, or which ended in a 
favorable disposition. Such non-conviction 
information will not be removed if there is 
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a prior conviction for a felony or gross 
misdemeanor, if the disposition was a de- 
ferred prosecution or plea bargain, or if 
the person has had any subsequent arrests 
within five years. Thus, simple arrests 
serve to keep non-conviction information 
among the active records. 

Nevada has a separate statute that 
allows a person to petition for the sealing 
of all records of a felony after fifteen 
years, of a gross misdemeanor after ten 
years and of a misdemeanor after five 
years. The court must seal the record if 
there are no subsequent convictions for any 
offense. This statute also provides that a 
person may petition to have nis record 
sealed for an offense for which charges 
were dismissed or the accused was ac- 
quitted. The record subject may petition 
30 days after the dismissal or acquittal. 
This statute is more favorable to the rec- 
ord subject than the criminal history rec- 
ord provision which requires five years 
before records can be removed from active 
files. 


PENNSYLVANIA -- 18 PENNSYLVANIA STATUTES ANNOTATED, 
SECTION 9101 ET.SEQ. (PURDON) 


Overview 


The central repository for criminal his- 
tory records in the state of Pennsylvania is 
operated by the state police. The attorney 
general has the regulatory authority with 
the power to establish rules and regula- 
tions, conduct audits, investigate com- 
plaints against the system, and bring action 
to enforce compliance with the provisions 
of the Act or regulations. Most definitions 
are standard. Expunge is defined as fol- 
lows: "To remove information so that 
there is no trace or indication that such 
information existed; or to eliminate all 
identifiers which may be used to trace the 
identity of an individual, allowing remain- 
ing data to be used for statistical pur- 
poses." The statute also defines "second- 
ary dissemination" as the subsequent trans- 
mission of any criminal history records 


received from a criminal justice agency. 
The statute does not apply to original rec- 
ords of entry compiled chronologically, all 
court records, announcements concerning 
fugitives or wanted persons, announce- 
ments of executive clemency, information 
pertaining to an individual currently within 
the criminal justice system or to informa- 
tion about juveniles unless they have been 
adjudicated as adults. 


Obligations of Criminal Justice Agencies 


The statute provides that neither the 
central repository nor any automated or 
electronie criminal justice information sys- 
tem shall store intelligence or investiga- 
tive information, or treatment information 
such as medical or psychological informa- 
tion. 
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Criminal justice agencies are required 
to maintain complete and accurate crimi- 
nal history records, to report all disposi- 
tions to the central repository within 90 
days, and to correct inaccurate data in 
their records within 15 days after error is 
detected. Transaction logs are to be main- 
tained, but no time period is specified. 
The statute does not contain security re- 
quirements, but directs the attorney gen- 
eral to develop rules and regulations gov- 
erning system security and the qualifica- 
tions of personnel with responsibilities for 
criminal justice information. Agencies 
storing criminal history records are re- 
quired to post public notice of the pro- 
cedures for access and review. 


Record Subject Rights 


The record subject has the right to 
inspect and copy criminal history records 
and to challenge accuracy and complete- 
ness. Criminal justice agencies are given 
60 days to review a challenge. If a chal- 
lenge is considered valid, the agency must 
correct its own records, inform other crim- 
inal justice agencies which received in- 
accurate data and furnish to the record 
subject a copy of the transaction log show- 
ing all non-criminal justice recipients of 
the information. The record subject may 
appeal an adverse agency response to the 
attorney general, and further to the state 
courts. The aggrieved record subject may 
bring an action for violations of the Act 
for compensatory damages of not less then 
$100 for each violation, and for reasonable 
costs of litigation and attorney's fees. 
Punitive damages of not less than $1,000 
nor more than $10,000 also can be awarded 
for .1y willful violations of the Act. Dis- 
cip ory sanctions may be applied against 
any « 1ployee who violates the provisions 
of the Act, and it is a misdemeanor to 
willfully violate the statute. 


Dissemination Regulations 
Pennsylvania's law permits the dissemi- 


nation of conviction information to non- 
criminal justice agencies upon request. 


Prior to dissemination, all non-conviction 
data that may be part of the record must 
be deleted, since the statute allows this 
data to be disseminated only to criminal 
justice agencies or a "non-criminal justice 
agency that is providing a service for 
which a criminal justice agency is responsi- 
ble." 

The statute also imposes limitations on 
the use of criminal history records for 
employment purposes, State licensing or 
regulatory agencies may consider convic- 
tion information in determining whether to 
issue a license or certificate, but such 
convictions "shall not preclude the issu- 
ance" of the license or certificate. The 
regulatory authority must notify an indi- 
vidual if criminal history information has 
been taken into consideration in the rejec- 
tion of an application for license or certifi- 
cation. On the other hand, the Act does 
provide that regulatory agencies may re- 
fuse or revoke a license or certificate if 
the individual coneerned has been con- 
victed of a felony or misdemeanor which 
"relates" to the particular trade, occupa- 
tion or profession. Finally, regulatory 
agencies may not consider the following 
information when making a determination 
to license or certify: reeords of arrest 
without conviction, convictions annulled or 
expunged and records of offenses for whieh 
the subject has received an executive par- 
don. 

Similar restrictions on use apply to pri- 
vate sector employers: "Convietions for 
felonies, as well as misdemeanor econvie- 
tions and arrests for felony offenses, which 
relate to the applicant's suitability for em- 


ployment in the position for which he has 
applied may be considered by the em- 
ployer. Misdemeanot ivietions and 
arrests for offenses which do not relate to 
the applicant's suitability for employment 
in the position for which he has applied 
shall not be considered by the employer." 
The question of what may "relate" to a 
particular employ it responsibility is un- 
doubtedly diffi | evertheless the 
employer is char ke that determi- 
nation. Sinee the data subjeet is provided 
with eivil remedie for violations of the 
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Act, and since the employer will have had 
to sign a user's agreement to receive the 
criminal history in the first place, employ- 
ers probably wiil be discouraged form care- 
less judgments ebout the relevance of a 
criminal record. 


Purging or Sealing 


The statute provides that information 
concerning an arrest for which there is no 
disposition within 18 months shall be ex- 
punged, provided that the record subject is 
not under active prosecution as certified 
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by the court of appropriate jurisdiction. A 
record also can be expunged when the 
record subject reaches 70 years of age and 
has been free of arrest or prosecution for 
ten years following his final release from 
confinement or supervision, or the record 
subject has been dead for three years. The 
statute does not expressly place upon the 
record subject the burden of seeking ex- 
pungement, and arguably it might be done 
automatically. The procedure is not clear, 
however, and regulations might require the 
record subject or someone on his behalf to 
initiate expungement. 
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PRIVACY AND SECURITY DOCUMENTS 


Other Publications of Privacy and Security Staff 


Privacy and Security of Criminal History Information 
(NCJ 40000) 


Privacy and Security of Criminal History Information 
INCJ 48125) 


Privacy and Security of Criminal History Information 
(NCJ 49110) 


Privacy and Security of Criminal History Information 
(NCJ 59647) 


Privacy and Security of Criminal History Information: A Guide to Research and Statistical Use 


(NCJ 69790) 


Privacy and Security of Criminal History Information 
NCJ 48981) 


Privacy and Security of Criminal History Information 
1979 * poplement INCJ 59645) 
cy and Security of Criminal History Information 


curity of Criminal History Information 


Sei urety t { f minal History information 


: A Guide to Dissemination 


: A Guide to Record and Review 


: A Guide to Administrative Security 


A Guide to Audit 


A Compendium of State Statutes 


A Compe dium of State Statutes 


An Analysis of Privacy Issues 


A Summary of Privacy Legislation 


Users Manual 


Priva y ind the Media 


A Summary of State Plans 
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